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*  Mr.  Joctiee  Suidford  died  on  .the  SStli  of  July,  1868,  and  the  raetacj  oee* 
■ioned  by  hia  death  was  not  inpplied  until  KoTember  following. 

f  Jndge  Boawoiih  aucoeeded  Judge  Maaon,  on  the  Itt  of  Jannafy,  1868. 

j  Judge  Emmet  waa  appointed  bj  the  OoTemor,  and  elected  by  the  people^  to 
aopply  the  raeanoy  created  by  the  death  of  Judge  Sandfoid.  Be  took  hia  aeat 
during  the  aeeond  week  of  November  term,  1868. 


PREFACE. 


-♦••- 


3ti   Htmnrittm, 


-♦•♦■ 


Since  the  publication  of  the  Fourth  Yolume  of  these  Reports, 
their  Author  has  passed,  by  a  death  for  which  he  was  not  unpre- 
pared, but  which  to  his  family  and  friends  was  lamentably 
sudden,  into  a  different  stage  of  his  existence ;  and  it  is  believed, 
that  a  brief  memorial  of  his  life  and  character  will  not  be  unac- 
ceptable to  those,  for  whose  benefit  his  labors  were  intended. 
The  incidents,  indeed,  are  few,  but  to  those  who  will  reflect, 
full  of  instruction. 

Lewis  Halsey  Sandford  was  bom  on  th^  8th  of  June,  1807,  at  the 
town  of  Ovid,  in  the  county  of  Seneca,  in  this  State.  His  mother  still 
resides  on  the  spot  -where  he  was  born,  which  is  in  the  northern  part  of 
the  new  town  of  Lodi.  His  father.  Doctor  Jared  Sandford,  was  one  of 
the  most  distinguished  physicians  in  Western  New  York,  but  the  severe 
labors  of  his  extensive  practice  occasioned  his  death  in  1817,  at  the  early 
age  of  42.  Doctor  S.  was  bom  at  Southampton,  Long  Island,  where  his 
paternal  ancestors  had  resided  from  the  middle  of  the  l7th  century.  This 
£uiiily  of  Sandfords  was  an  ofishoot  from  an  English  £Eunily  of  distinction 
residing  in  Shropshire,  near  Shrewsbury,  and  it  is  a  remarkable  fact,  that 
the  lineal  heir  male  of  the  family  is  at  this  day  residing  upon  the  manor 
granted  in  1066  by  William  the  Conqueror  to  their  direct  ancestor. 
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Nicholas  de  Sandford,  and  that  the  property  has  not  been  out  of  the  familj  ^ 

from  that  day  to  this,  except  during  occasional  short  intervals  of  attainder  3if^ 

or  confiscation.    The  mother  of  Doctor  S.  was  descended  from  Thomas  ^ 

Halsey,  one  of  the  first  settlers  of  Southampton,  who  came  there  in  ^ 

December,  1639,  and  with  eight  others  received  the  title  of  the  town  lands  '  nm 

from  the  Indians.  &!-• 

The  mother  of  the  subject  of  this  notice,  Sally  Radley  Halsey,  was  the  so 

daughter  of  the  Hon.  Silas  Halsey,  who  was  the  great-grandson  of  Daniel  ^ 

Halsey,  another  of  the  first  settlers  and  of  the  eight  grantees  of  the  ^ 

Southampton  lands.  b 

Judge  Halsey  was  a  physician,  and  a  man  of  high  standing  in  Suffolk  ^ 

County,  in  which  he  held,  for  a  time,  the  ofSce  of  Sheriff.   In  1703,  when  i' 

Western  New  York  was  a  wilderness,  he  executed  the  bold  resolution  of 
removing  his  family  and  fortunes  to  the  Lake  Couotry,  and  settled  on  the  ^ 

military  tract,  where  he  died  40  years  afterwards,  and  where  the  subject  1 

of  this  memoir  was  bom.  There  were  but  three  or  four  white  families  at 
that  time  between  Cayuga  and  Seneca  Lakes.  Judge  Halsey  was  a  man 
of  great  political  eminence  in  his  time,  of  the  Jeffersonian  school,  and  was 
a  Judge,  a  Senator,  Member  of  Congress,  <fec.,  &c.,  and  bis  family  retain  I 

an  extensive  influence  in  that 'portion  of  the  State. 

The  widow  of  Dr.  Sandford  married  Dr.  John  L.  Eastman,  a  physician 
of  excellent  standing  and  character.  The  guardians  of  Lewis  H.  Sand- 
ford* were  his  mother  and  Dr.  Eastman. 

Young  Sandford  pursued  classical  studies  in  a  common  school,  for 
about  two  years,  first  in  his  own  neighborhood,  and  then  in  the  village 
of  Ovid.  He  then  continued  those  studies  for  some  time  under  Dr.  East- 
man. In  December,  1820,  he  went  to  Cayuga  Academy,  at  Aurora,  where 
he  continued  over  a  year  and  a  half,  under  the  care  of  the  Rev.  Salmon 
Strong.  He  made  such  rapid  proficiency  in  his  studies,  that  in  September 
1822,  though  only  fifteen,  he  was  admitted  into  the  Junior  Class  at 
Hamilton  College. 

There  was  a  curious  incident  connected  with  his  entry  into  College.  In 
the  spring  of  1821,  he  wrote  to  a  relative,  several  years  his  senior,  who 
was  a  Freshman,  informing  the  latter  that  he  intended  to  enter  the  Sopho- 
more Class  in  that  College  a  year  from  the  next  &11,  and  asking  for 
information  as  to  the  studies  pursued  during  the  Freshman  year.  The 
relative,  in  reply,  sent  a  catalogue  containing  the  schedule  of  the  College 
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etodies,  but  Rpoke  sneeringlj  of  his  young  friend's  idea  of  entering 
Sophomore  in  a  year,  and  tauntingly  lisked,  ^  why  not  enter  Junior  f" 

;  The  ambitious  youth  was  highly  indignant  at  this  treatment,  and  after 
carefully  examining  the  list  of  studies  for  both  Freshman  and  Sophomore 
years,  he  resolved  to  accomplish  them  all  in  the  ensuing  fifteen  months, 
and  thus  to  enter  Junior  into  the  very  class  of  which  his  relative  was  a 
member.  He  s\ioceeded  so  well  that  he  was  fully  prepared  for  the  Junior 
Class  nearly  four  months  before  the  beginning  of  the  College  year.  The 
close  application  by  which  this  was  accomplished,  and  the  labors  of  the 
Junior  year  in  the  higher  mathematics,  which  at  that  time  were  the 
standard  of  merit  in  Hamilton  College,  and  were  very  arduous  for  a  boy 
of  fifteen,  were  permanently  injurious  to  the  health  of  the  young  student. 
In  the  winter  of  1823-4,  he  became  involved  in  the  difficulties  which 
led  to  the  decline  of  the  College  for  many  years,  and  though  his  partici- 
pation  in  them  was  ostensibly  excused,  it  was  visited  upon  him  so  palpa- 
bly in  the  distribution  of  the  College  honors  preliminary  to  the  gradua- 
tion of  his  class  that  he  left  Hamilton  in  disgust^  and  early  in  1 824 
entered  the  Senior  Class  in  Union  College,  and  graduated  there  in  July 
of  that  year. 

He  was  originally  destined  by  his  friends  for  the  medical  profession, 
but  before  going  to  College  he  had  resolved  to  study  law.  In  September 
1824,  he  entered  the  law  office  of  Daniel  Kellogg,  £sq.,  of  Skeneateles. 
Onondaga  County,  in  company  with  a  friend  and  classmate  (Samflel  A. 
Porter,  Esq.),  who  resided  in  that  plac(.  In  a  few  days,  a  severe  attack 
of  ophthalmia  drove  him  home,  and  after  a  long  confinement,  it  was  not 
till  January,  1825,  that  he  was  so  far  recovered  as  to  return  to  his 
studies. 

Mr.  Kellogg  was  a  successful  lawyer,  of  great  eminencef  and  distin- 
guished for  his  thorough  knowledge  of  the  law  of  real  property,  for  his 
.exact  method,  and  his  untiring  industry.  The  influence  of  his  example 
upon  an  ambitious  student  of  17,  and  the  thorough  course  of  reading 
which  Mr.  S.  pursued  under  his  direction,  did  much  to  form  the  character 
of  the  latter  both  as  a  man  and  a  lawyer.  In  less  than  six  months  he 
had  acquired  the  entire  confidence  of  Mr.  Kellogg,  so  that  from  that  time 
forward  he  was  intrusted  with  the  management  of  his  private  affairs  in 
his  absence,  and  put  in  charge,  as  managing  clerk,  of  all  his  office 
busmess. 


•  •• 
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These  duties  were  sucli  as  to  leave  him  no  time  for  study  except  in  the 
evenings ;  and  he  has  often  remarked,  that  had  he  not  read  history,  bio- 
graphy, and  miscellaneous  books  with  uncommon  diligence,  from  the  time 
he  was  ten  years  old  until  he  left  College,  he  never  would  have  had  an 
opportunity  to  have  learned  anything  out  of  his  profession. 

He  was  entitled  to  his  admission  at  August  Term,  1827,  but  being  then 
litile  more  than  twenty  years  old,  he  deferred  it  till  February  Term  1828, 
when  he  was  admitted  an  attorney  in  the  Supreme  Court  and  a  solicitor 
in  Chancery.    In  October,  1830,  he  became  a  counsellor. 

Upon  his  admission,  Mr.  Kellogg  relinquished  his  professional  business 
to  his  son  and  Mr.  Sandford,  who  for  six  years  conducted  a  very  exten- 
sive business  together.  From  causes  which  need  not  be  stated,  almost 
the  whole  labor  of  this  partnership  fell  upon  Mr.  S.,  together  with  a  load 
of  anxiety  which  in  a  few  years  became  oppressive.  A  succession  of 
bilious  fevers,  and  an  attack  of  dyspepsia  which  nearly  destroyed  him, 
and  from  which  he  never  fully  recovered,  combined  with  these  circum- 
stances to  induce  him  to  dissolve  his  connexion  with  the  junior  Mr. 
Kellogg,  in  April,  1834.  He  continued  his  practice  at  Skeneateles  for 
five  years  subsequently. 

In  the  meantime,  his  industry,  attention  to  business,  and  legal  acquire- 
ments, had  given  him  a  high  standing  in  his  profession,  especially  in  the 
department  of  equity,  so  that,  in  1835,  when  it  was  expected  that  a  bill 
then  proposed  in  the  legislature  for  creating  several  Vice-ChancellorB 
would  become  a  law,  Mr.  S.,  thougfh  not  yet  28  years  old,  was  very  gene- 
rally designated  as  one  whose  a)){)bintment  to  the  office  would  be 
eminently  proper. 

From  1829  onward,  he  was  a  very  active  politician  in  the  democratic 
ranks,  devotiftg  his  time  and  means  most  liberally  and  ardently  in  the 
cause. 

His  exertions  were  rewarded  with  the  warm  regard  of  his  political 
associates,  as  may  be  illustrated  by  a  single  fact  In  September,  1834, 
at  an  immense  meeting  of  the  democratic  young  men  of  the  county  of 
Onondaga,  Mr.  S.,  without  any  intimation  to  him,  or  any  expectation  of  it 
on  his  part,  was  made  President  of  the  Convention,  with  eighteen  Vice- 
Presidents,  every  one  of  whom  was  his  senior  in  years.  In  the  spring  of 
1839,  a  law  was  passed  creating  an  assistant  Vice-Chancellor  in  the  first 
Judicial  Circuit,  and  Murray  Hoffman,  Esq.,  was  appointed  to  fill  the 
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offioe.  Mr.  Sandford  was  invited  by  Mr.  H.'8  partners  (James  L.  Graham, 
Esq.,  and  Edward  Sandford,  Esq.,  a  brother  of  Mr.  S.,  now  in  the  front 
rank  of  the  New  York  bar),  to  take  the  place  of  Mr.  H.  in  their  office. 
He  accepted  the  invitation,  and  commenced  business  in  the  city  of  New 
York  in  May,  1839.  In  the  arrangement  of  the  practice  in  their  office, 
Mr.  S.  took  the  exclusive  charge  of  the  equity  business  of  the  firm,  and 
devoted  himself  to  that  department  alone,  as  long  as  he  continued  to  prac- 
tise his  profession.  For  four  years  the  partners  transacted  a  very  large 
and  increasing  professional  business.  The  health  of  Mr.  S.  sank  under 
his  labors,  so  that  in  the  fall  of  1842,  he  was  peremptorily  ordered  to 
relinquish  them  by  his  medical  advisers.  At  this  juncture,  Mr.  Hoffman's 
term  of  office  had  expired,  and  a  change  in  the  political  ascendancy  of 
the  State  precluded  his  re-appointment,  although  Mr.  S.  and  nearly  all 
the  democratic  lawyers  exerted  their  influence,  and  Mr.  S.  went  personally 
to  Albany  to  effect  that  object  the  spring  preceding.  Solicited  by  Mr. 
Hoffman  and  many  others,  and  flattered  with  the  belief  that  the  absence 
of  care  and  anxiety  in  a  Judicial  station  would  enable  him  to  discharge 
its  duties  with  a  tolerable  degree  of  health,  Mr.  Sandford  became  a  candi- 
date for  the  assistant  Vice-Chancellorship,  and  received  the  appointment 
from  Governor  Bouck,  and  the  Senate,  in  March,  1843.  He  was 
then  only  85  years  of  age,  and  his  duties  were,  next  to  those  of  the  Chan- 
cellor, more  responsible  and  arduous  than  those  of  any  judge  in  the 
State. 

In  diBchaTging  them,  he  gave  entire  .satisfaction  to  the  bar  and  the 
public,  and  became  so  popular  as  a  JuJge  that  on  a  vacancy  occurring 
in  the  office  of  Vice-chancellor  of  the  first  Circuit  (a  post  of  greater 
emolument  and  higher  in  rank),  the  bar  was  unanimous  in  recommend- 
ing him  for  that  place. 

In  May,  1846,  he  was  accordingly  appointed  Vice-Chancellor  by  Gov. 
Wright  and  the  Senate,  to  take  effect  from  October  4th,  1846,  the  expi- 
ration of  the  incumbent^s  term.  On  that  day  he  entered  upon  the  duties 
of  that  office,  and  continued  to  perform  them  till  July  5th,  1847,  when 
the  office  itself  was  terminated  by  the  New  Constitution. 

Mr.  S.  was  early  designated  to  be  one  of  the  Judges  of  the  New 
Supreme  Court,  and  was  tendered  a  nomination.  He  was  also  a  promi- 
nent candidate  in  the  State  for  Judge  of  the  Court  of  Appeais.  He 
declined  the  nomination  for  the  former  office,  and  to  be  a  candidate  for 
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the  latter,  believing  that  the  salary  offered  would  be  insufficient    to 
support  his  family  in  the  city  of  New  York. 

Chief  Justice  Jones,  declining  to  be  a  candidate  in  the  Superior  Ck>urt, 
Mr.  S.  was  unanimously  nominated  for  Justice  of  that  C!ourt,  and  elected 
on  the  7th  of  June,  1847,  by  a  large  majority  over  his  competitor.  Many, 
in  the  Convention,  of  his  political  opponents  were  desirous  to  nominate 
him,  and  he  received  a  large  vote  from  the  Whig  party  at  the  polls. 

How  ably  and  successfully  he  discharged  his  duties  as  a  Judge  appears 
from  the  Reports  which  he  has  published,  which  are  held  in  high  estima- 
tion by  those  most  capable  of  judging   of  their  merits,   not  only  in 
this  State,  but  it  is  believed,  throughout  the  Union.    These  are  four 
volumes  of  Chancery  Reports,  containing  his  own  decisions  as  Assistant 
and  Vice-chancellor,  and  four  volumes  of  Cases  in  Law  and  Equity  in 
the  S'jperior  Court,  and  in  these,  the  opinions  delivered  by  himself  are 
not  the  least  valuable  of  those  which  they  contain.    To  those  who  have 
examined  his  volumes  with  any  atteq^ion,  it  is  needless  to  say  that  he 
stands  in  the  very  first  class  of  faithful  and  skilful  Reporters.     His  state- 
ments, in  each  case,  of  the  facts,  of  the  questions  raised,  and  of  the  argu- 
ments of  Counsel,  are  distinguished  by  their  entire  accuracy,  and  by  their 
lucid  and  comprehensive  brevity.    The  points  decided  are  extracted,  by 
a  masterly  analysis,  from  the  opinions  delivered,  and  are  stated,  in  the 
preliminary  abstracts,  with  admirable  precision.     He  is  trustworthy  in 
the  fullest  sense  of  the  term,  and  the  value  of  this  praise  will  be  understood, 
when  it  is  remembered  how  frequently  Counsel,  and  eVeu  Judges,  have 
been  betrayed  into  error  by  the  prefatory  or  marginal  notes  of  undis- 
cerning  or  careless  Reporters. 

The  judicial  labors  of  the  deceased  ended  with  the  term  of  June, 
1852,  and  at  the  close  of  that  month  he  left  the  city  on  an  excursion  to 
the  Western  States.  His  health,  when  he  left,  seemed  to  be  somewhat 
better  than  usual,  but  his  constitution,  originally  delicate,  had  been 
shattered,  in  preceding  years,  by  repeated  attacks  of  illness,  and  it  was 
evident  to  his  brethren  and  friends,  that  he  held  his  life  by  a  most  pre- 
carious tenure.  It  was  thought  that  his  next  attack  would  probably  be 
fatal,  but  little  did  they  appreheqd  how  soon  the  anticipation  would  be 
realized.  On  his  homeward  journey,  he  was  seized,  on  the  evening  of 
the  25th  of  July,  at  Toledo  (Ohio),  with  a  disease  which  resembled, 
if  it  was  not  in  fsict,  the  Asiatic  cholera,  and  on  Tuesday,  the  27th,  after 
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an^illness  of  scarcely  more  than  thirty-six  hours,  be  yielded  his  spirit  to 
hia  Maker.   His  death  was  worthy  of  his  life.    It  was  that  of  a  ChristiaiL 

m 

It  was  more  lb  ad  peaceful ;  it  was  full  of  faith  and  hope. 

We  shall  not  attempt  to  portray  the  deep  emotions  of  grief  with  which 

the  intelligence  of  his  death  was  received  by  his  family,  his  brethren,  and 

his  intimate  friends ;  but  it  was  not  to  them  that  such  emotions  were 
I  confined — the  greatness  of  the  loss  was  felt  and  deplored,  not  only  by 

the  profession  to  which  he  belonged,  but  by  the  entire  community ;  and 

for  several  weeks  after  his  decease^  the  public  prints  abounded  with  mani- 
{  testations  of  the  admirafion  felt  for  him  living,  and  of  the  wide-spread 

sorrow  and   regret  which   his  unexpected  and  premature  death  had 

occasioned. 

On  the  4lh  of  August  a  convention  was  held  at  Albany,  pursuant  to 

an  act  of  the  legislature,  of  the  Justices  of  the  Supreme  Court  of  the 
State,  and  of  the  Superior  Court  and  Court  of  Common  Pleas  of  this 
city,  for  the  purpose  of  revising  and  amending  the  rules  of  practice,  and, 
as  soon  as  the  convention  wte  organized,  Mr.  Justice  Duer  introduced, 
with  appropriate  remarks,  the  resolutions  that  follow,  and  which,  on  his 
motion,  seconded  by  Mr.  Justice  Parker,  were  unanimously  adopted, 
lliey  are  now  republished,  from  the  conviction  of  their  author,  that  they 
express,  witliout  exaggeration  or  flattery,  the  deliberate  judgment  of 
those  by  whom  they  were  passed. 

^  Resolved^  That  the  recent  death  of  Mr.  Justice  Sandford,  in  the 
miist  of  an  honorable  and  most  useful  career,  in  the  prime  of  his  life  and 
the  maturity  of  his  powers,  is  deeply  lamented  by  his  brethren  of  the 
juiliciary,  who  are  now  assembled,  and  is  regarded  by  them,  not  only  as 
an  irreparable  lo^  to  his  family  and  friends,  but  as  a  public  calamity. 
That  while  his  family  and  personal  friends  cherish,  in  their  grief,  the 
remembrance  of  the  virtues  which  he  displayed  in  private  life,  and  which 
won  for  him  the  esteem  and  love  of  all  to  whom  he  was  intimately 
known,  the  public  is  called  to  deplore  the  loss  of  one  of  the  most  accom- 
plished jurists  and  enlightened  judges  that  our  State  or  age  has  produced, 
disitinguishcd  by  the  depth  and  accuracy  of  his  professional  learning  and 
by  the  admirable  skill  and  judgment  with  which  it  was  applied ;  by  his 
habits  of  patient  inquiry  and  laborious  research ;  by  his  logical  powers 
of  st'ii^ntific  analysis,  lucid  development,  and  exact  discrimination ;  by 
his  unremitting  diligence,  rigid  impartiality,  and  stainless  integrity,  and 
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in  the  public  discharge  of  his  judicial  functions  by  the  mingled  dignity 
and  suavity  of  a  deportment  that,  while  it  conciliated  affection,  exacted 
obedience  and  enforced  respect 

JReaolvedj  That,  in  testimony  of  our  respect  to  the  memory  of  our 
deceased  brother,  and  of  our  grief  for  his  loss,  we  will  wear  the  usual 
badge  of  mourning  for  three  months ;  and  we  recommend  that  the  same 
be  worn  for  the  same  period  by  the  members  of  the  judiciary  and  of  the 
bar  throughout' the  State. 

Resolved^  That  an  engrossed  copy  of  these  resolutions,  signed  by  all 
the  Judges  who  are  present,  be  transmitted  to  thft  bereaved  family  of  the 
deceased,  with  the  assurance  of  our  profound  sympathy  in  their  affliction, 
and  of  our  earnest  hope  and  prayer  that  the  God  of  mercy,  who  chastens 
those  whom  he  loves,  will,  in  due  season,  pour  into  their  hearts  that  full 
and  abiding  consolation  which  He  alone  can  give. 

Resolved^  That  these  resolutions  be  entered  in  the  journal  of  our 
proceedings,  and  that  the  Chairman  and  Secretary  cause  them  to  be 
published,  properly  attested,  in  the  newspapers  of  this  city  and  of  the 
city  of  New  York. 

D.  P.  Ingraham,  John  Willard, 

Chas.  p.  Dalt,  Wm.  Mjtcheli^ 

WiL  W.  Cahpbsll,  James  J.  Rooskyelt, 

Wm.  H.  Shanklamd,  Hoses  Taogart, 

Charles  Mason,  Rich'd  P.  Marvin, 

SCHITTLER   CrIPFEN,  JaMES   G.    HoYT, 

T.  R  Strong,  F.  "W.  Hubbard, 

W.  F.  Allen,  Ira  Harris, 

Amasa  J.  Parker,  Jno.  Dtter, 

a  B.  Strong,  A-  B.  Hand, 

C  L.  Allen,  Daniel  Pratt. 

JOHN  WHJaARD,  President 
Nathan  Howard,  Jr.,  Secretary. 

The  undersigned.  Justices  of  the  Superior  Court,  not  having  been 
present  at  the  convention  at  which  the  preceding  resolutions  were 
adopted,  concur  entirely  in  them,  and  unite  in  the  expression  of  sympathy 
with  the  fiamily  of  the  deceased. 

Thos.  J.  Oaklst, 

J.   S.  BOSWORTH. 
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Judge  Sandford  was  a  communicaiit  in  the  Protestant  Episcopal 
Church,  and,  for  several  years  previous  to  his  death,  a  member  of  the 
Vestry  of  the  Church  of  the  Ascension  in  this  city.  The  rector  of  that 
ehurch,  the  Rev.  Mr.  Bedell,  as  soon  as  he  received  the  mournful 
intelligence  of  his  death,  communicated  the  fact  to  his  Vestry  in  a  letter 
containing  a  beautiful  delineation  of  the  religious  character  of  the 
deceased,  and  a  brief  but  affecting  narrative  of  the  circumstances  of  hb 
death.  From  this  letter,  in  justice  to  the  memory  of  the  deceased,  we 
extract  the  following  passages : — 

^  Our  faith  in  the  general  truth  of  Christianity,  and  especially  in  the 
gospel  of  our  Saviour,  may  well  be  strengthened  by  reflecting,  that  in 
the  prime  of  intellectual  power,  accustomed  to  weigh  evidence  and  pro- 
nounce decisions  of  the  highest  quality  for  wisdom.  Judge  Sandford 
became  a  Christian.  During  my  absence,  under  the  faithful  ministry  of 
our  esteemed  friend  and  his,  the  Rev.  P.  P.  Irving,  Judge  Sandford  was 
baptized,  an^  became  a  communicant.  At  that  time  the  course  of 
professional  study  led  him  to  investigate  Episcopacy,  and  he  became  by 

« 

conviction  what  he  had  previously  been  by  convenience,  a  Protestant 
Episcopalian.  To  this  conclusion  he  gave  public  sanction  by  taking  the 
first  opportunity  after  my  return  to  be  confinned. 

''You  have  witnessed  his  fidelity  and  consistency  as  a  Christian. 
They  were,  indeed,  to  have  been  expected  where  the  Holy  Spirit  had 
brought  such  intelligence,  habits  of  judgment,  and  decision  of  character 
'  unto  the  obedience  of  faith.' 

**  He  left  the  city  late  in  June,  in  usual  health.  At  Milwaukie  he  was 
very  ill,  but  recovering,  commenced  his  homeward  journey.  At  Toledo, 
on  Sunday,  25th  July,  he  felt  so  well  as  to  prepare  for  attending  divine 
service ;  but  being  prevented,  by  the  sudden  indisposition  of  his  wite,  he 
remained  at  the  hotel,  uniting  with  her  in  the  morning  service,  and 
reading  a  sermon.  During  the  succeeding  night  his  disease  returned 
¥rith  violence.  On  Monday  morning  he  anticipated  the  fatal  termination, 
and  with  perfect  calmness  and  composure  prepared  himself  for  it.  He 
said, '  I  have  looked  death  in  the  face  before,  and  am  ready  to  meet  it 
now.'  His  mind  remained  unclouded  to  the  close.  His  faith  in  the 
Saviour  did^not  waver.  Except  when  sending  tokens  of  his  love  to  his 
absent  children  and  relatives,  he  waa  constantly  engaged  in  prayer.  He 
sent  me  the  encouraging  message,  'Tell  Mr.  Bedell  that  I  trust  in 
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Christy  and  die  happy.'  .  His  hopes  continued  fixed  on  the  Redeemer, 
and  hi  3  last  words  indicated  a  foretaste  of  that  happiness  which  is  the 
believer's  portion  in  the  presence  and  love  of  Christ ;  for  his  eye  was 
lighted  as  from  anticipated  glory,  whilst,  with  failing  breath,  he  said, 
*  I  see  my  God  and  Saviour  T  and  so,  on  Tuesday,  the  27th  July,  1852, 
at  noon,  in  the  46th  year  of  his  age,  he  fell  asleep  in  Jesus. 

'^  Such  a  life  excites  our  emulation  and  encourages  our  industry.  It 
teaches  by  its  earnestness.  The  busiest  may  be  faithful  in  their  calling, 
and  yet  find  time  for  religion,  and  save  time  to  fulfil  all  its  obligations. 

"  Such  a  death  confirms  our  faith  in  Christ,  and  enlivens  our  hope 
whilst  possessing  his  promises. 

**  Both  the  life  and  death  of  such  a  man  deserve  commemoration." 
Early  in  life,  and  before  he  attained  the  age  of  twenty-two.  Judge 
Sandford  was  united  in  marriage  to  Miss  Laura  Porter,  a  daughter  of 
Dr.  Alanson  Porter,  of  Williamstown  (Mass.).  The  marriage  was,  in  all 
respects,  fortunate  and  happy.  This  lady  and  four  of  {^eir  children 
survive  to  deplore  his  loss  and  cherish  the  remembrance  of  his  virtues. 

Although  the  opinions  of  Judge  Sandford,  as  they  appear  in  his 
reports,  are  the  most  endaring  monument  of  his  abilities  and  leaniing,  it 
was  in  the  hearing  of  causes,  whether  at  nm  prius  or  in  equity,  that  his 
eminent  qualities  as  a  judge  were  most  conspicuously  displayed.  It  was 
then  that  his  thorough  knowledge  of  his  profession,  in  its  practice  as  well 
as  in  its  principles,  of  the  rules  of  evidence  as  well  as  of  law,  were  most 
apparent ;  and  in  the  clear,  prompt,  and  decisive  application  of  his  know- 
ledge to  the  questions  that  arose  before  him,  he  has  rarely  been  excelled. 
His  penetration,  although,  in  a  measure,  the  fruit  of  study  and  experi- 
ence, seemed  almost  intuitive,  and  it  enabled  Lim,  on  numerous  occasions, 
to  extricate  the  merits  of  a  controversy,  the  only  questions  upon  which 
its  determination  justly  depended,  from  the  confusion  and  darkness  in 
which  the  ^Edlacious  arguments  of  counsel,  the  prevarication  of  witnesses, 
the  conflict  of  evidence,  or  the  prolixity  or  obscurity  of  pleadings  or 
documents  had  seemed  to  involve  them.  It  was  evident,  so  concentrated 
and  unrelaxed  was  his  attention,  that  his  whole  mind  was  given  to 
the  case  before  him,  and  such  were  his  calmness,  moderation,  and 
self-control,  his  unfailing  patience,  and  manifest  impartiality,  that  not 
unfrequently  tjiey  extorted  the  praise  even  of  those  against  whom  his 
decisions  were  pronounced.  ^  Etiam  contra  quo 9  itatuit^  asquos  placaioigue 
ditnisiC 
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Ln  all  the  virtaes  that  strengtlien  and  adorn  the  relations  of  private 
life,  he  was  equally  distinguished ;  nor  was  any  man  more  truly  and 
deeply  respected  and  beloved,  as  a  husband,  a  father,  and  a  friend. 
Free  firom  the  slightest  tinge  of  jealousy  or  envy,  he  was  silent  as  to  his 
own  claims  and  prompt  to  render  justice  to  the  merits  of  others ;  nor 
were  lus  modesty  and  unaffected  simplicity  less  remarkable  than  the 
superiority  of  his  talents  and  the  diligence  with  which  he  had  improved 
them. 

The  character  of  Judge  Sandford,  in  all  its  leading  traits,  bore  a  striking 
resemblance  to  that  of  Chief  Justice  Wilmot,  one  of  the  purest  and  most 
enlightened  of  the  Judges  that  have  ever  adorned  the  Bench,  and  main- 
tained and  elevated  the  dignity  of  our  profession.  Hence,  as  an  appro- 
priate conclusion  to  these  remarks,  we  do  not  hesitate  to  adopt  the  lan- 
guage in  which  the  son  of  that  illustrious  Judge  has  closed  his  tribute  to 
the  memory  of  his  father.  '^  When  we  contemplate  the  various  excellences 
of  him  whom  we  seek  to  commemorate,  we  are  at  a  loss  whether  most 
to  admire, — ^his  deep  and  extensive  learning  as  a  lawyer,  his  diligence, 
probity,  and  wisdom  as  a  Judge,  his  urbanity  and  refined  sentiments  as  a 
man,  or  his  piety  and  humility  as  a  Christian^* 

May  the  perusal  of  this  memoir,  impeifect  as  it  is,  inspire  its  readen, 
and  more  especially  the  younger  members  of  our  profession,  with  the 
desire  and  the  resolve  to  emulate  hit  example  and  imitate  hit  virtues. 

Nora. — All  the  eaaes  at  Qeneral  Term  which  ihja  volume  eontaina^  were 
decided  before  the  death  of  Judge  Sandford ;  with  one  or  two  exceptions^  they 
were  selected  by  him  for  pnbUcation,  and  all  of  them  are  deemed  to  be  included 
in  hie  contract  with  his  publisher.  It  is»  for  these  reasons^  that  the  volume  is 
published  in  his  name,  although  its  actual  preparation  devolved  upon  his  sneeewor, 
who  in  to  be  regarded  as  the  responsible  editor. 

« 

•  Lord  Campbell's  lives  of  the  Chief  Justicei^  vol  2,  p.  800. 
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Transferred  from  Supreme  Court  (a). 

A  contrMt  f<»r  tiie  purchase  of  articles  deliverable  on  a  future  daj,  to  be  maniH 
factnred  by  the  vendor,  is  a  contract  for  work  and  labor,  and  therefore  ia  nd 
within  the  Statute  of  Frauds^  even  when  all  the  materials  are  furnished  bj  th« 
manufacturer. 

The  law  was  so  settied  hy  the  decision  of  the  Supreme  Court  in  Jaeeti  v.  FUek^ 
8  Co  wen,  215 ;  and  if  that  decision  u  erroneous^  the  Court  of  Appeals  is  alon* 
competent  to  correct  the  error. 

Semble. — ^That  the  law  is  otherwise  settled  in  England  and  in  Massachusetts 

Quei. — Whether  a  new  statute  similar  to  a  Geo.  IV.,  c  14,  is  not  required f 
(Before  Dubr  and  Mason,  J. J.) 
July  1 ;  July  15,  1850. 

This  was  an  action  of  trespass  on  the  case  to  recover  for  the 
non-deliverj  of  one  thousand  molasses  shooks  and  heads,  under 
a  contract  between  the  plaintiffs  and  the  defendants.  The 
cause  was  tried  before  the  Honorable  Elisha  P.  Hurlbut,  one  of 
the  justices  of  the  Supreme  Court,  without  a  jury,  on  the  13th 
day  of  July,  1848,  by  agreement  of  parties. 


(a)  This  and  the  three  following  cases  were  accidentally  omitted  in  the  last  toa 
of  these  Beports. 

Vol.    V.  1 
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On  the  trial  the  plaintiffs'  counsel  called  as  a  witness, 
Robert  A,  Weydak,  who  being  sworn,  testified :  I  know  the 
plaintiffs  in  this  suit,  know  one  of  the  defendants,  think  Mr.  E. 
S.  Vaughn.  I  am  the  plaintiffs'  book-keeper.  Mr.  Vaughn  was 
at  our  office  on  the  5th  day  of  December,  1846.  He  made  a 
contract  with  the  plaintiffs  to  make  and  deliver  to  the  plaintiffs 
one  thousand  molasses  shocks  and  heads  ;  they  were  to  be  deli- 
vered to  the  plaintiffs  in  the  city  of  New  York,  as  soon  after 
the  opening  of  the  navigation  as  they  could  conveniently  be 
brought  down,  at  one  dollar  twelve-and-a-half  cents  for  each 
shook  and  head,  to  be  paid  for  by  plaintiffs  on  delivery,  one- 
half  in  cash,  and  one-half  in  the  note  of  the  plaintiffs  at  four 
months  after  delivery.  The  defendants  live  at  Glenn's  Falls, 
in  this  state.  The  defendant  said  the  shooks  were  to  be  made. 
Witness  afterwards  saw  the  same  defendant  in  New  York,  in 
the  latter  part  of  June,  1847,  he  had  shooks  and  heads  with 
him.  Witness,  at  the  request  of  plaintiffs,  made  a  deniand  for 
the  delivery  to  the  plaintiffs  of  the  one  thousand  shooks  and 
heads,  on  the  30th  of  June,  1847,  and  at  the  same  time  offered 
to  pay  for  them  one-half  in  cash  and  the  note  of  the  plaintiSs 
at  four  months  for  the  other  half.  The  defendant  refused  to 
deliver  them. 

On  cross-examination,  witness  testified,  shooks  afterwards 
went  up  twenty-five  to  thirty-seven-and-a-half  cents,  when  I 
applied  to  Mr.  Vaughn  to  deliver  the  shooks,  he  denied  ever 
having  made  any  contract.  The  defendant  made  the  contract 
with  Mr.  Robertson.     I  think  Mr.  Polhemus  was  present. 

The  plaintiffs'  counsel  then  called  as  a  witness, 
William  R.  Graham,  who  being  sworn,  testified  that  he  knew 
the  defendant  E.  S.  Vaughn.  Defendant  called  on  him  in  the 
latter  part  of  June,  1847,  said  he  had  900  or  1000  molasses 
shocks  and  heads  to  dispose  of,  and  wanted  witness  to  assist 
him  in  selling  them.  Witness  was  a  dealer  in  them.  Told 
defendant  he  would  assist  him.  Witness  mentioned  names  of 
several  parties,  dealers  in  the  articles,  to  whom  he  would  apply. 
Among  others,  named  the  plaintiffs.  Defendant  then  told  wit- 
ness not  to  go  to  plaintiffs,  as  he  had  made  a  contract  with  them 
formerly  for  this  lot  of  shooks,  but  that  owing  to  some  difficulty 
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or  misunderstanding  he  did  not  wish  me  to  call  on  them  to 
make  the  sale  to  them.  I  afterwards  sold  the  shooks  for  the 
defendant. 

These  shooks  were  of  a  superior  quality,  made  better  than 
ordinarily,  as  if  made  to  order.  The  hoops  were  larger  and 
better  finished  ;  were  worth  more  than  the  ordinary  kind  in 
the  market.  The  fair  market  price  of  shooks  and  heads  was, 
at  this  time,  from  (1  40  to  $1  45,  each. 

On  cross-examination,  witness  said,  the  defendant  said  he 
had  a  contract  with  the  plaintiffs  for  these  shooks. 

The  counsel  for  the  defendant  admitted  that  the  navigation  . 
alluded  to  in  the  plaintiffs'  declaration  was  open  at  the  time 
gjiccified  therein ;  and  also  admitted  the  partnership  of  plain- 
tiffs and  defendants. 

The  plaintiffs'  counsel  then  rested  his  case. 

The  counsel  for  the  defendants  then  moved  for  a  nonsuit,  on 
the  grounds, 

That  the  contract,  if  any,  alleged  in  the  plaintiffs'  declaration, 
was  void  bv  the  statute  of  frauds. 

I.  There  being  no  note  or  memorandum  in  writing  of  the 
contract,  and  signed  by  the  party  to  be  charged  thei'eby. 

II.  That  no  money  was  paid  by  the  purchasers  nor  was  any 
part  of  the  goods  delivered  by  the  defendants. 

The  court  denied  the  motion,  and  the  counsel  for  the  defend- 
ants excepted. 

The  defendants'  counsel  then  offered  and  read  in  evidence 
the  following  letter  from  the  plaintiffs  to  the  defendants,  to 
show  that  no  contract  had  ever  been  made  between  the  parties. 
(The  signature  to  which  was  admitted  by  the  counsel  for  the 
plaintiffs  to  be  in  the  handwriting  of  Mr.  Polhemus,  one  of  the 
plaintiffs.) 

Mess.  E.  S.  &  D.  Vaughn, 

Gentlehen. — We  have  been  expecting  to  hear  from  you 
for  some  time  back,  in  answer  to  an  inquiry  as  to  what  you 
have  been  making  in  the  way  of  cooperage  this  winter,  and 
what  you  would  have  on  hand  to  sell  at  the  opening  of 


4  CASES  IN  THE  SUPERIOR  COURT. 

Robertson  t.  YaughQ. 

navigation ;  hoping  to  hear  from  yon  in  reply,  we  are  yours, 
truly. 
Troy,  April  27, 1847.  Robertson  &  Polhemus, 

281  Pearl  St.,  New  York. 
To  Messrs.  E.  S.  &  D.  Vaughn, 

Glenn's  Palls,  Saratoga  Co.,  N.  Y. 
Postmarked,  (Troy,  N.  Y.  Apr.  28.) 

The  defendants'  counsel  then  rested. 

The  plaintiffs'  counsel  then  recalled  Robert  A.  Weydale, 
who  further  testified,  that  at  the  time  Mr.  Vaughn  made  the 
contract  with  the  plaintiffs  in  December,  1846,  there  was  some 
talk  about  sugar  shooks  also,  but  there  was  no  contract  for  any 
Bugar  shooks,  as  Vaughn  stated  that  he  had  never  made  them, 
and  did  not  know  what  they  would  cost  until  he  went  home 
and  enquired. 

The  judge  gave  a  judgment  for  the  plaintiffs  for  $300,  and  a 
new  trial  was  now  moved  for  upon  a  case  made  by  the  defend- 
ants, with  leave  to  either  party  to  turn  the  same  into  a  bill  of 
exceptions. 

Brady  for  defendants,  made  and  argued  the  following  points  : 

I.  If  any  contract  was  ever  made  between  the  parties,  the 
letter  of  the  plaintiffs  of  the  27th  April,  1847,  is  evidence  to 
show  that  it  had  been  rescinded  by  the  parties  prior  to  the  com- 
mencement of  the  suit. 

II.  The  contract,  if  any  existed,  was  void  by  the  statute  of 
frauds. 

1st.  Being  a  contract  for  the  sale  of  goods  of  the  value  of 
more  than  fifty  dollars. 

2d.  No  note  or  memorandum  in  writing  being  made  thereof 
at  the  time  and  subscribed  by  the  parties  to  be  charged 
thereby. 

8d.  No  part  of  the  goods  were  delivered  by  the  vendors,  or 
received  by  the  purchasers. 

4.  No  part  of  the  purchase  money  paid  by  the  purchasers. 
2  R.  S.  2d  Ed.  186,  Sec.  8. 

III.  It  was  a  contract  for  the  sale  of  goods  and  chattels  and 
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not  for  work  and  labor  :  the  subject  matter  being  ordinary 
articles  of  merchandise.  The  work  and  labor  to  have  been 
performed,  if  any,  was  work  and  labor  for  the  defendants  and 
for  their  benefit,  and  not  work  and  labor  for  the  plaintiffs. 
Dovms  V.  Ross^  23  Wend.  270  ;  S/nndler  v.  Houston,  1  Com. 
251  ;  Smith  v.  Surman,  9  Barn.  &  Cress.  561  ;  Oarbutt  v.  Wat' 
son,  5  Barn.  &  Aid.  613  ;  Gardner  y.  Joy,  9  Met.  177  ;  9  Geo. 
IV.,  ch.  14. 

lY.  The  Judge  erred  in  not  nonsuiting  the  plaintiff,  upon  the 
grounds  stated  by  the  defendants'  counsel. 

Woodward  for  plaintiffs,  relied  upon  SeweU  v.  Fitch,  8  Cow. 
215,  as  a  decisive  authority. 

By  the  Court.  Duer,  J. — We  certainly  think  that  this 
case  is  within  the  mischief  that  the  statute  of  frauds  was 
designed  to  prevent,  and  that  the  contract  between  the  par* 
ties  was  substantially  a  contract  for  the  sale  of  goods  and 
merchandise,  a&d  not  for  work  and  labor  ;  but  we  cannot  shut 
our  eyes  to  the  fact,  that  the  case  of  Setoell  v.  Fitch  (8  Cowen 
215),  as  the  counsel  for  the  defendant  found  himself  under  the 
necessity  of  admitting,  is  not  distinguishable  from  the  present ; 
and  that  no  conflicting  decisions  are  to  be  found  in  our  own 
Reports.  The  contract,  which  the  Supreme  Court,  in  that  case, 
held  to  be  not  within  the  statute,  bore  an  entire  analogy  to 
that  between  the  parties  now  before  us,  with  the  single  excep- 
tion, that  it  related  to  nails  instead  of  shocks.  It  is  true,  that 
it  would  not  be  easy  to  reconcile  SeweU  v.  Fitch  with  the  cases 
in  England  and  in  Massachusetts,  to  which  we  were  referred  ; 
but  for  more  than  twenty  years,  it  lias  been  considered  as  evi* 
dence  of  the  law  in  this  state,  and  as  such,  has  doubtless  been 
followed  in  numerous  instances  by  inferior  tribunals.  Under 
these  circumstances,  we  think  that  it  belongs  only  to  the  Court 
of  ultimate  jurisdiction  to  set  aside  the  authority  of  the  deci- 
sion, and  correct  the  error  which  it  probably  involves.  -  If  all 
contracts  between  merchants  and  manufacturers  for  the  pur- 
chase of  goods,  to  be  thereafter  manufactured,  are  to  be  excepted 
from  the  statute  of  frauds,  there  seems  to  be  little  reason  for 
retaining  at  all  those  provisions  of  the  statute  which  relate  to 
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the  sale  of  goods  to  be  delivered  on  a  future  day,  since  it  is 
hardly  possible  to  imagine  an  exception  more  arbitrary  in  its 
.'nature,  and  more  contrary  to  the  policy  upon  which  the  statute 
is  admitted  to  be  founded.  Such  an  exception,  embracing  as  it 
does  a  very  large  class  of  cases,  frequently  of  great  amount  in 
value,  is,  in  its  principle,  equivalent  to  a  repeal ;  and  either  the 
law  itself  should  be  abolished,  as  imposing  a  needless  res^traint 
upon  the  transactions  of  business,  or,  if  the  sound  policy  of 
the  law  must  be  admitted,  an  exception,  repugnant  to  its  spirit 
and  destructive  of  its  utility,  should  no  longer  be  permitted  to 
exist.  A  new  statute,  similar  to  9  Geo.  IV.,  c.  14,  (a)  seems  to  be 
required,  and  should  the  attention  of  the  Legislature  be  directed 
to  the  subject,  would  probably  be  passed  ;  but  we  "are  not  legis- 
lators, and  as  judges,  must  administer  the  law  as  we  find  it 
established. 

Looking  only  to  the  effect  of  our  decision  upon  the  imme- 
diate parties  in  this  suit,  we  do  not  at  all  regret  the  necessity 
of  making  it.  From  the  most  unworthy  motives,  the  defend- 
ants deliberately  broke  a  contract  which  they  were  in  a  condi- 
tion to  fulfil ;  they  brought  to  this  city  the  goods  which  they 
had  manufactured  under  their  contract  with  the  plaintiff's,  and 
yielding  to  the  temptation  of  a  higher  price,  sold  them  to 
another  house  :  morally  they  had  no  right  to  the  gains  which  they 
thus  acquired,  and  the  judgment  which  compels  them  to  pay 
them  over  to  the  plaintiffs  and  punishes  them  with  costs,  is  emi- 
nently just.  The  allegation  that  the  contract  was  rescinded  by 
the  parties,  the  judge  upon  the  trial  rightly  decided  to  be 
groundless. 

The  motion  to  set  aside  the  judgment  is  denied  with  costs. 


(a)  The  provietonB  in  9  Geo.  IV.,  c  14,  are,  tliat  when  the  materials  are  to 
be  fiirniBhed  by  the  manufai^tnrer  and  amount  in  value  to  £10  sterling,  the  eon- 
tract  must  be  in  writing,  and  be  signed  by  the  party  to  be  charged. 
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Fbancis  S.  Lathrop  &  Dwight  Lathrop  v.  Martin  Morbib, 
Theodore  A.  Meyer  &  Edward  Leon. 

A  payee  or  emlorsee  of  an  accommodation  Bill  or  Note  is  not  bound  to  prove  that 

he  parted  with  vahie  aa  the  consideration  of  its  transfer. 
He  is  entitled  to  recover  against  an  accommodation  maker,  acceptor,  or  endorser^, 
in  cases  exempt  from  fraud,  by  proving  that  the  paper  was  received  by  him 
either  in  satisfaction  of  an  existing  debt  or  as  a  collateral  security  for  its  pay- 
ment. 
(Before  Duer,  Masox,  and  C.\mpbell,  J.  J.) 
Jan.  h,  1851 ;  Jan.  24. 

This  was  an  action  by  the  plaintiffs  as  endorsers  against  the- 
defendants  as  acceptors,  by  their  partnership  name  of  M.  Morrjs 
&  Co.,  of  two  inland  bills  of  exchange.  Each  bill  was  drawn 
by  J.  Freedlander  upon  the  defendants,  in  favor  of  E.  W» 
Bancroft ;  was  payable  90  days  after  date,  and  was  endorsed 
by  Bancroft  to  the  plaintiffs.  The  first  was  dated  Oct.  12, 
1847,  and  was  for  the  sum  of  $324/8*?  ;  the  second  was  dated 
Nov.  3,  1847,  for  the  sum  of  $326A*ir.  The  defendants  in  their 
answer  admitted  the  making,  acceptance,  and  protest  of  the 
drafts,  but  set  up  as  their  defence  that  they,  had  accepted  theni, 
without  consideration,  for  the  sole  accommodation  of  Freed- 
lander and  Bancroft — that  they  were  not  transferred  to  the 
plaintiffs  until  after  they  became  due,  and  that  the  only  con- 
sideration for  the  transfer  was  a  precedent  debt.  The  facts,  as 
they  appeared  in  evidence  upon  the  trial,  were  as  follows  : — 

J.  Freedlander,  the  drawer  of  the  bills,  a  merchant,  residing 
at  Charleston,  S.  C,  being  in.iebted  to  Bancroft,  the  payee,  for 
merchandise  sold,  had  given  him  his  promissory  note  for  the 
debt,  which  fell  due  on  the  3d  Nov.  1847.  Freedlander  was 
unable  to  meet,  and  Bancroft  refused  to  renew,  the  note  or 
extend  its  payment,  but  consented  to  receive  the  acceptances 
of  the  defendants  in  satisfaction  of  the  debt.  The  drafts  in  suit 
were  accordingly  made,  accepted,  and  delivered  to  him,  and  he 
gave  up  the  nate.    After  the  drafts  were  due  Bancroft  endorsed 
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them  to  the  plaintiffs,  who  gave  him  credit  in  account  for  the 
face  of  them.  The  Judge  who  tried  the  cause  directed  the  jury 
to  find  a  verdict  for  the  defendants.  The  counsel  for  the 
plaintiffs  excepted  to  his  decision,  and  the  cause  was  before  the 
court  upon  an  appeal  from  the  judgment  rendered  upon  the 
verdict, 

E.  Merrill  for  plaintiffs. 

The  payee  of  a  draft  who  receives  it  before  it  becomes  due, 
and  pays  full  value  for  it  to  the  drawer,  is  entitled  to  recover 
in  an  action  against  the  acceptor,  although  there  was  no  consi- 
deration for  the  draft  as  between  the  drawer  and  acceptor.  In 
this  case  Bancroft  paid  full  value  by  the  surrender  of  Freed- 
lander's  note,  and  the  plaintiffs,  as  the  endorsees  of  Bancroft, 
have  succeeded  to  all  his  rights.  If  he  would  have  been  entitled 
to  recover,  they  must  be.  He  cited,  Brown  v.  Mott,  7  John. 
861 ;  Grant  v.  EUicott,  7  Wend.  R.  227  ;  Commercial  Bank  v. 
Morton,  1  Hill  501 ;  ChUty  on  BiUs,  p.  80,  notes  (ed.  1849). 

H.  E.  Davies  for  defendants. 

The  surrender  by  Bancroft  of  Freedlander's  notcT  was  not  a 
parting  with  value,  in  the  sense  of  the  rule  which  in  cases  like 
the  present  makes  it  the  duty  of  the  plaintiff  to  prove  a  valuable 
consideration.  Although  the  note  was  surrendered,  the  bill  for 
which  it  was  given  remained,  nor  has  it  been  yet  extinguished, 
BO  that  the  drafts  in  the  hands  of  Bancroft  were  nothing  more 
than  collateral  security  for  its  payment.  The  decision  of  the 
court  of  errors  in  Strother  v.  McDonald  (6  Hill  93),  has  settled 
the  law  that  when  there  is  no  consideration  for  a  bill  or  note, 
as  between  the  immediate  parties,  a  precedent  debt  is  not  a 
valid  consideration  for  its  transfer,  even  when  the  debt  is  meant 
to  be  satisfied,  d  fortiori  not  when  the  transfer  can  only  operate 
as  a  collateral  security.  As  Bancroft,  not  being  a  holder  for 
value,  could  not  have  maintained  this  action,  the  plaintiffs,  to 
whom  he  transferred  the  drafts  when  over-due,  must  be  equally 
barred.  They  must  have  been  so,  even  had  they  paid  value  to 
Bancroft,  which  they  did  not. 
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By  the  Court.  Dubb,  J. — It  is  not  pretended  in  this  case 
that  there  was  any  fraud  in  pntting  the  drafts  in  suit  into  cir- 
calation.  On  the  contrary,  it  distinctly  appears  that  they  were 
applied  t^  the  very  use  for  which  they  were  intended  by  the 
parties.  They  were  drawn  and  accepted  for  the  sole  purpose 
of  taking  up  the  note  held  by  Bancroft ;  hence  the  question 
whether  they  were  received  by  him  in  satisfaction  of  his  original 
debt,  resulting  from  the  sale  of  goods,  or  merely  as  a  collateral 
security  for  its  payment,  is  not  at  all  necessary  to  be  decided. 
It  is  wholly  immaterial.  It  is  fully  settled  that,  where  there  is  no 
fraud,  the  holder  of  an  accommodation  note  or  draft,  which  was 
delivered  to  him  merely  as  a  security  for  an  antecedent  debt, 
has  the  same  title  to  maintain  an  action  for  its  recovery  against 
the  accommodation  drawer,  acceptor,  or  endorser,  as  if  he  had 
paid,  in  consideration  of  its  transfer,  its  full  amount  in  cash. 
It  is  not  necessary  that  he -should  have  parted  with  value  to 
render  the  transfer  valid.  It  is  sufficient  that  it  was  founded 
upon  a  good  consideration,  as  between  the  parties,  and  this  con- 
sideration is  proved  by  proving  the  existence  of  a  debt  that 
was  meant  to  be  secured. 

The  cases  of  the  Portland  Bank  v.  Buck  (5  Wend.  66)  and 
(rrandin  v.  Le  Roy  (2  Paige  609)  are  express,  and  we  think 
decisive  authorities  (a),  and  the  rule  which  they  follow  is  stated 
by  the  text  writers  as  the  established  law,  and  especially  by  those 
of  the  highest  authority,  Justices  Baylcy  and  Story.  The  case 
is  not  altered  by  the  fact  that  the  drafts,  when  taken  by  the 
plaintiffs,  were  over-due.  The  plaintiffs,  doubtless,  took  them 
subject  to  any  equities  between  Bancroft  and  the  defendants. 
But  no  such  equity  has  been  shown  to  exist.  For  aught  that 
appears,  there  could  have  been  no  defence  to  the  suit  had  it 
been  brought  in  the  name  of  Bancroft. 

The  learned  counsel  for  the  defendants,  we  think,  has  misap- 
prehended the  import  and  effect  of  the  decision  of  the  Court  of 
Errors  in  Strother  v.  McDonald.  That  case  has  no  reference  to 
accommodation  paper,  nor,  in  reference  to  any  negotiable  paper, 
does  it  establish  the  doctrine  for  which  the  learned  counsel  con- 


(a)  Vide  alBoiTaaT.  CUurk,  2  Sand.  S.  C.  B.  p.  105. 
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tended.  Our  own  views  as  to  its  proper  construction  have  been 
given  in  White  v.  Springfield  Bank  (3  Sand.  p.  222),  and  to  those 
we  adhere. 

The  judgment  at  special  term  is  reversed.     There  must  be  a 
new  trial,  with  costs  to  abide  the  event. 


The  Sun  Mutual  Ins.  Co.,  Appellants  v.  The  Mayor,  Alder- 
men, AND  Commonalty  of  the  City  of  New  York,  Harvey 
Hart,  and  Joseph  Jenkins,  Respondents. 

The  accumulated  profits  of  a  Mutual  Insurance  Company,  whioh  arc  retained  as  a 
fun<i  for  the  payment  of  losses,  are  a  capital  stock,  npon  which  the  company  is 
liable  to  taxation  as  a  monied  oor])oration. 
An  act  of  the  Legislature,  directing  a  sum  certain,  arising  from  the  proceeds  of  a 
local  tax,  otherwise  legally  imposed,  to  be  applied  to  the  payment  of  contin- 
gent expenses,  is  not  in  conflict  with  the  provisions  of  the  constitution. 
(Before  Oakley,  Ch.  J.,  Dueb  and  Paine,  J.  J.) 
May  10,1861. 

This  was  an  appeal  from  a  judgment  at  special  term  dismiss- 
ing the  complaint.  The  question  to  be  determined  arose 
entirely  upon  the  pleadings. 

The  complaint  set  forth  inter  alia  that  the  plaintiffs  (the 
appellants)  are  a  corporation,  incorporated  and  existing  under 
and  by  virtue  of  three  successive  acts  of  the  Legislature,  passed 
respectively  May  22, 1841  ;  April  6, 1842  ;  and  March  19, 1844 ; 
and  prayed  that  those  acts  might  be  taken  as  part  of  the 
complaint.  That  the  Company  transacts  and  has  always  trans- 
acted its  whole  business  with  a  fund  created  and  arising  out  of 
the  moneys  paid  or  agreed  to  be  paid  to  it  for  premiums  of 
Insurance  against  fire  and  marine  risks,  and  that  all  its  property, 
assets,  and  effects  consisted  of  moneys  invested  and  unin- 
vested, so  paid  or  agreed  to  be  paid  for  premiums,  of  interest 
upon  portions  of  such  moneys  as  were  temporarily  invested, 
and  of  articles  of  office  furniture  of  small  value.  That 
the  net  profits  of  the  Company,  that  is  the  surplus  annually 
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remaining  after  the  payment  of  losses  and  expenses,  have  always 
been  invested  in  the  manner  directed  by  the  several  acts  above 
mentioned,  and  certificates  annually  issued  therefor  to  the 
several  persons  or  parties  entitled,  and  averred  that  such  net 
profits  were  the  personal  property  of  the  persons  to  whom  such 
certificates  were  issued,  and  were  liable  to  taxation  in  their 
hands.  That  the  Company  had  not  and  never  had  any  capital 
stock,  and  that  all  the  property  it  held,  belonp^ed,  subject  to  the 
payment  of  losses  and  expenses,  to  those  who  had  effected  insur- 
Ance  with  the  Company  or  their  representatives  or  assigns. 

That  the  defendant  Jenkins,  a  constable  of  the  city,  had  lately 
demanded  from  the  Company  the  sum  of  $10,800.25,  with  inter- 
est, as  due  for  a  corporation  tax  for  the  year  1850,  and  that  in 
making  such  demand,  he  acted  under  color  of  an  authority  pur- 
porting to  be  derived  from  a  warrant  or  warrants,  issued 
by  the  defendant,  Hart,  as  Receiver  of  taxes  for  the  city. 
That  in  issuing  such  warrant  or  warrants,  the  said  Receiver 
acted  under  an  authority  purporting  to  be  conferred  upon  him 
by  a  warrant  in  due  form  under  the  hands  and  seals  of  five  of 
the  Supervisors  of  tlie  city,  including  the  Mayor  and  Recorder  ; 
that  this  last  mentioned  warrant  was  annexed  to  the  Assess- 
ment Roll  of  the  first  ward  of  the  city  for  1850,  and  in  sub- 
stance commanded  the  Receiver  to  collect,  from  each  of  the  per- 
sons or  parties  named  on  the  roll,  the  sums  of  money  set  opposite 
his,  her,  or  their  name  in  the  last  column  of  the  roll.  That 
the  name  of  the  plaintiffs  was  contained  in  the  roll  as  that  of 
a  taxable  person  or  persons,  and  that  on  the  last  column  of  the 
roll,  opposite  their  name,  was  set  down  the  sum  of  money,  the 
payment  of  which  had  lieen  demanded  from  the  company  in  the 
manner  above  stated. 

The  complaint  then  averred  that  the  only  authority  under 
which  the  Supervisors  claimed  the  power  of  raising  and  collect- 
ing a  tax  within  the  city  and  county  of  New  York,  was  derived 
from  an  act  of  the  Legislature,  passed  March  28,  IvSoO,  entitled 
"an  Act  to  enable  the  Supervisors  of  the  city  and  county  of 
New  York  to  raise  money  by  tax,''  and  that  this  act,  as  contra- 
vening several  provisions  in  the  constitution  of  the  state,  was 
null  and  void.;  that  admitting  the  constitutionality  of  the  act, 
the  Company  was  not  liable  to.  assessment  or  taxation,  and  that 
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all  the  proceedings  by  which  the  sum  demanded  had  been 
assessed  and  directed  to  be  levied  were  illegal  and  void,  and  it 
concluded  with  a  prayer,  in  the  usual  form,  for  a  perpetual 
injunction. 

The  answer  admitted  the  principal  facts  set  forth  in  the  com- 
plaint, but  insisted  upon  the  legality  of  the  tax  demanded  from 
the  Company,  and  of  the  proceedings  to  enforce  its  application, 
and  averred  that  the  accumulated  profits  of  the  Company  were 
a  capital  within  the  meaning  of  the  Revised  Statutes,  upon 
which  it  was  liable  to  be  taxed,  and  that  it  appeared  from  a 
statement  published  by  the  Company,  that  their  profits  amounted 
to  more  than  $950,000,  the  sum  upon  which,  as  a  capital,  the 
tax  demanded  had  been  assessed. 

The  questions  of  law  arising  upon  the  pleadings  were, 

First,  Whether  the  surplus  profits  of  the  Company,  which 
were  accumulated  and  invested  according  to  the  provisions  of 
the  Acts  constituting  its  charter,  were  a  capital  upon  which  it 
was  liable  to  be  taxed  as  a  monied  Corporation  ?    and 

Second,  Whether  the  Act  of  March  23, 1850,  was  repugnant 
to  any  provisions  in  the  Constitution  of  the  Stste  ?{a) 


(a)  The  Act  of  March  28,  1850,  is  as  follows: 

§  1.  The  Board  of  Supervisors  of  the  City  and  Coantj  of  New  York  is  herebj 
empowered,  as  soon  as  conveniently  may  be  after  the  passage  of  this  Act^  to  order 
and  cause  to  be  raised  by  tax  on  the  estates  real  and  personal  subject  to  taxation 
according  to  law  within  the  soid  City  and  County,  and  to  be  collected  according 
to  law,  a  sum  not  exceeding  one  million  six  hundred  and  six  thousand  six  hundred 
and  twenty-five  dollars,  to  be  applied  towards  defraying  the  various  contingent 
expenses  legally  chargeable  to  the  said  city  and  county,  and  such  expenses  as  the 
may-  r,  aldermen,  and  commonalty  of  the  city  of  New  York  may  in  any  manner 
sustain  or  be  put  to  by  law ;  such  portion  of  the  contingent  expenses  of  the  said 
city  and  county  of  New  York  as  relates  to  repaving,  repairing,  and  cleaning  streets 
in  that  part  of  the  city  lying  south  of  a  line  running  through  the  centre  of  Thirty- 
fourth  street,  shall  be  assessed  only  on  that  part  of  the  said  city  lying  south  of  the 
said  line;  and  also  a  further  sum  not  exceeding  four  hundred  and  ninety-two  thou- 
sand dollars,  by  tax  on  the  estates  real  and  personal  subject  to  taxation  according 
to  law  within  the  said  city  and  county,  and  to  be  collected  according  to  law,  to  be 
applied  towards  defraying  the  expenses  of  police  in  said  city  and  county ;  and  also 
a  further  sum  of  one  hundred  and  eighty-five  thousand  dollars^  by  tax  on  the 
estates  real  and  personal  subject  to  taxation  according  to  law  within  that  part  of 
the  city  and  county  of  New  York,  which  is  or  may  be  designated  by  the  eomnMm 
•onndl  of  the  eity  of  New  York,  by  resolution  or  ordinance^  as  the  lamp  district. 
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These  questions  were  now  very  fully  and  ably  argued  by  H. 
Ketchum  and  S.  Jones  for  Appellants,  and  H.  E.  Davies  for 
Respondents — ^who  insisted  that  upon  the  first  question  the  judg- 
ment of  the  Court  of  Appeals,  in  the  case  of  the  Mutual  Insur- 
ance Company  of  Buffalo,  and  the  Board  of  Supervisors  of  the 
County  of  Erie,  was  a  controlling  authority  (now  reported,  4 
Comst.).  He  also  cited  upon  the  same  question,  Deraismes 
V.  Mutual  Insurance  Company^  1  Comst.  371  ;  Howland  &  A$- 
pinwaU  v.  Myer,  3  Comst.  290  ;  and  the  Sun  Mviual  Insurance 
Company  v.  the  Mayor,  &c.,  8  Barb.  S.  C.  R.  450. 

The  provisions  in  the  Constitution,  which  the  counsel  for  the 
appellants  contended  were  violated  by  the  Act  of  March  23, 
1850,  are  §  16  Art.  3  and  §  13  Art.  7.  The  first  of  which 
declares  that,  "  no  private  or  local  bill  which  may  be  passed  by 
the  Legislature  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title" — and  the  second,  that,  "  Every 
law  which  imposes,  continues,  or  revives  a  tax,  shall  distinctly 
state  the  tax,  and  the  object  to  which  it  is  to  be  applied  ;  and  it 
shall  not  be  sufficient  to  refer  to  any  other  law  to  fix  such  tax 
or  object." 

By  the  Court.  Oakley,  Ch.  J. — It  is  not  to  be  denied 
that  there  is  much  force  in  the  arguments  that  have  been 
addressed  to  us  by  the  learned  counsel  for  the  appellants,  upon 
the  principal  question  in  the  cause,  viz.  the  liability  of  the 
Company  to  be  taxed,  under  the  Revised  Statutes,  as  a  mouied 
corporation,  deriving  an  income  or  profit  from  its  capital  (1  JR. 
S.  Part  1,  Chap.  13,  Tit.  iv.);  and  were  we  at  liberty  to  consider 
that  question  as  still  open,  we  should,  perhaps,  find  it  difficult 
to  escape  from  the  conclusion  that  was  pressed  upon  our  adop- 


to  be  coUected  according  to  law,  and  applied  towards  the  expense  of  lighting  such 
parts  of  the  city  last  mentioned ;  and  also  the  further  sum  of  two  hundred  and 
ninety-five  thousand  three  hundred  and  forty-four  dollars,  by  tax  on  the  estates 
real  and  personal  subject  to  taxation  according  to  law  within  the  said  city  and 
county,  to  lie  collected  according  to  law.  and  applied  towards  defraying  the  defi- 
ciency in  taxation  in  said  city  and  county  for  the  year  one  thousand  eight  hundred 
and  forty-nine. 
§  %  This  act  shall  take  efieet  immediately. 
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tion  ;  but  we  cannot  regard  the  question  as  now  open.  We 
are  unable  to  distinguish  this  case  from  that  which  the  Court 
of  Appeals  has  recently  decided.  The  difterence  between  tliem  is 
merely  circumstantial ;  in  principle,  there  is  none  whatever  ;  and 
the  judgment  of  tlie  court  of  ultimate  jurisdiction  must  there- 
fore control  our  own.  We  are  thus  constrained  to  say  that  the 
annual  profits  of  the  Company,  which  are  retained  and  invested 
as  a  fund  for  the  payment  of  its  debts,  and  yielding  an  income  to 
its  members,  are  a  capital,  within  the  meaning  of  the  Revised 
Statutes,  and  upon  which,  as  such,  the  disputed  tax  has  been 
legally  assessed. 

Nor  can  we  exempt  the  appellants  from  the  payment  of  this 
tax,  upon  the  ground  that  the  Act  of  the  Legislature  under  the 
authority  of  whicn  it  was  imposed,  is  unconstitutional  and 
void.  The  power  of  courts  of  justice  to  declare  the  nullity  of 
Legislative  Acts,  which  violate  the  provisions  either  of  the 
Constitution  of  the  United  States  or  of  the  State,  is  undoubted  ; 
but  the  power,  for  manifest  reasons,  is  to  be  exercised  in  all 
cases,  with  extreme  caution,  and  never,  where  a  serious  doubt 
exists  as  to  the  true  interpretation  of  the  provisions  that  are 
alleged  to  be  repugnant.  In  the  present  case,  we  think,  it  may  be 
seriously  doubted,  whether  the  clause  in  the  Constitution  upon 
which  the  appellants'  counsel  mainly  relied  (Cons.  §  13,  Art.  7), 
ought  not  to  be  construed  as  relating,  exclusively,  to  the  imposi- 
tion of  a  general  tax  for  State  purposes,  and  not,  at  all,  to  the 
imposition  of  a  local  tax  for  local  objects,  and  the  doubts  we  feel 
would  alone  preclude  our  positive  adoption  of  a  diflferent  con- 
struction. 

Were  we  satisfied,  however,  that  the  clause  in  question  must 
necessarily  be  construed  as  embracing  every  law  by  which  a  tax, 
local  or  general,  is  imposed,  or  an  authority  to  impose  such  a  tax, 
is  given,  we  should  still  be  unable  to  say  that  the  intent  of  the  pro- 
vision is  violated  by  the  act  of  1850,  under  which  our  Board  of 
Supervisors  has  acted.  Had  the  act  failed  to  state  the  amount  of 
the  tax  that  the  Supervisors  are  empowered  to  raise,  or  to  direct 
the  application  of  the  money  when  raised,  it  would  have  been  liable 
to  the  objections  that  have  been  urged  ;  but  it  is  not  thus  defec- 
tive, and  neither  of  these  sins  of  omission  can  be  justly  imputed. 
That  the  tax  itself  (that  is,  the  amount  to  be  raised,  and  the 
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property  upon  which  it  is  to  be  levied)  is  distinctly  stated,  is 
not  denied,  and  we  think  that  the  object  to  which  it  is  to  be 
applied,  is  stated  as  distinctly  as,  from,  the  nature  of  the  object, 
eould  be  justly  required,  or,  perhaps,  was  practicable.  It  is 
true,  that  a  very  large  proportion  of  the  whole  amount  of  the 
tax  is  directed  to  be  applied  towards  defraying  the  contingent 
expenses  of  the  city,  without  any  distribution  ot  those  expenses, 
under  different  heads  or  branches  of  expenditure,  and  the  appro- 
priation to  each  of  a  definite  sum.  But  if  the  expenses  thus 
provided  for  were,  as  we  are  bound  to  suppose,  in  reality  con- 
tingent, that  is  casual,  uncertain,  and  fluctuating,  such  a  divi- 
sion and  special  appropriation  were  impracticable.  Expenses 
are  contingent,  because  it  is  not  and  cannot  be  known,  under 
what  head  of  expenditure  they  will  fall,  nor  consequently  what 
sum  must  be  appropriated,  under  each  head,  in  order  to  meet 
them.  It  is  only  their  total  amount  that  can  be  anticipated  by  an 
estimate  approaching  to  certainty,  and  hence  it  is  only  by  the 
appropriation  of  a  sunx,  in  gross,  that  the  requisite  provision  for 
their  payment  can  be  made. 

The  Constitution  of  the  United  States  contains  a  clause  which 
bears  a  very  exact  analogy  to  that  we  are  considering.  It  is 
that  which  declares  that  '*  no  money  shall  be  drawn  from  the 
treasury  but  in  consequence  of  appropriations  made  by  law  " 
{Canst,  U,  S.,  Art.  1,  Sec.  9,  No.  (3).  The  appropriation  of 
money  to  a  particular  purpose  means  exactly  the  same,  as  the 
designation  of  the  object  to  which  the  money  is  to  be  applied. 
The  difference  is  only  in  the  form  of  expression.  We  believe 
that  every  Act  of  Congress,  jn-oviding  for  the  annual  expenses 
of  an  executive  department  of  the  government,  appropriates  a 
sum,  in  gross,  as  a  provision  for  miscellaneous  or  contingent 
expenses,  but,  we  apprehend,  it  has  never  been  thought  that  upon 
this  ground  the  validity  of  such  a  law,  or  appropriation,  was 
liable  to  be  questioned. 

The  objection  to  the  validity  of  the  Act  of  1850,  founded  upon 
§  16  in  Art.  3  of  the  Constitution,  is  still  more  untenable  than 
that  we  have  considered.  The  raising  of  a  tax,  and  its  collec- 
tion and  application,  may,  most  reasonably,  be  considered  as  one 
subject,  and  this  subject  is  therefore  sufiBciently  expressed  in  the 
title  of  the  act.     This  is  emphatically  true,  if  the  clause  in  the 
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Constitution  which  relates  to  the  imposition  of  a  tax,  is  appli- 
cable to  a  local '  act,  since  upon  this  supposition  the  law,  which 
imposes  the  tax,  must  embrace  its  application. 

It  is  not  a  light  thing  to  set  aside  an  Act  of  the  Legislature, 
even  when  the  objections  to  its  validity  are  grave  and  weighty, 
but  when  they  touch  not  the  substance  of  the  law,  or  of  the 
authority  of  the  Legislature  to  pass  it,  but  are  merely  criticisms 
upon  its  form  or  phraseology,  the  exercise  of  such  a  power  by 
the  judiciary  of  the  state  would  be  prolific  of  evil,  and  would 
soon  be  universally  condemned.  We  think  the  condemnation 
would  be  just,  and  are  not  at  all  disposed  to  incur  it. 

The  judgment  at  special  term  is  affirmed  with  costs. 


Gabriel  Furman,  Executor,  &c.,  tind  others  v.  The  Matob, 
Aldermen,  and  Commonalty  of  the  City  of  New  York. 

By  the  common  law  the  King  is  seized  in  fee  of  all  the  lands  under  the  navigable 
waters  of  his  realm,  and  is  entitled  to  grant  and  convey  them.  He  has  the  right 
of  soil  in  all  rivers  which  have  the  flux  and  reflux  of  the  sea. 

This  right  is  entirely  distinct  from  and  subject  to  the  right  of  the  public  to  pass 
A  over  the  waters  with  ships ;  and  tlie  jut  privatum  does  not  prejudice  the  ju9 

publicum  wherewith  public  rivers  or  arms  of  the  sea  are  affected  for  public  use. 

It  follows,  from  the  nature  of  the  property  of  the  crown  in  the  soil  under  water, 
that  the  riparian  owners  are  not  entitled,  as  a  matter  of  righti  to  the  soil  under 
water  in  front  of  their  upland.  There  cannot  be  two  owners  to  the  same  pieoe 
of  land. 

The  charter  of  the  City  of  New  York  gives  to  tlie  Corporation  the  fee  of  the  land, 
under  water,  within  certain  limits  to  the  extent  of  400  feet  beyond  low  water 
mark. 

An  Act  of  the  Legislature,  passed  April  S,  1*798,  authorized  the  corporation  to  lay 
out»  according  to  such  plan  as  they  might  agree  upon,  regular  streets  and 
wharves  of  the  width  of  seventy  feet  in  front  of  those  parts  of  the  city  which 
adjoined  the  East  and  Hudson  rivers,  and  of  such  extent  along  those  riven 
respectively,  as  they  might  think  proper;  and  provided  "that  such  streets  or 
wharves  should  be  built  and  completed  according  to  the  said  plan,  by  and  at 
the  expense  of  the  proprietors  of  land  alining,  and  nearett,  and  opponte  to  tha 
said  streets  or  wharves,  in  proportion  to  the  breadth  of  their  several  lots,  by  cer- 
tain days  to  be  fixed  for  that  purpose  by  the  Mayor,  Ac ;  and  that  the  respect- 
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bre  proprietors  of  such  of  the  said  lots  m  might  not  be  sdjoiDing  to  the  said 
streets  or  wharves,  shoald  also  fill  up  and  leyel,  at  their  own  expense,  according 
to  such  plan  and  by  the  said  days  respeetiTely,  the  spaces  lying  between  their 
said  several  Iota  and  the  said  streets  and  whanrea,  and  should,  upon  so  filling 
up  and  levelling  the  same,  be  respectively  entitled  to  become  the  oitnert  of  the  taid 
intermediette  epacee  of  ground  in/w  eirnpU. 

Meld,  that  the  proprietors  referred  to  are  the  grantees  of  the  corporation,  qt 
their  assigna^  who  had  received  grants  to  the  full  extent  of  the  400  fee^  owned 
by  the  corporation,  and  that  the  intermediate  spaces  were  the  spaces  which  in 
consequence  of  the  irregularity  of  the  shore  sometimes  intervened  between  the 
extremity  of  the  corporation  grants  and  the  regular  street  in  firopt  of  the  river 
which  the  Act  authorized  to  be  built  These  intervening  spaces  belonged  to  tha 
States  and  were  granted  by  the  State  to  the  adjoining  proprietors  on  the  oondi* 
tions  expressed  in  the  Act 

The  Act  of  the  LegiBlature  referred  to  was  passed  on  the  petition  of  the  Corpora- 
tion, and  contained  a  preamble  referring  to,  and,  in  part,  reciting  the  petition. 

Eeld^  that  the  terms  of  the  Act  being  doubtful,  both  the  petition  and  the  preambla 
could  be  resorted  to,  to  ascertain  the  intention  of  the  Legislature. 

(Before  Ddeb,  Masoh,  and  Oaxpbbli^  JJ.) 
(Dec  9,  10,  11,  1850.    May  81,  1851.) 


This  was  a  bill  in  equity,  filed  by  the  acting  Executor  and 
Trustee,  under  the  will  of  Gabriel  Furman  deceased,  and  also 
by  the  heirs  at  law  of  said  Furman,  to  restrain  the  Mayor, 
Aldermen,  and  Commonalty  of  New  York  from  making  or 
delivering  to  any  person  or  persons  a  grant  of  the  land  under 
water  in  the  East  River,  bounded  easterly  by  Corlaers  street,  and 
southerly  by  South  street,  and  situated  immediately  in  front  of 
the  land  granted  to  the  said  Gabriel  Furman,  as  hereinafter 
stated. 

The  facts,  so  far  as  they  are  necessary  to  enable  the  reader 
to  understand  the  questions  decided,  are  briefly  these  : 

Gabriel  Furman,  in  the  year  1785,  purchased  from  one  John 
Quackenbos  a  piece  of  land,  known  on  a  map  of  the  estate  of 
John  Delancey  by  the  lot  No.  20,  situate  at  Corlaers  Hook,  and 
bounded  southerly  and  easterly  on  the  East  River  at  high  water 
mark.  Quackenbos  had  acquired  title  to  the  lot  by  a  convey- 
ance executed  to  him  in  1784  by  the  Commissioners  of  For- 
feitures, appointed  in  pursuance  of  an  act  of  the  Legislature  of 
the  State,  for  the  speedy  sale  of  confiscated  and  forfeited  estates 
within  the  State. 

The  Montgomery  Charter  of  the  city  of  New  York,  dated  in 
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1780,  gave  to  the  Corporation  all  the  lands  on  the  island 
between  high  and  low  water  mark,  and  also  all  the  lands  under 
water  extending  from  the  north  side  of  Corlaers  Hook  to  White 
Hall,  four  hundred  feet  into  the  East  River  beyond  low  water 
mark^  with  power  to  make  wharves  and  build  piers  thereon  ; 
but  with  a  proviso,  that  of  the  wharves  to  be  run  out  there 
should  be  left  towards  the  East  River  forty  feet  broad,  as  well, 
for  the  greater  convenience  of  trade,  as  at  any  time  thereafter 
for  the  Government  to  plant  batteries  thereon,  in  case  of 
necessity. 

On  the  24th  of  July,  1804,  the  Corporation  executed  to  Mr. 
Purman  a  grant  of  land  under  water  in  front  of  his  lot  No.  20, 
extending  from  high  water  mark  one  hundred  and  thirty  feet 
into  the  East  River,  to  a  certain  new  street  intended  to  be 
formed,  and  to  be  called,  Corlaers  street,  and  a  certain  other 
street  made  and  intended  to  be  continued  into  the  said  river, 
called  Front  street. 

The  grantee  was  bound  by  covenant  in  the  grant  to  make 
this  new  street,  called  Front  street,  in  front  of  his  premises,  and 
also  an  intermediate  street,  called  Water  street,  whenever  he 
should  be  required  so  to  do  by  the  Corporation  ;  and  he  was  also 
entitled  to  all  the  wharfage  and  cranage  accruing  from  those 
parts  of  Front  and  Corlaers  streets,  which  were  opposite  to  the 
premises  thereby  granted. 

The  Corporation  had  not  required  these  streets  to  be  filled 
up  and  made  at  the  time  of  the  passage  of  the  resolutions  next 
hereinafter  mentioned. 

On  the  20th  of  October,  1845,  the  Corporation  passed  certain 
resolutions  as  follows : 

Resolved^  That  the  Comptroller,  with  the  assent  of  the  Com- 
missioners of  the  Sinking  Fund,  offer  to  the  legal  representa- 
tive of  G.  Furman,  a  grant  of  the  land  under  water  in  the  East 
River,  bounded  easterly  by  Corlaers  street  and  southerly  by 
South  street,  and  situated  immediately  in  front  of  the  land 
granted  to  said  Furman  under  date  of  the  20th  July,  1804,  at  a 
valuation  to  be  determined  in  accordance  with  the  provisions  of 
an  ordinance  passed  by  the  Common  Council,  and  approved  by 
the  Mayor,  February  22d,  1844,  the  said  grant  to  contain  the 
usual  covenants.    And  in  case  the  legal  representatives  of  said 
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Furinan  shall  refuse  or  neglect  to  accept  of  such  grant  as  afore- 
said, within  fifteen  days  after  they  shall  have  received  the  ofiFer, 
the  Comptroller  is  authorized  and  directed  to  make  such  grant 
upon  the  same  terms  to  such  other  person  or  persons  as  shall 
be  willing  to  take  the  same. 

Besolved,  That  after  the  grant  of  said  land  under  water  shall 
have  been  made,  the  Comptroller,  in  the  name  of  the  Mayor, 
Aldermen,  and  Commonalty  of  the  City  of  New  York,  give 
notice  to  the  proprietors  or  their  legal  representatives,  of  the 
several  grants  of  land  under  water  in  the  East  river  fronting 
on  South  street,  between  Walnut  street  and  Cprlaers  street, 
to  build  in  front  of  their  several  grants  between  the  easterly 
pier  of  Walnut  street  and  the  easterly  side  of  Corlaers  street,. 
a  suflficient  and  firm  wharf  or  street,  of  the  width  of  seventy 
feet,  called  South  street,  and  that  he  also  give  notice  as  afore- 
said to  the  proprietors  or  their  legal  representatives,  of  the 
grants  of  land  under  water  in  the  East  river,  fronting  on  Cor- 
laers street,  between  South  and  Water  streets,  to  build  in  front 
of  their  said  grants  a  sufficient  and  firm  wharf  or  street,  of  the 
width  of  fifty  feet,  called  Corlaers  street.  The  said  notice 
shall  require  the  proprietors  of  the  said  grants  respectively,  or 
their  legal  representatives,  to  build,  erect,  and  finish  the  said 
streets  or  wharves,  at  their  own  proper  costs  and  charges, 
within  three  months  from  the  service  of  the  said  notices.  And 
the  said  notices  shall  also  require  the  said  proprietors  respect- 
ively, or  their  legal  Tepresentatives,  to  till  in  with  good  and 
wholesome  earth,  or  other  solid  material,  within  the  lines  of 
their  respective  grants,  the  space  lying  between  the  said  streets 
or  wharves  so  to  be  built,  and  the  replanned  or  regulated  lots 
along  the  shore  of  the  East  river  aforesaid,  within  twelve 
months  from  the  service  of  the  same. 

The  plaintiffs  insisted  that  at  the  time  of  granting  the  char- 
ter the  King  had  no  right  or  title  to  the  land  under  water  la 
front  of  the  grant  to  Furman  before  mentioned,  except  in  trust 
for  the  public,  and  that  he  could  not  make  any  valid  grant  of 
the  said  lands  in  derogation  of  the  rights  of  the  riparian  owners 
of  the  adjacent  lands  on  the  shores  of  the  East  River. 

But  that  admitting  the  King  to  have  had  a  title  to  such  lands, 
in  fee  simple,  and  that  the  corporation  by  the  Montgomery 
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charter  became  vested  with  all  the  title  of  the  King,  yet  that 
Buch  title  to  the  land  became  divested,  by  virtue  and  force  of 
an  Act  of  the  Legislature,  entitled  an  Act  concerning  Streets, 
Wharfs,  and  Piers,  and  the  Almshouse  and  Bridewell  in  the 
City  of  New  York,  passed  April  3, 1798,  which  was  afterwards 
incorporated  into  the  Act  to  reduce  several  laws  relating 
particularly  to  the  City  of  New  York,  into  one  act,  passed 
April  9, 1803  (the  most  important  sections  of  which  original 
act  form  the  220th,  221st  and  222d  sections  of  that  act.  2  Rev. 
Laws,  p.  432). 

The  act  of  1798  above  referred  to,  was  passed  upon  the 
petition  of  the  Corporation,  and  the  petition  and  the  preamble 
to  that  act  are  so  important  in  ascertaining  the  true  meaning 
of  the  act,  that  they  are  inserted  at  length,  together  with  those 
sections  of  the  act  which  bear  upon  the  present  case.     . 

The  Petition  of  the  Mayor,  Aldermen,  and  Commonalty  of 
the  City  of  New  York,  in  Common  Council  convened. 

Respectfully  showeth,  that  as  well  for  the  ornament  and 
improvement  of  the  city,  as  for  the  encouragement  of  the  trade 
and  commerce  of  the  state,  and  the  safety  of  the  shipping  at 
the  wharves  of  this  city,  your  petitioners  have  lately  directed 
a  femuinent  street  of  seventy  feet  wide  to  be  laid  out  and  com- 
pleted at  and  on  the  extremity  of  their  grants  already  made 
and  hereafter  to  be  made  to  individuals,  on  the  East  river, 
called  Sotdh  street^  and  on  the  North  or  Hudson's  river,  called 
West  street^  south  and  west  of  which  streets  no  buildings  of  any 
description  are  to  be  permitted  to  be  erected,  so  that  vessels 
lying  at  the  wharves  may  be  secured  from  fires. 

That  by  reason  of  the  curving  and  otherwise  irregular  state 
of  the  shore  at  low  water  mark  in  the  East  and  North  rivers, 
at  the  time  of  the  making  of  the  grants  by  the  predecessors  of 
your  petitioners,  a  general  map  of  which,  if  ever  made,  cannot 
now  be  found,  the  grants  heretofore  made  are  deemed  to  extend 
to  unequal  distances  into  both  rivers,  which  occasions  diffi- 
culties in  making  the  permanent  streets  aforesaid  regular ;  and 
that  in  many  instances,  although  your  petitioners  are  willing 
gratuitously  to  give  the  soil  under  the  water,  on  which  those 
streets  of  seventy  feet  wide  are  to  be  made,  yet  doubts  ai^ 
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entertained  whether  your  petitioners  can  compel  any  of  the 
proprietors  of  the  lots  fronting  thereon,  and  who  may  be  unwill- 
ing, to  make  those  streets  for  public  use,  in  any  given  reason- 
able time  to  be  appointed  by  the  Common  Council. 

And  your  petitioners  further  show,  that  part  of  their  plan 
aforesaid  was  to^  extend  piers  at  right  angles  from  the  said 
permanent  streets  into  the  rivers,  at  proper  distances  from  each 
other,  to  be  determined  by  the  Corporation,  with  suitable 
bridges  for  the  accommodation  of  sea  vessels,  and  so  constructed 
as  to  admit  the  currents  at  both  ebb  and  flood,  in  both  rivers, 
to  wash  away  all  dirt  and  filth  from  the  wharves,  and  thereby 
render  the  health  of  the  inhabitants  of  the  city  more  safe  and 
secure  ;  but  doubts  have  also  arisen  whether  your  petitioners 
can  compel  the  individual  proprietors  of  the  wharves  to  sink 
and  lay  out  those  piers  ;  or  if  they  shall  refuse,  whether  your 
petitioners  will  be  authorized  to  sink  and  build  those  piers  at 
the  expense  of  tlie  city,  and  receive  the  wharfage,  without 
incurring  a  breach  of  the  conditions  and  covenants  contained 
in  their  grants  to  individuals.  And  forasmuch  as  some  ade- 
quate remedy  is  essentially  necessary  in  the  premises,  as  well  to 
secure  the  health  of  the  citizens  as  to  effect  ornament  and  regu- 
larity in  the  fronts  of  the  city,  and  convenience  and  safety  to 
the  trade  and  commerce  thereof, 

Your  petitioners  pray  that  the.  honorable  the  Legislature  will 
confer  such  power  and  authority  to  your  petitioners  as  shall  be 
proper  to  remove  the  difficulties  and  doubts  above  stated,  or  to 
make  such  other  provision  in  the  premises  as  to  the  Legislature 
shall  seem  meet. 

AN   ACT 

Concerning  certain  Streets,  Wharfs,  and  Piers,  and  the  Alms-house 
and  Bridewell  in  the  City  of  Jfew  York. 

Passed  April  8d,  1798. 

Whereas  it  would  conduce  to  the  improvement  and  health 
of  the  said  city,  as  well  ^  to  the  safety  of  such  ships  or  vessels 
as  may  be  employed  in  the  trade  and  commerce  thereof,  that 
regular  streets  or  wharfs  of  the  width  of  seventy  feet,  should  be 
laid  out  and  completed  in  front  of  those  parts  of  the  said  city, 
which  adjoin  to  tlie  East  river  or  Sound,  or  to  the  North  or 
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Hudson's  riyer,  and  that  piers  should  be  extended  from  the  said 
streets,  into  the  said  rivers  respectively,  at  convenient  distances 
from  each  other,  with  suitable  bridges,  for  the  accommodation  of 
sea  vessels,  and  upon  such  a  construction  as  to  admit  the  cur- 
rent of  the  said  rivers  at  both  ebb  and  flood,  to  wash  away  all 
dirt  and  impurities.  And  whereas  the  said  mayor,  aldermen, 
and  commonalty,  by  petition  to  the  legislature,  under  their  com- 
mon seal,  have  represented,  that  they  arc  disposed  to  make 
the  said  improvements,  but  that  from  the  curving  and  irregu- 
larities of  the  shores  of  the  said  rivers  in  their  original  state, 
from  the  grants  made  by  their  predecessors,  being  deemed  to 
extend  to  unequal  distances,  into  the  said  rivers,  and  from  other 
causes,  difficulties  have  arisen  as  to  the  execution  of  a  proper 
plan,  and  doubts  have  been  entertained  whether  they  could 
compel  the  proprietors  of  lots  fronting  on  the  said  rivers,  to 
.make  those  streets  within  a  reasonable  period,  or  to  sink  and 
build  those  piers  ;  and  whether  the  said  petitioners  could  with- 
out a  breach  of  the  conditions  and  covenants  contained  in  their 
grants  to  individuals,  upon  the  refusal  or  neglect  of  such  pro- 
prietors, sink,  build,  and  make  those  piers,  streets,  and  wharfs  at 
their  own  expense,  and  receive  wharfage  as  a  compensation  for 
the  same,  which  doubts  and  difficulties  can  only  be  removed  by 
the  aid  of  the  legislature.  And  whereas  defects  have  been 
discovered  in  the  provisions,  for  assessing  and  raising  money 
in  the  said  city,  under  the  act  entitled  "  An  act  for  regulating 
the  buildings,  streets,  wharfs,  and  slips  in  the  city  of  New  York  :" 
Therefore, 

Be  it  enacted  by  the  People  of  the  State  of  JSTew  York,  repre- 
rented  in  Senate  and  Assembly y  That  it  shall  and  may  be  lawful  for 
the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York 
to  lay  out,  according  to  such  plan  as  they  shall  or  may  agree 
upon  or  determine,  such  streets  or  wharfs,  as  hereinbefore  are 
mentioned,  in  front  of  those  parts  of  the  said  city  which  adjoin 
to  the  said  rivers,  and  of  such  extent  along  those  rivers  respec- 
tively, as  they  may  think  proper  ;  and  that  as  the  buildings  of 
the  said  city  shall  be  further  extended  along  the  said  rivers,  it 
shall  and  may  be  lawful  for  the  said  mayor,  aldermen,  and  com- 
monalty, from  time  to  time,  to  lengthen  and  extend  the  said 
streets  or  wharfs^ 
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^nd  be  it  further  enacted^  That  the  said  streets  or  wharfs  shall 
be  made  and  completed,  according  to  the  said  plan,  by  and  at 
the  expense  of  the  proprietors  of  land  adjoining,  or  nearest  and 
opposite  to  the  said  streets  or  wharfs,  in  proportion  to  the 
breadth  of  their  several  lots,  by  certain  days,  to  be  for  that 
purpose  appointed  by  the  said  mayor,  aldermen,  and  commonalty, 
and  that  the  respective  proprietors  of  such  of  the  said  lots,  as 
may  not  be  adjoining  to  the  said  streets  or  wharfs,  shall  also 
fill  up  and  level  at  their  own  expense,  according  to  such  plan, 
and  by  the  said  days  respectively,  the  spaces  lying  between 
their  said  several  lots,  and  the  said  streets  and  wharfs,  and 
shall,  upon  so  filling  up  and  levelling  the  same,  be  respectively 
entitled  to,  and  become  the  owners  of  the  said  intermediate 
spaces  of  ground,  in  fee  simple. 

And  be  it  further  enacted,  That  if  any  of  the  said  proprietors 
shall  neglect  or  refuse  to  fill  up  and  level  such  intermediate 
spaces  of  ground,  by  the  said  days,  to  be  so  as  aforesaid  ap- 
pointed, it  shall  and  may  be  lawful  for  the  said  mayor,  alder* 
men,  and  commonalty,  to  cause  the  same  to  be  done  for,  and  on 
behalf  of  the  said  proprietors,  and  to  charge  them  with  the 
expense ;  and  if  the  said  proprietors  respectively  shall  not  repay 
the  said  expense,  with  lawful  interest  from  the  times  of  the 
expenditure,  within  one  year  and  six  months  after  demand  for 
that  purpose,  made  by  the  said  mayor,  aldermen,  and  commo- 
nalty, or  any  person  on  their  behalf,  it  shall  and  may  be  lawful 
for  the  said  mayor,  aldermen,  and  commonalty,  to  levy  the  same, 
together  with  the  interest  thereof,  and  all  reasonable  costs  and 
expenses  attending  such  proceeding,  by  distress  and  sale  of  the 
goods  and  chattels  of  such  proprietors,  or  the  occupants  of 
the  said  lots  respectively,  or  to  recover  the  same  from  the  said 
proprietors  respectively,  by  action  of  debt  in  the  Supreme 
Court  of  this  State,  wherein  it  shall  be  sufficient  to  allege  gene- 
rally, that  the  defendants  respectively,  are  indebted  to  the  said 
mayor,  aldermen,  and  commonalty,  in  a  certain  sum,  for  money 
expended  on  their  account,  by  virtue  of  this  act,  and  in  such 
action  any  less  sum  than  the  one  declared  for,  may  be  recovered, 
and  full  costs  shall  be  taxed  for  the  plaintiffs,  if  judgment  shall 
be  given  in  their  favor. 
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H.  J\ricM  and  George  Wood,  for  the  complainants,  made  and 
argued  the  following  points : — 

r 

I.  The  complainants,  as  heirs  at  law  of  Gabriel  Furman, 
deceased,  are  the  proprietors  of  a  lot  at  Gorlaers  Hook,  on  the 
East  River,  nearest  and  opposite  to  portions  of  South  and  Gor- 
laers streets,  as  directed  to  be  lengthened  and  extended  by  the 
defendants,  by  virtue  of  their  resolutions  passed  October  25th, 
1845,  and  in  the  Bill  set  forth. 

As  such  proprietors,  the  said  complainants,  under  the  provi- 
sions of  the  Act  of  April  Sd,  1798,  entitled  "  An  Act  concerning 
certain  streets  and  wharves,  Ac,  in  New  York,"  and  of  the 
eeveral  Acts  amendatory  of  the  same,  are  compelled  to  complete 
such  streets  in  proportion  to  the  breadth  of  their  said  lot,  and 
to  fill  in  the  space  lying  between  the  same  and  such  streets,  by 
certain  days  to  be  appointed  by  the  defendants ;  upon  doing 
which,  said  space  so  to  be  filled  in  will  belong  to  the  said  com- 
plainants in  fee  simple.  Laws  of  1798,  chap.  80 ;  1813,  vol.  2, 
page  481  ;  1820,  page  131.   - 

II.  The  provisions  of  the  said  Act  of  1798  (and  which  were 
re-enacted  in  the  revisions  of  1807  and  1813)  were  deemed 
necessary,  the  better  to  enable  the  defendants  to  carry  out  their 
plan  of  improving  the  Gity  of  New  York.  They  imposed  one- 
rous duties  upon  the  proprietors  of  lots  on  the  shore,  which  could 
only  be  compensated  by  giving  to  them  in  fee  simple  the  land 
which  they  were  ordered  to  fill  in. 

III.  The  said  Act  of  1798  was  passed  on  the  express  appli- 
cation of  the  defendants,  and  even  if  such  were  not  the  case,  the 
fact  of  its  passage  authorizes  the  presumption  that  its  provisions 
were  required  for  the  better  regulation  of  the  city.  The  sub- 
ject-matter of  the  grant  being  entirely  within  the  power  of  the 
Legislature,  as  a  matter  of  kgislation  merely^  all  former  provi- 
sions on  the  subject,  whether  in  the  charter  or  in  prior  legisla- 
tive acta,  were  suspended  by  this  last  expression  of  the  sovereign 
will,  and  all  the  powers  of  the  Gorporation  in  regard  to  the 
lengthening  and  extending  streets,  must  be  found  in  this  or  in 
Bubsequent  Acts  of  the  Legislature.  Mayor,  &c.,  of  New  York 
V.  Ordrenau,  12  Johns.  E.  p.  123. 

IV.  The  defendants  have  uniformly  acted  under  these  laws 
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in  the  lengthening  and  extending  streets  along  the  East  river  ; 
and  in  availing  themselves  of  their  beneficial  provisions,  they 
are  not  at  liberty  to  say  that  the  provisions  of  the  same  Acts  in 
favor  of  the  riparian  proprietors  are  of  no  avail.  On  the  con- 
trary the  power  itself  can  only  be  exercised  upon  condition  of 
compensation  to  such  riparian  owners — that  is  to  say,  by  giving 
them  in  fee  simple  the  land  they  are  required  to  fill  in. 

V.  The  said  act  of  1798,  is  in  no  respect  a  violation  of  any 
of  the  chartered  rights  or  property  of  the  defendants,  because — 

1.  Said  Act  is  of  no  efiect  until  acted  upon  by  the  defendants, 
who  are  only  subjected  to  its  provisions  if  they  desire  to  avail 
themselves  of  the  power  conferred  upon  them  in  relation  to  the 
lengthening  and  extending  of  streets. 

2.  Said  Act  was  passed  on  the  application  of  the  defendants, 
and  with  their  assent,  as  is  in  substance  recited  in  the  preamble 
of  the  Act,  and  is  impliedly  admitted  in  the  answer  of  the 
defendants. 

VI.  The  provisions  of  the  Montgomery  Charter,  granting  to 
the  defendants  the  title  in  fee  to  the  land  under  water  adjoining 
the  shore  of  the  East  river,  along  the  entire  front  of  the  city  as 
it  then  existed,  ought  not  to  be  construed  so  as  to  exclude  the 
riparian  owner  from  all  the  rights  and  immunities  which  he  then 
was  entitled  to  ;  that  is  to  say,  the  right  of  ingress  and  egress 
to  and  from  his  land  upon  the  water  which  bounded  the  same, 
and  to  the  free  and  unobstructed  use  of  his  water  front. 

1.  The  king  as  owner  of  the  soil  under  the  water  had  no 
power  to  make  a  grant  vrhich  would  operate  as  an  invasion  of 
the  rights  of  private  property,  and  all  grants  made  by  him  are 
to  be  construed  most  strongly  against  the  grantee,  and  in  such 
manner  as  not  to  efiect  injury  to  a  private  individual.  Hak  de 
Jure  Maris,  p.  11 ;  Hak  de  Port.  Maris;  p.  84  ;  Blundell  v.  Cai- 
terallj  5  Bar.  &  Aid.  328 ;  Mty.  Gen.  v.  Parmeter,  10  Price, 
878  ;  Same  case  in  House  of  Lords,  10  Price,  412  ;  Martin  v. 
WaddeU,  16  Peters,  369 ;  AngeU  on  Tide  Waters  (2d  edit.)  p. 
20,  et  seq.,  171. 

2.  The  recitals  in  the  Montgomery  Charter  show  that  the 
rights  and  immunities  therein  conferred  upon  the  defendants, 
were  given  and  granted ^br  pMic  purposes,  for  the  advancement 
and  welfare  of  the  city,  and  to  give  encouragement  to  its  com- 
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merce.  The  nature  of  the  ownership  in  the  lands  under  water 
as  now  claimed  by  the  defendants,  is  not  only  inconsistent  with 
Buch  benign  purposes,  but  destructive  of  them,  by  putting  it  in 
the  power  of  the  grantees  of  the  Corporation  to  obstruct  the 
rights  of  the  public  and  the  riparian  owner,  by  the  private 
enjoyment  of  the  land  when  filled  in. 

3.  The  defendants  have  until  very  recently  uniformly  given 
to  the  riparian  owner  the  grant  of  the  land  under  water  in  front 
of  his  lot,  on  the  shore,  at  a  moderate  quit-rent,  and  in  doing  so 
have  virtually  admitted  their  want  of  power  to  make  such  grant 
to  another  person,  and  have  thereby  prevented  the  question  of 
the  validity  of  the  Montgomery  Charter  in  this  respect  from 
being  raised. 

VII.  The  conceded  fact,  that  the  complainant's  ancestor, 
Gabriel  Furman,  received  from  the  defendant  a  grftnt  of  land 
under  water  adjoining  the  lot  on  the  shore,  is  not  an  admission 
of  the  defendant's  title  to  any  other  lands  under  water  beyond 
said  grant,  nor  can  the  same  be  urged  as  an  estoppel  in  this  suit, 
to  prevent  the  complainants  from  denying  the  defendant's  right 
to  make  a  grant  of  land  under  water  to  a  stranger.  Dezell  v. 
OdeU,  3  Hill,  216. 

VIII.  In  and  by  the  said  grant  of  land  so.  made  by  the 
defendants  to  Furman,  it  is  covenanted  that  the  said  Furman 
shall,  when  required  to  do  so  by  the  defendants,  make  and  keep 
up  at  his  own  expense  the  wharves  and  streets  on  the  exterior 
line  of  the  said  grant,  and  that  he  shall  be  entitled  to  the  wharf- 
age accruing  from  the  same  without  any  Molestation  or  hin- 
drance from  the  defendants.  The  defendants,  by  reason  of  this 
covenant,  are  debarred  from  making  a  grant,  beyond  the  one 
given  to  Furman,  to  another  individual  for  their  own  private 
gain. 

IX.  The  said  covenant  by  which  Gabriel  Furman  and  his 
representatives  were  entitled  to  receive  all  wharfage,  Ac,  accru- 
ing from  the  wharves  and  streets  on  the  several  fronts  of  the 
premises  granted  to  him,  was  property  of  which  neither  he  nor 
they  could  be  divested  for  public  purposes,  except  upon  receiving 
an  adequate  compensation  for  its  destruction. 

X.  The  proceedings  of  the  corporation  of  New  York,  in 
regard  to  the  making  of  streets  and  wharves  under  the  several 
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Acts  of  the  Legislature  hereinbefore  referred  to,  are  taken  by 
them  as  a  municipal  and  public  body,  and  in  the  exercise  of 
special  legislative  powers  conferred  upon  them  for  public  pur- 
poses. The  effect  of  such  proceedings,  if  taken  in  the  present 
case,  is  to  entirely  destroy  the  said  covenant  for  wharfage ;  and 
the  said  Acts  of  the  Legislature  having  made  no  provision  for 
compensation  in  a  case  like  this,  it  is  contended  that  they  are 
in  that  respect  void,  as  being  in  violation  of  ttle  Constitution  of 
this  State. 

H.  E.  Davies  and  W.  Kent  for  the  defendants,  made  and 
argued  the  following  points  : — 

First. — The  corporation  of  the  city  of  New  York,  at  and 
before  the  period  of  the  grant  to  Gabriel  Furman,  on  the  24th 
of  July,  1804,  were  proprietors  in  fee  simple  of  the  land  under 
water,  contiguous  to  the  piece  of  land  conveyed  to  Gabriel  Fur- 
man,  by  John  Quackenboss,  on  the  31st  of  December,  1785. 
The  land  of  the  Corporation  extended  from  high  water  mark, 
on  the  land  of  said  Furman,  and  also  from  low  water  mark,  400 
feet  into  the  East  river,  and  the  corporation  had  the  right  to 
"  fill,  make  up,  wharf,  and  lay  out,"  all  and  every  part  thereof. 
This  land,  and  these  rights,  the  corporation  had  power  to  grant 
to  any  person  or  persons  whatever. 

I.  The  corporation  had  the  capacity  to  take,  hold,  and  dis- 
pose of  real  estatc-^Don^^-an'*  Charter,  §  6,  p.  10  ;  Rentes  Jfotes^ 
note  F.  p.  113 ;  Same  Charter,  §  12,  p.  21 ;  J^Tote  M.  p.  115 ; 
Montgomery's  Charter,  §  1,  p.  36,  Note  T.  p.  120 ;  lb.  ^  36,  p. 
88,  Note  BBB,  p.  172. 

IL  All  the  waste,  vacant,  and  unpatented  lands,  within  the 
island  of  New  York,  extending  to  low  water  mark,  were  granted 
to  the  corporation. — Dongan!s  Charter,  §  3,  p.  8.  Note  C.  pp. 
110,  111. 

This  grant  confirmed  by  Montgomery's  Charter,  Sec.  35,  pp. 
84,  85.    Notes  AAA,  p.  172,  CCC,  p.  173. 

There  was  also  granted  to  the  corporation,  the  soil  under 
water,  400  feet  beyond  low  water  mark,  from  the  Fort,  extend- 
ing along  the  East  river  to  the  north  side  of  Corlaers  Hook, 
with  full  power  to  fill,  make  up,  wharf,  and  lay  out  all  and 
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every  part  thereof. — Montgomery's  Charter^  §   28,  pp.  86,  87. 
Note  DDD,  pp.  174, 175, 176. 

III.  These  charters  were  legally  and  properly  granted,  and 
have  always  been,  and  now  are,  good  and  effectual, 

1.  The  Jting  of  Great  Britain,  by  the  common  law,  had  the 
right  of  property  in  the  soil  under  water,  of  arms  of  the  sea 
and  navigable  rivers. — Case  of  the  Fishery  of  the  River 
Banne,  Davies'  Reports,  149  ;  Rogers  v.  Jones,  1  Wend,  237  ; 
Whitney  v.  The  Mayor,  &c.  Opinion  of  Judge  Strong,  in  Court 
of  Appeals. 

2.  The  King  had  the  right  to  grant  and  convey  by  his  charter, 
the  soil  of  which  he  was  thus  proprietor. — ShuUs  on  Aquatic 
Rights,  p.  110  ;  Blundell  v.  CatteraU,  6  B.  &  A.  287  to  294 ;  D. 
of  Somerset  v.  FogweU,  5  B.  A  C.  883. 

8.  Even  if  the  right  of  the  King  to  convey  were  questionable, 
no  doubt  can  exist  of  the  power  of  the  King  and  Parliament  to 
convey  this  land ;  and  the  action  of  the  Colonial  Legislature 
was  tantamount  to  that  of  Parliament. — See  Act  of  Colonial 
Legislature,  1732  ;  Kent's  J^otes,  p.  97. 

4.  These  charters  and  the  grants  therein,  have  been  abun- 
dantly and  repeatedly  confirmed  by  the  people  of  the  State  of 
New  York  in  convention,  and  in  their  Legislature. — Constituium 
of  April  20,  1787,  §  36 ;  Recital  of  Act  concerning  streets,  &c. 
Passed  April  3d,  1798 ;  Act  appointing  Commissioners,  Ac. 
Passed  April  3d,  1807  ;  ConstUution  of  1821,  §  14  ;  Act  to 
Amend  Charter.  Passed  April  7, 1830,  §  fi6 ;  Constitution  of 
1846,  §  18 ;  Act  to  Amend  Charter.  Passed  April  2d,  1849, 
^28. 

IV.  The  title  of  Gabriel  Furman  is  younger  than,  and  subor- 
dinate to  the  title  of  the  corporation.    It  commenced  only  in 

1785. 

V.  He  has  no  rightful  claim  to  the  locus  in  quo. 

1.  The  grant  from  Quackenboss  to  Furman  was  restricted  to 
high  water  mark,  by  the  term  of  his  deeds  ;  and  he  cannot  claim 
beyond  that  mark. — Angell  on  Tide  Waters,  p.  231 ;  Lapish  v. 
Bangor  Bank,  8  Greenleaf,  85  ;  Dunlap  v.  Stetson,  4  Mason  Cir. 
C.  Rep.  349. 

2.  Even  if  considered  as  an  ordinary  riparian  proprietor, 
the  Owner  of  the  soil  under  water,  whether  such  owner  be  the 
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Sovereign  or  his  assigns,  had  the  right  to  reclaim  the  land, 
and  use  it  for  commercial  and  municipal  purposes. — AmM  v. 
Mundy,  1  Halsted  Rep.  p.  78. 

3.  Gabriel  Purman  acquired  no  right  under  the  Act  of  April 
8, 1798,  to  the  soil  under  water  extending  from  Front  street  to 
South  street. 

{a.)  The  grant  from  the  corporation  to  Purman,  of  July  20, 
1804,  being  by  metes  and  bounds,  conveyed  only  the  lands  to 
Pront  street,  and  nothing  beyond  it. 

(6.)  The  act  of  1798,  authorized  the  corporation  to  require 
the  proprietors  of  lots  adjoining  South  street,  to  make  that 
street  at  their  expense. 

(c.)  If  there  were  no  proprietors  or  owners  of  lots  adjoining 
the  street,  the  Act  further  provided  that  such  owners,  opposite 
and  nearest  thereto,  should  make  the  street,  and  fill  up  the  vacant 
space  between  their  lots  and  the  street ;  and  on  filling  up  the 
same,  should  be  entitled  to  the  space  so  filled  up  in  fee  simple. 

{d.)  Purman  could  not  be  compelled  to  build  South  street 
opposite  his  grant  to  Pront  streef,  because  the  corporation 
were  the  proprietors  and  owners  of  the  lots  between  Pront  and 
South  streets ;  and  the  street  opposite  would  be  built  at  their 
expense. 

(«.)  Any  other  construction  of  this  law,  would  be  unconstitu- 
tional ;  as  the  State  could  only  grant  the  land  belonging  to  it, 
on  the  filling  up  of  the  same  ;  and  had  no  power  to  deprive  the 
corporation  of  their  property.  Dartmouth  College  v.  Woodward^ 
4  Wheaton,  518  ;  Jewett  et  al^  v.  Taylor  et  al.,  9  Cranch,  43  to  55  ; 
Keni^s  Com.,  vol.  ii.  pp.  275,  305,  306  ;  Kertt^s  Com.,  vol.  iii.  pp. 
468,  459. 

VI.  Gabriel  Purman,  and  those  claiming  under  him,  are 
stopped  by  the  grant  and  lease  of  July  20th,  1804,  from  deny- 
ing the  title  of  the  defendants  to  the  lands  in  question.  Duch- 
ess of  Kingston's  case,  2d  vol ;  Smith's  Leading  Cases,  p.  483,  Ac, 
and  cases  there  cited. 

Second. — After  the  grant  to  Gabriel  Purman,  on  the  24th 
July,  1804,  the  corporation  remained  absolute  proprietors  in  fee 
simple  of  all  the  land  under  water,  mentioned  in  the  first  point, 
and  which  were  not,  by  motes  and  bounds,  granted  as  aforesaid 
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to  Gabriel  Furman  ;  and  had  at  the  commencemeDt  of  this  suit 
full  power  to  grant  the  same  or  any  part  thereof  to  any  person 
or  persons  whomsoever. 

1.  The  true  construction  of  the  grant  from  the  corporation 
to  Furman,  gave  him  no  rights  or  privileges  beyond  the  land  so 
conveyed  by  metes  and  bounds. 

2.  The  corporation  reserved  the  right  to  compel  him  to  build 
exterior  streets  and  wharves  on  the  land  so  granted  at  his 
expense  ;  and  as  a  compensation  or  equivalent  for  such  expen- 
diture, he  woulii  have  been  entitled  to  the  wharfage  of  such 
wharves  when  built,  so  long  as  the  same  continued  to  be  so 
used.  It  was  optional  with  the  corporation  to  make  such  requi- 
sition ;  and  the  same  never  was  made. 

8.  The  corporation  had  the  power  to  make  the  grant  of  the 
premises  which  were  subsequently  conveyed  to  Titus,  to  him  or 
any  other  person.  PoUard^s  Lessees  v.  Files^  2  Howard's  Rep. 
607  ;  Lansing  v.  Smith,  4  Wend.  Rep.  1 ;  Laws  of  1826,  p.  43  ; 
Laws  of  1837,  p.  166  :  Ordinances  of  C.  C,  Rev.  1845,  p.  220, 
^§  11,  12, 13, 14,  15,  16, 17  ;  Laws  o/1845,  p.  247,  §  5,  p.  248. 

Third. — The  plaintiffs  had  a  complete  and  ample  remedy  in  a 
Court  of  Law ;  and  a  resort  to  a  Court  of  Equity,  was  not 
necessary,  and  cannot  be  sustained. 

Fourth. — ^The  plaintiffs'  bill  should  be  dismissed  with  costs. 

By  the  Court.  Mason,  J. — ^The  decision  of  this  cause 
depends  on  the  construction  to  be  given  to  the  first  and  second 
sections  of  the  act  concerning  streets,  wharves,  and  piers,  in  the 
city  of  New  York,  passed  April  3,  1798. 

The  first  section,  which  is  substantially  the  same  as  tjie  two 
hundred  and  twentieth  section  of  the  act  to  reduce  several  laws 
relating  particularly  to  the  city  of  New  York,  into  one  act,* 
passed  April  9,  1813  (2  R.  L,,  p.  432),  authorizes  the  Mayor, 
Aldermen,  and  Commonalty  of  New  York,  to  lay  out,  according 
to  such  plan  as  they  should  agree  upon,  streets  or  wharves,  of 
the  width  of  seventy  feet  in  front,  of  those  parts  of  the  city 
which  adjoin  to  the  Hudson  and  East  rivers,  and  of  such  extent 
along  those  rivers  respectively,  as  they  may  think  proper,  and 
that,  as  the  buildidgs  of  the  city  should  be  further  extended,  it 
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Bhould  be  lawful  for  the  said  mayor,  aldermen,  and  common- 
alty, from  time  to  time,  to  lengthen  and  extend  the  said  streets 
or  wharves. 

The  second  section,  which  forms  the  two  hundred  and  twenty- 
first  section  of  the  act  of  1813,  before  referred  to,  is  as  follows : 
"  That  the  said  streets  or  wharves  shall  be  made  and  completed 
according  to  the  said  plan,  by  and  at  the  expense  of  the  pro- 
prietors of  land  adjoining,  or  nearest  and  opposite  to  the  said 
streets  or  wharves,  in  proportion  to  the  breadth  of  their  several 
lots,  by  certain  days  to  be  for  that  purpose  appointed  by  the 
said  mayor,  aldermen,  and  commonalty,  and  that  the  respective 
proprietors  of  such  of  the  said  lots  as  may  not  be  adjoining  the 
said  streets  or  wharves,  shall  also  fill  up  and  level  at  their  own 
expense,  according  to  such  plan,  and  by  the  said  days  respec- 
tively, the  spaces  lying  and  being  between  their  said  several 
lots,  and  the  said  streets  and  wharves,  and  shall,  upon  so  filling 
tip  and  levelling  the  same,  be  respectively  entitled  to  and 
become  the  owners  of  the  said  intermediate  spaces  of  ground  in 
fee  simple." 

Gabriel  Purman,  the  ancestor  of  the  plaintiflFs,  was  in  his  life- 
time the  owner  of  the  upland  opposite  to  the  premises,  in  rela- 
tion to  which  the  controversy  iu  this  suit  has  arisen,  and  also 
by  grant  from  the  mayor,  aldermen,  and  commonalty,  of  the 
soil  under  water,  extending  from  high  water  mark  into  the  river 
one  hundred  and  thirty  feet,  beyond  which  there  had  been  no 
grant  by  them  at  this  particular  point,  until  the  grant  to  Titus, 
after  the  commencement  of  this  suit. 

It  was  contended  by  the  plaintiflFs  who  have  succeeded  to  the 
rights  of  their  ancestor,  that  inasmuch  as  they  are  the  proprie- 
tors of  the  land  nearest  and  opposite  to  that  particular  part  of 
South  street,  which  is  the  subject  of  controversy,  on  their  com- 
pleting such  portion  of  the  street,  and  filling  up  the  interme- 
diate spaces,  they  became,  by  force  of  the  above  recited  section 
of  the  acts  of  1798,  the  owners  of  the  intermediate  space  in  fee 
simple. 

The  words  of  the  act,  it  was  argued,,  are  very  clear  and 
explicit. 

In  the  first  place,  tho  burden,  it  was  said,  of  making  that 
portion  of  the  exterior  street,  lying  in  front  of  their  respective 


82  CASES  IN  THE  SUPERIOR  COURT. 

Furman  v.  The  City  of  New  York. 

premises,  and  of  filling  up  the  intermediate  spaces,  is  imposed 
upon  the  proprietors,  from  which  they  cannot  escape.  It  is  not 
optional  with  them  to  waive  the  benefit  proposed  to  be  conferred 
on  them,  and  relieve  themselves  from  the  burden,  but  in  case 
of  their  neglect  or  refusal  to  perform  the  duty  when  required, 
as  provided  by. the  act,  the  corporation  of  the  city  can  do  it,  on 
their  account,  and  collect  the  expense  incurred  therein,  by  dis- 
tress and  sale  of  their  goods,  or  by  a  sale  of  their  lands  adjacent 
or  opposite  to  the  street  to  be  made. 

It  was  further  insisted,  secondly,  that  the  persons  on  whom 
this  burden  is  cast,  are  also  clearly  indicated  by  the  act.  They 
are  the  proprietors  of  the  land  adjoining  the  street  to  be  made, 
or  if  there  should  be  no  proprietor,  that  is  individual  proprietor, 
immediately  adjoining  any  portion  of  the  street  to  be  made,  the 
burden  is  imposed  on  the  proprietor  of  land  nearest  and  oppo- 
site to  the  street ;  and  lastly,  it  was  very  clear  that  such  pro- 
prietors, on  making  the  street,  and  filling  up  the  intermediate 
spaces,  became,  as  a  matter  of  course,  the  owners  of  such  spaces 
in  fee  simple. 

It  would  make  no  diflference,  according  to  this  construction, 
whether  a  proprietor  of  upland  had  taken  out  a  grant  of  any 
part  of  the  soil  under  water,  or  not ;  such  proprietor,  though 
his  ownership  should  not  extend  beyond  high-water  mark,  is 
as  much  subject  to  the  duty  imposed,  and  entitled  to  the 
benefit  conferred  by  the  act,  as  if  he  had  taken  out  a  grant 
extending  to  within  a  few  feet  of  the  street  to  be  i^iade,  and  such 
we  understood  to  be  the  position  taken  by  the  learned  counsel 
for  the  plaintiffs. 

The  argument  is  plausible,  and,  at  the  first  blush,  appears  to 
be  conclusive.    It  is,  however,  open  to  several  objections. 

I.  It  proceeds  on  the  assumption  that  the  corporation  of  the 
city,  are  not  proprietors  within  the  meaning  of  the  act,  of  such 
parts  of  the  land  under  water  given  them  by  their  charter,  as 
they  had  not  granted  to  individuals.  The  king  himself,  or  the 
government,  from  which  the  charter  is  derived,  it  was  said,  had 
no  such  property  in  the  land  under  water,  as  would  authorize  a 
conveyance  of  it  to  any  individual,  to  the  exclusion  of  the  ripa- 
rian owner,  and  the  grant  in  the  charter,  of  the  soil  under  water 
on  the  East  and  North  rivers,  extending  into  the  river  four  hun- 
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-dred  feet  beyond  low  water  mark,  merely  ga^e  >to  the  city  <h.e 
power  of  the  governiQeBt,  substituting,  as  to  those  sn^eeto 
which  were  of  a  public  character,  the  corporation  instead  of  the 
crown. 

It  is,  however,  we  think,  well  settled,  that  by  the  oomnMtyi 
law  the  king  is  seized  in  fee  of  all  the  lands  under  the  navigable 
waters  of  his  realm,  and  entitled  to  grant  and  convey  them. 
He  has  the  property  tcmi  aquuR  quam  soUy  and  of  all  profits  in  the 
sea,  and  in  all  navigable  rivers.  So  the  property  of  the  soil  in  ail 
rivers  which  have  the  flux  and  reflux  of  the  sea,  belongs  to  the 
king,  and  not  the  lord  of  the  manor  adjoining,  without  grant  or 
prescription.  But,  by  grant  or  prescription,  a  subject  may  have 
the  interest  in  the  water  and  soil  of  navigable  rivers,  as  the  iotf 
of  London  has  the  soil  and  the  prop^ty  of  the  Thames,  by  grairt 
{Cam.  Digest,  Tit.  Jfavigaiwn,  A.  B.).  This  right  of  soil  js 
entirely  distinct  from,  and  subject  to  the  right  of  the  public  io 
pass  over  the  waters  with  ships  :  and  the  jus  privatum  does  not 
prejudice  the  jus  publicum  wherewith  public  rivers  or  arms^if 
the  sea,  are  affected  for  public  use.  Such  is  the  doctrine  at 
Lord  Hale,  in  his  treatise,  4eJure  Maris,  which  has  always  been 
rec(^nised,  both  in  England  and  this  country,  as  authority  upon 
this  sul^ect,  and  such  was  held  to  be  the  law  by  the  Supreme 
Court  of  this  State,  in  Rogers  v.  Jones  (1  Wend.  237),  the  decv* 
.«ion  in  that  case  being  based  upon  the  ownership  by  the  king, 
of  the  s6il  under  water,  in  an  arm  of  the  sea,  and  his  right  .io 
convey  the  same. 

If  we  examine  the  charter  of  the  city  of  New  York,  we 
«hall  find  that  it  does  not  purport  merely  to  confer  upon  tthe 
city  corporation  the  powers  of  government,  but  gives  to  it  aa 
estate  in  fee  in  the  soil  under  water.  It  "  gives,  grants,  ratifies, 
and  confirms  unto  the  mayor,  aldermen,  and  commonalty,  and  i0 
.their  successors  for  ever,  all  that  ^ace  of  ground  and  soil 
under  water,''  describing  it  by  metes  and  bounds  with  the  usual 
habendum  clause.  (Kent's  Charter,  ^  38,  p.  145,  ed.  1851.)  If 
this  had  been  a  conveyan^ee  to  an  individual,  no  question,  we 
think,  would  ever  have  been  raised  as  to  whether  these  wovds 
^ene  intended  to  vest  in  that  individual  the  fee  simple  of  tbe 
soil ;  and  we  see  no  reason  for  applying  to  them  :a  different 
construction,  bjsoause  the  grantee  is  a  municipal  oorporati<Hi« 
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The  power  to  take  and  hold  lands  for  their  own  use,  is  expressly 
given  to  the  defendants  in  the  charter.  (Kent's  Ch.  §  6,  p.  20, 
^12,  p.  38,  §  37,  pp.  142, 8,  4.)  In  Rogers  v.  Jones,  before  cited, 
a  grant  from  the  crown  of  land  under  water,  included  in 
certain  metes  and  bounds,  to  the  inhabitants  of  Oyster  Bay,  was 
held  to  convey  to  them  an  estate,  in  fee,  to  such  land — and  the 
title  of  the  corporation,  under  the  grant  in  the  Montgomery 
Charter,  to  the  land  under  water  around  the  city,  to  the  extent 
of  four  hundred  feet  from  low  water  mark,  has  been  held  to  be 
valid  by  the  highest  authority.  {Mayor,  ^c,  of  Jfew  York  v. 
Whitney,  in  the  Court  of  Appeals,  not  reported.) 

It  is  not  material,  in  this  connection,  to  inquire  into  the 
Alleged  right  of  the  riparian  owners,  with  regard  to  the  soil 
.under  water,  in  front  of  their  respective  properties.  It  is  not 
pretended  that  the  plaintiffs  are  the  absolute  proprietors  in  fee 
.of  such  soil.  The  whole  argument  on  this  section  proceeds  on 
the  ground  that  they  are  not,  but  that  they  are  entitled  to 
pecome  such  on  performing  certain  specified  acts.  But  if  the 
defendants  are  such  proprietors  by  virtue  of  this  grant  in  their 
charter,  and  have  an  estate  in  the  lands  of  the  same  nature 
that  an  individual  would  have  under  a  similar  grant,  then  the 
foundation  of  the  plaintiff's  argument,  to  wit,  that  the  plaintiffs 
are  proprietors  of  the  lands  nearest  and  opposite  to  the  pro- 
posed street,  altogether  fails.  The  land  of  the  defendants 
intervenes  between  the  street  and  the  plaintiffs'  land.  The 
plan  tiffs  do  not,  therefore,  come  within  the  act,  and  cannot  be 
compelled  to  make  the  street  nor  to  fill  up  the  intermediate 
space — and,  of  course,  are  not  entitled  to  the  fee  of  such  inter- 
inediate  space. 

II.  But  there  is  another  and  more  serious  objection  to  the 
plaintiffs'  position.  If  his  construction  of  the  act  be  the  true 
One,  it  is  a  most  glaring  violation  of  the  rights  both  of  the 
adjoining  proprietors  and  of  the  corporation.  It  is  unjust  to 
the  riparian  proprietors,  because  it  compels  them,  from  the  mere 
fact  of  their  being  riparian  proprietors,  to  fill  up  the  water 
lots  and  build  a  street  or  wharf  at  their  own  expense,  and  in 
default  of  their  doing  so,  levies  the  expense  by  distress  on  tlieir 
goods  and  chattels,  and  by  sale  of  their  real  estate.  If  the 
government,  or  a  municipal  corporation  by  authority  of  the 
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government,  can  require  this  to  be  done  when  the  value  of  the 
land  thus  reclaimed  will  be  an  equivalent  for  the  expense,  they 
may  also  require  it  when  such  value  will  be  no  compensation, 
but  the  expense  be  ruinous  to  the  riparian  owners. 

But  the  act  on  this  construction  is  equally  unjust  to  the 
defendants.  It  takes  away  from  them  all  the  estate  conveyed 
to  them  by  their  charter,  of  the  soil  under  water,  or  at  the  best, 
allows  them  to  hold  it  merely  as  trustees  for  the  riparian 
owners,  until  the  wharf  should  be  made.  Of  course,  they  have 
no  right  to  grant  the  soil  to  any  person  except  the  ripariaa 
owner,  nor  to  receive  any  quit  rents,  nor  to  reserve  any  ground 
for  the  streets  intermediate  the  line  of  the  shore  and  thd 
exterior  wharf,  nor  to  require,  as  a  condition  of  their  grants, 
that  such  intermediate  streets  be  built — and  this  is  done  with- 
out any  release  or  surrender  being  suggested  on  the  part  of 
the  defendants  ;  but  by  a  simple  act  of  power,  this  valuable 
property,  derived  from  the  sovereign  authority  and  enjoyed  by 
the  defendants  for  upwards  of  a  hundred  years,  is  taken  from 
them,  and  parcelled  out  to  the  various  riparian  proprietors, 
subject  to  certain  incumbrances.  It  becomes  us  to  pause,  and 
be  well  assured  of  the  correctness  of  such  a  construction  of  the 
act.  It  certainly  is  at  war  with  all  our  ideas  of  law  and  justice, 
and  indicates  on  the  part  of  the  legislature  an  utter  disregard 
of  those  safeguards,  which  the  constitution  has  thrown  around 
private  rights. 

We  are  told,  however,  that  the  defendants  have  no  right  to 
complain,  inasmuch  as  the  act  was  passed  on  their  application 
and  with  their  assent ;  and  Tve  are  referred  to  the  petition  pre- 
sented by  the  corporation  to  the  legislature  previous  to  the 
passage  of  the  act,  in  support  of  this  position.  If  it  be  true 
that  the  act  was  passed  in  compliance  with  the  prayer  of  the 
defendants,  and  that  they  were  willing  to  surrender  the  pro- 
perty in  this  manner,  in  consideration  of  the  powers  conferred 
on  them,  of  compelling  the  building  of  the  exterior  streets,  it 
would  present  a  serious  question,  how  far  they  are  now  estopped 
from  denying  or  repudiating  the  consequences  of  their  own 
acts. 

But  let  us  see  what  the  defendants  did  ask  the  legislature 
to  do. 
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The  petition  states,  that  they  had  directed  a  permanent  street, 
X)f  seventy  feet  in  width,  to  be  laid  out  and  completed  at  and 
on  the  extremity  of  their  grants  already  made  and  thereafter  to 
be  made  to  individuakf^on  the  East  river,  called  South  street,  and 
on  the^  North  river,  called  West  street ;  that  by  reason  of  the 
irregular  course  of  the  shore  at  low  water  mark,  the  gi*ants 
theretofore  made  extended  to  unequal  distances,  and  that 
although  the  petitioners  were  willing  to  give  the  soil  under 
water,  on  which  the  streets  were  to  be  made,  yet  it  was  doubt- 
ful whether  they  could  compel  any  of  the  proprietors  of  the  hts 
frofnting  on  these  streets  to  make  them  in  any  given  reasonable 
time — that  they  also  thought  it  desirable  to  extend  piers  at 
right  angles  from  these  permanent  streets,  but  that  it  was 
doubtful  whether  they  could  compel  the  individual  proprietors 
of  the  wharves  to  build  the  piers,  or  whether,  in  case  of  refusal 
by  the  proprietors,  the  petitioners  could  build  them  at  the 
expense  of  the  <;ity  ;  and  that,  forasmuch  as  some  adequate 
remedy  was  necessary  in  the  premises,  they  prayed  the  legis- 
lature would  confer  on  them  such  authority  as  should  be  proper 
to  remove  the  doubts  and  difficulties  above  stated,  and  to 
make  such  other  provision  as  to  the  legislature  should  seem 
meet. 

The  object,  then,  which  the  common  council  had  in  view, 
was  to  lay  out  permanent  exterior  streets,  at  the  extremity  of 
the  grants,  made  and  to  be  made  to  individuals.  The  previous 
issue  of  grants  to  the  full  extent  of  the  four  hundred  feet,  is 
assumed.  It  is  also  implied,  that  those  grants  contained  cove- 
nants binding  the  grantees  to  make  and  build  the  exterior 
street.  The  difficulties  complained  of,  were  the  unequal  termi- 
nation of  the  grants,  rendering  it  impossible  to  make  regular 
streets  at  their  extremity,  and  the  want  of  adequate  power  to 
compel  their  grantees  to  make  the  streets,  within  a  reasonable 
time — the  ordinary  legal  remedies  upon  a  grant  or  lease  not 
being  sufficiently  prompt  or  eflFectual  to  enforce  tiie  speedy 
completion  of  improvements  in  which  the  whole  community  was 
interested.  They  asked  for  no  relief  against  riparian  proprie- 
tors, or  against  persons  whose  grants  did  not  exhaust  the  whole 
'Tour  hundred  feet — but  only  against  their  own  grantees,  and 
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those  whose  grants  extended  to  the  full  limit  of  the  corporation's 
property. 

Now  it  is  difficult,  we  apprehend,  to  argne  from  this  petition 
that  the  common  council  applied,  for  a  law  which  should,  in 
effect,  take  away  this  property  from  them,  and  confer  it  upon; 
the  owners  of  the  land  nearest  or  adjoining  to  the  CKterior 
streets — ^whether  mere  riparian  proprietors,  or  proprietors  of 
some  part  of  the  land  under  water,  by  grant  from  themselves — 
or  which  should  in  any  manner  impair  their  title  to  such  por- 
tion of  the  land  as  they  had  not  already  conveyed.  The  casft 
of  persons  in  the  situation  of  these  plaintiffs,  does  not  appear 
to  have  been  in  the  mind  of  the  petitioners  ;  they  sought  for  no 
relief  against  such,  and  if  the  legislature  have  in  reality  taken: 
away  from  the  defendants  these  lands,  and  given  them  to  tiie 
riparian  proprietors,  it  certainly  was  not  done  on  the  applicar 
tion  of  the  common  council. 

It  is  not  to  be  denied,  however,  that  the  law  in  question  waa 
assented  to  by  the  defendants ;  at  least  no  act  has  been  shown 
by  which  they  rejected  or  protested  against  it.  It  has,  more* 
over,  been  on  the  statute  book  for  upwards  of  half  a  century — 
and  on  two  several  occasions  since  its  original  enactment,  haa 
been  re-affirmed  and  re-enacted  by  the  legislature. 

It  becomes  material,  then,  to  ascertain  the  meaning  and  true 
construction  of  the  act  in  question. 

"  The  only  rule,"  said  Lord  Chief  Justice  Tindal,  in  the 
case  of  the  claim  to  the  Dukedom  of  Sussex  (8  Lond,  Jur,  1%\ 
"  for  the  construction  of  acts  of  parliament,  is,  that  they  should 
be  construed  according  to  the  intent  of  the  parliament  which 
passed  the  act.  If  the  words  of  the  statute  are  in  themselves 
precise  and  unambiguous,  then  no  more  can  be  necessary  thaa 
to  expound  the  words  in  their  natural  and  ordinary  sense. 
The  words  themselves,  alone,  do  in  such  case  best  declare  tlie 
intention  of  the  lawgiver.  But  if  any  doubt  arise  from  thft 
terms  employed  by  the  legislature,  it  has  always  been  held  aSi 
a  safe  means  of  collecting  the  intention,  to  call  in  aid  the 
ground  and  cause  of  making  the  statute,  and  to  have  recourse 
to  the  preamble,  which,  according  to  Chief  Justice  Dyer,  is  2k, 
key  to  open  the  minds  of  the  makers  of  the  act  and  the  misr 
chiefs  which  they  intended  to  redress." 
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The  doubt  and  diflSculty  in  this  case  arises  upon  the  terms 
"  Proprietors  of  the  lands  adjoining  or  nearest  and  opposite  to 
said  streets."  Who  are  the  persons  here  intended  ?  If  there 
should  be  any  spaces  along  the  shore,  for  which  the  corporation 
had  not  made  any  grant  to  individuals,  would  the  owners  of 
the  upland  fall  within  the  description  of  proprietors  of  lands 
nearest  and  opposite  to  said  streets  ?  or  is  the  term  to  be 
confined  to  those  persons  who  had  become  proprietors  by 
grants  from  the  corporation  to  the  full  extent  of  the  four 
hundred  feet?  The  whole  case  turns  on  the  answer  to  this 
question. 

Let  us  then,  with  the  preamble  as  our  key,  endeavor  to  enter 
into  the  minds  of  the  makers  of  the  act. 

It  must  be  pretnised,  however,  that  the  original  grant  to  the 
corporation  of  the  four  hundred  feet  beyond  low  water  mark, 
was  made  with  a  proviso  or  condition  "  that  of  the  wharves  to 
be  run  out  there  should  be  left  towards  the  East  and  North 
river  forty  feet  broad  as  well  for  the  greater  convenience  of 
trades,  as  at  any  time  thereafter,  for  the  government  to  plant 
batteries  thereon  in  case  of  any  necessities."  {Kcnfs  Charter^ 
§38,j3. 148,  €d.  1851.) 

The  preamble  to  the  act  then  recites,  Firsts  The  desirable- 
ness of  having  streets  or  wharves  of  seventy  feet  in  width  laid 
out  and  completed  in  front  of  those  parts  of  the  city  which 
adjoin  to  the  East  and  North  rivers,  and  of  having  piers  ex- 
tended from  said  streets  into  the  said  rivers  respectively.  It 
is  to  be  observed  here,  that  the  legislature  treats  all  within  the 
line  of  the  proposed  streets,  including  the  four  hundred  feet  of 
the  water  grant,  as  part  of  the  city,  and  both  rivers  as  being  in 
fact  bounded  by  the  extremity  of  the  four  hundred  feet.  The 
preamble  next  recites,  that  the  mayor,  aldermen,  &c.,  had  by 
petition  represented  that  they  were  disposed  to  make  the  said 
improvements,  but  that  diflSculties  had  arisen  as  to  the  execu- 
tion of  a  proper  plan  for  that  purpose  from  several  causes,  one 
of  which  is  stated,  viz.  that  from  the  curving  and  irregulari- 
ties of  the  shore,  the  grants  made  by  their  predecessors  were 
deemed  to  extend  to  unequal  distances  in  the  rivers  ;  that 
doubts  had  arisen  whether  they  could  compel  the  proprietors 
of  lotsyrcm^in^  on  t/ie  rivers^  to  make  the  streets  and  build  the 
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piers  within  a  reasonable  time,  and  whether  the  petitioners 
could,  without  a  breach  of  the  conditions  and  covenants  con- 
tained in  their  grants  to  individuals,  upon  the  refusal  or  neglect 
of  such  proprietors,  sink,  build,  and  make,  the  piers  and  wharves, 
at  their  own  expense,  which  doubts  and  diflBculties  could  only 
be  removed  by  the  legislature.  The  proprietors  here  referred 
to,  are  proprietors  of  lots,  not  on  the  shore,  but  fronting  on  the 
river  as  bounded  by  the  four  hundred  feet,  and  proprietors  hold- 
ing under  grants  from  the  corporation,  which  grants  contained 
covenants  on  the  part  of  the  grantees  that  might  be  affected  by 
the  proposed  improvements. 

The  object  of  the  act  then,  as  we  gather  it  from  the  preamblOi 
was  two-fold.  1st.  To  establish  regular  exterior  streets  of 
seventy  instead  of  forty  feet  in  width,  and  2d.  To  compel  the 
building  of  the  streets  by  those  grantees  of  the  corporation  who 
were  proprietors  of  lots  fronting  on  the  rivers,  that  is,  at  the 
extremity  of  the  four  hundred  feet  beyond  low-water  mark  on 
the  natural  shore,  which  was  established  in  the  charter  as  the 
boundary  of  the  city.  The  preamble  has  no  reference  whatever 
to  owners  of  land  on  the  shore,  or  to  any  other  proprietors,  but 
those  whose  lands  ran  out  to  the  full  extent  of  the  four  hundred 
feet,  for  they  alone  could  be  said  to  be  fronting  on  the  river. 

The  act  next  proposes  to  accomplish  the  end  in  view,  and  to 
remove  the  doubts  and  difficulties  which  were  represented  in  the 
preamble  as  standing  in  the  way.  "  2%ere/bre,"  it  is  added,  "  Be 
it  enacted,  &c." 

And  the  first  section  authorizes  the  mayor,  <fec.,  to  lay  out 
such  streets  as  "  are  hereinbefore  mentioned  in  front  of  those 
parts  of  the  said  city  which  adjoin  to  the  said  rivers,"  using  in 
this  respect  the  very  phraseology  of  the  preamble,  and  of  course 
in  the  same  sense  in  which  it  is  there  used. 

The  second  section  declares  that  the  streets  or  wharves  shall 
be  made  at  the  expense  of  the  proprietors  of  land  adjoining,  or 
nearest  &nd  opposite  to  said  streets.  There  can  be  no  doubt 
that,  the  proprietors  of  land  adjoining  the  streets  must  be  grant- 
ees from  the  corporation,  or  the  corporation  themselves,  because 
the  title  to  the  lands  under  water  adjoining  the  proposed  streets, 
had  by  charter  been  vested  in  the  corporation,  and  if  it  did  not 
continue  in  them,  must  of  necessity  have  been  derived  from 
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Ihem.  Without  reference  to  the  preamble  it  might  be  a  matfc^ 
of  considerable  uncertainty  who  were  the  persons  intended  by 
{he  term  "  proprietors  of  land  nearest  and  opposite  to  the  streets." 
But  the  preamble  we  think  solves  the  difficulty.  It  shows,  as 
ire  have  seen,  that  the  act  was  intended  to  reach  grantees  of  the 
•arporation,  who  were  bound  to  make  the  street  in  front  of  their 
fends,  but  whose  grants,,  by  reason  of  the  irregularities  of  the 
shore,  did  not  all  come  up  to  the  line  of  the  proposed  street  or 
irtiarf;  The  street  was  to  be  straight.  As  the  grants  could* 
0nlj  extend  four  hundred  feet  beyond  low-water  mark,  the  outer 
boundaries  would  partake  of  the  sinuosities  and  irregularities 
0f  the  natural  shore,  and  there  would  therefore,  of  necessity,  be, 
ill  many  cases,  a  space  left  between  the  extremity  of  the  land 
ftdd  under  tiie  grant  and  the  proposed  street ;  and  the  proprie- 
Ibrs  of  lots  which  in  this  manner  failed  of  reaching  the  streets 
or  wharves,  must  be  the  parties  mentioned  in  the  act  as  proprie- 
Ibrs  of  lands  nearest  and  opposite  to  the  said  streets  or  wharves, 
such  persons  had  a  duty  imposed  upon  them  beyond  any  that 
eould  have  been  called  for  by  their  grants  from  the  corporation* 
They  were  required  to  fill  up  these  intermediate  spaces,  belong- 
ing, not  to  the  corporation,  but  to  the  State,  and  by  way  of 
compensation  for  so  doing,  the  State  gives  them  the  spaces  thus 
filled  up,  in  fee  simple. 

We  have  thus  by  the  aid  of  the  preamble,  we  think,  arrived 
at  a  satisfactory  exposition  of  the  statute.  The  plaintiffs'  con- 
struction makes  the  legislature,  while  proposing  to  accede  to 
the  wishes  of  the  corporation,  absolutely  strip  them  of  a  valua- 
Ue  property,  which  at  the  time  of  the  passage  of  the  act  they  had 
enjoyed  for  upwards  of  fifty  years,  and  bestow  it  upon  those  whom 
the  plaintiffs  term  the  riparian  proprietors,  merely  upon  making 
the  exterior  street  or  wharf. 

According  to  the  construction  we  have  given,  the  legislature 
carries  out  fully  and  fairly  the  wishes  of  the  corporation,  a» 
stated  in  the  preamble  to  the  act.  and  instead  of  depriving  them 
ef  their  property,  in  a  summary  and  unconstitutional  manner, 
makes  a  further  grant  of  their  own  land  tp  the  corporation 
grantees  in  order  to  effectuate  the  object  in  view.  Nor  does 
the  act  on  this  constrcction  operate  harshly  or  unjustly  upon 
those,  who  had  previously  received  water  grants  to  the  full 
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extent  of  the  four  hundred  feet.  If  such  grants  called  for  an 
exterior  street  of  only  fortj  feet  in  width,  although  the  granteesr 
were  not  released  from  their  covenant  in  regard  to  the  street, 
but,  on  the  contrary,  required  to  make  a  street  of  increased 
width ;  still,  there  is  nothing  in  the  act  depriving  them  of  the 
right  to  call  on  the  corporation  for  compensation  by  reason  of 
this  addition  to  their  burden,  and  of  the  loss  of  thirty  feet  in 
width  of  their  property,  should  it  be  rciiuired  for  the  purposes 
of  the  street ;  and  in  those  cases  in  which  the  grantees  wer^ 
required  to  fill  up  beyond  the  limits  of  their  grants,  the  gifts  of 
the  land  so  filled  up  would  seem  to  be  ample  compensation. 
On  the  other  hand,  where  grants  had  not  been  issued,  the  cor- 
poration devoted  to  the  public  thirty  feet  in  width  of  their  own 
land,  without  any  remuneration  :  and  this  is  what  we  suppose 
n  meant  by  the  declaration  in  their  petition,  '*  that  they  were 
willing  gratuitously  to  give  the  soil  under  water  on  which  those 
streets  of  seventy  feet  were  to  be  made."  A  new  remedy,  it  i» 
true,  was  given  to  enforce  ,a  compliance  by  the  grantees  with 
their  covenants  in  relation  to  building  the  street,  but  that  wa» 
rendered  necessary  from  the  fact  that  their  performance  was 
matter  of  public  concern,  and  it  was  not  meet  or  proper  that  the 
interests  of  the  community  should  suffer  from  the  neglect,  or  the 
inability,  of  any  of  the  individual  grantees. 

We  have  entered  into  this  examination  of  the  statute  with 
much  more  minuteness,  and  at  greater  length  than  may  appear 
to  be  necessary  ;  but  the  question  ,we  have  discussed,  is  one  of 
great  difficulty,  on  which  we  confess  we,  at  first,  had  serious^ 
doubts,  and  it  was  due  as  well  to  the  ability  with  which  thd 
cause  was  argued  on  both  sides,  as  to  the  large  interests, 
uivolvcd,  to  state  fully  and  particularly  the  grounds  on  which 
we  rest  our  decision. 

If  we  have  given  the  true  construction  of  the  act,  the  plain- 
tiffs must  fail — their  claim  is  founded  upon  the  title  which  they 
allege  they  acquired  by  virtue  of  the  second  section.  They  ar^ 
mot,  however,  as  we  have  seen,  the  propriotors  contemplated  by 
that  section — they  have  no  land  adjoining,  or  nearest  and  oppo- 
site to  South  street — and  not  coming  within  the  purview  or 
meaning  of  the  act  have  no  duties  imposed  upon  them  by  it,, 
and  are  not  entitled  to  any  benefit  which  it  confers. 


42  CASES  IN  THE  SUPERIOR  COURT. 

Fnrman  v.  The  City  of  New  York. 

There  is  one  argument  in  support  of  the  plaintiffs'  construc- 
tion of  the  act  which  remains  to  be  noticed. 

It  was  urged,  with  great  earnestness,  by  at  least  one  of  the 
counsel,  that  the  plaintiffs  were  riparian  owners,  and  that  per- 
sons standing  in  that  relation  were  entitled  to  the  soil  under 
water  opposite  to  their  upland,  as  their  own  property — that  the 
title  and  interest  of  the  government,  and  of  course  of  the  cor- 
poration, cannot  override  this  inherent  right  of  the  riparian 
owners  to  the  soil — that  if  the  grant  to  the  corporation  in  the 
charter  was  made  with  intent  to  vest  the  fee  in  them  in  deroga- 
tion of  the  rights  of  the  riparian  owners,  it  was  void,  as  against 
them,  and  that  the  act  of  1798  did  nothing  more  than  restore 
to  the  riparian  owners  that  which  had  been  previously  taken 
from  them,  improperly  and  without  right. 

It  might  be  successfully  answered  in  the  present  case,  that 
whatever  may  be  the  general  doctrine  on  this  subject,  these 
plaintiffs  cannot  be  considered  riparian  owners.  The  charter 
which  contained  the  grant  in  question  was  executed  in  1732, 
and  was  confirmed  by  the  constitution  of  1777.  The  plaintiffs 
derived  their  title  from  the  state,  under  conveyance  by  the 
Commissioners  of  Forfeiture  in  1784,  more  than  fifty  years  after 
the  date  of  the  charter,  and  eight  years  after  its  confirmation 
by  the  constitution.  The  charter  had  established  the  permanent 
line  of  the  river  at  four  hundred  feet  bevond  low  water  mark, 
and  had  provided  that  a  street  or  wharf  should  be  built  at  the 
extremity  of  those  four  hundred  feet,  so  that  in  contemplation 
of  law  the  real  side  or  bank  of  the  river  was,  not  the  natural, 
but  the  legal  or  artificial  boundary.  The  plaintiffs'  ancestor 
purchased  with  knowledge  of  this  fact,  or  is  chargeable  with 
knowledge  of  it,  and  with  knowledge  therefore  that  his  front 
on  the  river  was  liable  to  be  cut  off  by  the  formation  of  this 
exterior  wharf,  under  a  title  prior  to  his  own.  He  was  not  as 
against  the  defendants  the  riparian  proprietor,  but  they,  the 
defendants,  by  virtue  of  their  prior  title,  were  themselves 
bounded  on  the  line  established  by  the  sovereign  power,  and 
thus  were  the  true  riparian  owners. 

But  we  prefer  to  place  our  answer  to  this  objection  on 
broader  grounds.  We  deny  the  position  of  the  plaintiffs'  counsel 
altogether. 
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It  results  from  the  nature  of  the  estate  of  the  crown,  or  the 
government,  in  the  property,  that  the  riparian  owner  does  not 
possess  this  right.  There  cannot  be  two  owners  to  the  same 
piece  of  land.  Lord  Hale  quotes  two  decisions,  in  which  the 
claim  of  the  riparian  proprietor,  as  against  the  king,  was  held 
to  be  invalid.     (P.  13.) 

If  the  crown  has  the  estate  in  fee,  it  follows  also,  that  it  can 
be  granted.  There  is  no  such  qualification  in  the  books,  that 
the  soil  cannot  be  granted  to  any  person  but  the  riparian  pro- 
prietor. Lord  Hale  expressly  says,  that  the  king  may  license 
the  erecting  of  quays,  or  other  buildings,  on  the  sea-coast,  even 
below  the  low  water  mark,  where  they  are  not  in  fact  annoy- 
ances or  nuisances  {Hale  de  Portibus  Maris,  85.  Hale  de  Jure 
Maris,  22),  and  that  without  the  qualification  contended  for  by 
the  plaintiffs. 

It  is  requisite,  for  the  sake  of  commerce,  that  this  power 
should  exist.  The  necessary  improvements,  such  as  the  erection 
of  wharves  and  streets,  on  the  river  adjoining  a  great  city, 
demand  it.  The  Colonial  Government,  with  a  wise  fore- 
thought, made  provision  for  the  erection  of  the  necessary 
wharves  and  docks  for  this  city,  more  than  one  hundred  years 
ago  ;  and  under  that  provision,  the  execution  of  which  was  com- 
mitted to  municipal  authorities,  the  necessary  wharves  and 
streets  have  been,  from  time  to  time,  erected  as  the  public  wants 
required.  If  the  property,  then,  is  vested  in  the  government, 
or  the  Corporation  by  grant  from  them,  there  seems  to  be  no 
reason  why  they  may  not  deal  with  it  as  with  any  other  pro- 
perty which  they  own,  and  ask  for  it  a  price  proportioned  to 
its  value.  The  plaintiffs  admit  the  right  of  the  state  to  insist 
on  the  erection  of  wharves  by  the  riparian  owners,  as  the  cou- 
dition  of  the  grant,  and  have  no  objection  to  a  quit  rent,  pro- 
Tided  it  be  a  small  one.  If  any  quit  rent  can  be  reserved,  the 
amount  of  it  must,  from  the  nature  of  the  case,  be  discretionary  ; 
and  if  a  quit  rent,  why  may  not  a  sum,  in  gross,  be  demanded  ? 
The  utmost  that  the  owner  of  the  upland  can  ask,  is  the  first 
offer — the  preemption — but  if  he  declines  to  buy,  and  no  grant 
can  he  made  to  any  other  person  in  the  event  of  his  refusal, 
then  he  has  the  power  to  dictate  the  terms  upon  which  the 
grant  shall  be  made.    This  cannot  be,  especially  where  the 
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interests  of  commerce  are  so  greatly  concerned  as  in  the  present 
case.  The  plaintiffs  have  had  all  that  they  could  in  law  or  in 
equity  ask,  the  first  ofifer  of  the  property  on  terms  adjudged  to 
be  fair  and  reasonable,  by  the  public  officers  appointed  for  the 
purpose.  This  offer  they  declined,  and  if  they  have  lost  the 
property,  they  have  only  themselves  to  blame. 

A  single  word  as  to  the  wharfage.  The  counsel  for  the  plain- 
tiffs argued  on  the  supposition  that  the  grant  made  to  Fur* 
man,  contained  an  absolute  and  unqualified  grant  of  wharfage 
for  ever.  The  grant  extended  only  to  Front  street.  It  was 
perfectly  well  known  to  all  the  parties  at  that  time,  that  the 
permanent  line  extended  further  into  the  river,  and  that  the 
charter  contemplated  the  building  of  South  street  at  the  ex- 
tremity of  the  line,  whenever  the  wants  of  the  public  demanded 
it.  Now  the  covenant  in  the  grant  is  not  that  the  grantee 
should  always  be  entitled  to  wharfage,  but  merely  to  the  wharfage 
to  accrue  from  Front  street.  Of  course,  when  Front  street 
was  no  longer  an  exterior  street  no  wharfage  would  accrue  from 
it,  and  the  covenant  would  not  be  violated  ;  it  would  only  be 
rendered  inoperative,  by  reason  of  an  event  contemplated  by 
both  parties  when  the  covenant  was  made. 

The  result  of  the  whole  is,  that  the  bill  must  be  dismissed ; 
but  we  do  not  think  the  plaintiffs  ought  to  be  charged  with 
costs. 


Edwin  Babtlett  v.  The  Mayor,  Aldermen,  and  Commonaltt 

OP  THE  City  op  New  York. 

The  terms  Doniioil  and  "  Residence  *'  are  not  synony-raous. 

A  person  can  have  but  one  doniicil,  bat  he  maj  have  two  places  of  residency 

which  he  occupies  in  succession. 
The  Act  of  the  25th  March,  1860,  relative  to  the  assessment  of  tazea^  contemplates 

and  provides  for  such  casesi 
Meldt  that  under  the  provisions  of  i^a/t  aet»  the  plaintiff  hy  his  own  showing 

was.  properly  taxed  as  a-  resident  of  tks  city  of  New  York,  and  waa  therefora 
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not  entitled  to  an  mjanction  to  restrain'  the  collection  of  the  tax,  which  had 
there  been  imposed  npon  him. 
Order  at  special  term  denying  inj auction  afiirmed  .with  ooets. 
(Before  Sandforo  and  Mason,  J.  J.) 
Jane  7,  14,1851. 

This  was  an  appeal  from  a  decision  of  the  chief  justice  at  a 
special  term,  denying  a  temporary  injunction. 

The  complaint  stated  that  a  tax  npon  personal  estate  had  been 
tisseesed  against  the  plaintiff,  as  a  resident  of  the  fifteenth 
ward  of  the  city  of  New  York,  to  the  amount  of  $668.75, 
for  the  year  1850 ;  that  the  tax  had  been  confirmed  and  was 
required  to  be  paid,  and  that  he  had  received  notice  from  the 
receiver  of  taxes  that  a  warrant  would  be  issued  against 
him  for  its  collection.      That  prior  to  the  month  of  May, 

1849,  he  was  a  resident  of  and  housekeeper  in  the  city  of  New 
York,  but  that  in  the  month  of  June,  1849,  he  broke  up  house- 
keeping and  removed  from  the  city  of  New  York  with  his 
family,  and  ceased  to  reside  therein,  and  took  up  his  residence 
in  the  town  of  Mount  Pleasant,  in  the  county  of  Westchester, 
and  had  from  that  time  been,  and  at  the  time  of  the  confirm- 
ation of  the  tax  was,  a  resident  of  the  town  of  Mount  Pleasant, 
and  did  not  then  reside  in  the  city  of  New  York,  unless  the 
facts  thereinafter  stated  should  in  law  amount  to  such  resi- 
dence. 

The  complaint  further  stated  that  the  plaintiff  was  engaged 
in  erecting  a  dwelling  house  for  his  own  use  at  Mount  Plea- 
sant, but  the  same  was  not  completed,  and  the  house  in  which 
he  had  resided  in  the  summer  not  being  suited  for,  his  com- 
fortable occupation  in  the  winter,  he  took  rooms  at  the  Union 
Place  Hotel  in  this  city,  about  the  first  of  December,  1849,  and 
occupied  the  same  with  his  wife  until  about  the  end  of  April, 

1850,  intending,  nevertheless,  to  return  to  Mount  Pleasant 
'aforesaid,  and  to  be  and  remain  a  resident  of  that  place,  and 
•not  to  be  a  resident  of  New  York  :  that  he  left  his  servants  at 
his  house  in  Mount  Pleasant,  bringing  with  him  to  New  York 
but  a  single  servant ;  that  he  actually  did  return  to  Mount 
Pleasant  about  the  end  of  April,  1850,  and  there  remained 
-actually  resident  until  on  or  about  the  first  day  of  December, 
1850,  when  his  dwelling  house  being  still  unfinished,  he  took. 
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apartments  for  the  winter  at  another  hotel  in  the  city,  but  with 
the  same  intent,  to  be,  and  continue  a  resident  of  Mount  Plea- 
sant, and  not  of  the  city  of  New  York. 

The  complaint  further  stated,  that  during  all  the  time  afore- 
said, his  principal,  and  only  place  of  business,  was  in  the  first 
ward  of  the  city  of  New  York.  It  then  further  states,  hia 
presenting  an  aflBdavit  to  the  assessors  that  he  was  not  a  resi- 
dent of  the  city  of  New  York,  which  was  delivered  by  them  to 
the  commissioners  of  taxes,  during  the  time  limited  by  law  for 
the  correction  of  the  tax  list,  but  that  the  commissioners  refused 
to  strike  his  name  out  of  the  tax  list.  Wherefore  the  plaintiff 
prayed  judgment  that  the  tax  had  not  been  lawfully  imposed, 
and  that  the  collection  of  it  might  be  enjoined,  and  for 
further  relief.  On  this  complaint  a  motion  had  been  made 
by  the  plaintiff,  before  his  honor  the  chief  justice,  for  a  tempo- 
rary injunction,  which  motion,  after  hearing  the  counsel  on  both 
sides,  the  chief  justice  denied  ;  from  which  decision  the  plain- 
tiff appealed  to  the  general  term. 

A.  S,  Johnson,  for  the  plaintiff  and  appellant. 

H.  E.  Davies,  for  the  defendant  and  respondents. 

By  the  Court.  Mason,  J. — The  general  act  for  the  assess- 
ment and  collection  of  taxes  provides  that  every  person  shall 
be  assessed  in  the  town  or  ward  where  he  resides,  when  the 
assessment  is  made,  for  all  personal  estate  owned  by  him,  or 
under  his  control  as  trustee,  &c.  (1  R.  S.  p.  389,  §  b.) 

The  act  of  the  25th  of  March,  1850,  on  this  subject,  enacts 
that  in  case  any  person  possessed  of  such  personal  estate  shall 
reside  during  any  year  in  which  taxes  may  be  levied,  in  two  or 
more  counties  or  towns,  his  residence,  for  the  purposes,  and 
within  the  meaning  of  the  section  quoted  above,  shall  be  deemed 
and  held  to  be  in  the  county  and  town  in  which  his  principal 
business  shall  have  been  transacted.     {Laws  1850,  p.  142.) 

The  complaint  denies  that  the  plaintiff  was  a  resident  of  any 
other  place  than  Mount  Pleasant  in  Westchester  county,  and 
such  was  the  position  taken  by  his  counsel  in  the  argument 
before  us.    On  the  other  hand,  the  counsel  for  the  corporation 
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contended  that  the  facts  stated  in  the  complaint  showed,  that 
the  plaintiff  resided  in  New  York,  as  well  as  in  Westchester, 
and  that  his  only  place  of  business  being  in  the  former  place,  he 
was  properly  taxed  there. 

It  appears  to  us,  that  the  whole  of  the  argument  of  the  plain- 
tiff's counsel,  and  the  whole  frame  of  the  complaint,  was  based 
on  a  misconception  of  the  meaning  of  the  term  residence,  and  the 
confounding  it  with  the  term  domicil.  The  Supreme  Court,  in 
the  matter  of  Thompson  (1  Wend.  45),  adopted  the  definition 
given  by  Vattel,  of  the  word  "  domicil."  "  The  domicil  is  the 
habitation  fixed  in  any  place,  with  an  intention  of  always 
staying  there  f  but  they  held  in  that  case,  that  a  man  might 
reside  abroad,  though  his  domicil  was  in  this  country — that  no 
length  of  residence,  without  the  intention  of  remaining,  consti- 
tutes domicil,  and  therefore,  that  a  person  who  came  to  this  city, 
and  established  himself  in  business  here,  but  who,  while  his 
business  was  still  carried  on  here,  had  gone  to  Scotland,  partly 
on  business,  and  partly  for  pleasure,  and  remained  there  two 
years,  though  with  the  intention  of  returning,  was  liable  to  be 
proceeded  against  as  a  non-resident  debtor. 

The  same  doctrine  was  laid  down  by  the  same  court  in  the 
case  of  Frost  v.  Brisbin  (19  Wend,  11).  In  that  case  the  de- 
fendant, a  resident  of  this  State,  went  to  Milwaukie,  and 
opened  a  store  there,  which  he  attended  to  for  ten  months,  but 
without  the  intention  of  remainiag,  unless  his  business  was  suc- 
cassful,  having  left  his  family,  in  the  mean  time,  in  this  State. 
Yet  the  court  held  that  he  was  a  resident  ol  Milwaukie,  and 
was  liable  to  be  arrested  in  this  State,  under  the  act  of  1831,  as 
a  non-resident.  In  this  case,  as  in  the  last  case  cited,  the 
domicil  was  in  this  State,  while  the  residence  was  abroad. 

The  facts  stated  in  the  complaint  before  us,  show  that  the 
plaintiff's  domicil  is  in  Westchester  county — his  hmne  is  there — 
and  his  residence  also  for  a  little  more  than  half  the  year,  but 
that  is  not  inconsistent  with  the  fact  that  his  residence  is  in  the 
city  of  New  York,  for  the  remainder  of  the  year. 

Residence  is  defined  by  Webster  to  be  "  the  dwelling  in  a 
place  for  some  continuance  of  time,"  and  the  court  in  the  case 
of  Frost  V.  Bmfttn  just  cited,  say  "  there  must  be  a  settled,  fixed 
abode,  an  intention  to  remain  permanently  at  least  for  a  time, 


48  CASES  IN  THE  SUPERIOR  COURT. 


Camden  and  Amboj  Railroad  Co.  v.  finch. 


for  business  or  other  purposes,  to  constitute  a  residence  within 
the  legal  meaning  of  the  term."  The  plaintiff  establishes  the 
fact  of  his  residence  in  New  York  precisely  in  conformity  with 
this  definition.  He  came  to  the  city  in  December,  1849,  "  for 
the  winter  seasoti,"  and  about  the  first  of  December,  1850,  "he 
again  took  apartments  for  the  winter."  By  his  own  showing, 
he  came  with  the  intention  of  remaining,  and  in  1849,  "  did 
remain  permanently,  for  a  time,  in  the  city."  It  was  his  settled 
fixed  abode  for  the  winter. 

The  act  contemplates  a  person  having  two  places  of  residence. 
That  he  resided  in  Westchester  is  conceded  ;  but  during  the  four 
or  five  months  in  which  he  dwelt  in  New  York  continuously, 
could  he  be  said  to  be  residing  or  dwelling  in  West  Chester? 
To  give  any  meaning  to  the  act,  he  must  be  considered  as 
residing  in  New  York  and  in  West  Chester  for  the  several  por- 
tions of  the  year  in  whiph  he  abode  or  dwelt  in  them  respec- 
tively, and  this  construction,  we  have  seen,  is  in  accordance  with 
the  strict  legal  meaning  of  the  term  "  residence^ 

As  his  place  of  business  as  well  as  of  residence  was  in  New 
York,  he  must,  under  the  act,  be  assessed  there,  and  he  was  pro- 
perly assessed  in  the  15th  Ward,  in  which  he  resided. 

The  judgment  of  the  Special  Term  must  be  aflSrmed  with 
costs. 


Cahdbn  &  Amboy  Railroad  Company  v.  Finch. 

The  statute  (2  Rev.  Laws,  429,  g  212,  213,  215,  217)  which  gives  the  owner  ol  a 
wharf  the  right  to  distrain  for  wharfage,  does  not  apply  to  a  case  where  a  party 
so  used  the  pier,  which  projected  from  a  balkhead  north  of  the  owner's  wharf, 
as  to  prevent  him  from  deriving  any  benefit  therefrom.  It  was  an  obatruetioA 
to  the  owner's  enjoyment,  bat  not  a  use  of  it^  fron(i  which  a  contract  to  paj 
wharfage  could  be  implied. 
(Before  Samdfdrd,  Mason,  and  Caupbelix,  J.  J.) 
June  14,  1851. 

Demurrer  to  Pkas. — ^This  was  an  action  of  replevin  brought 
by  plaintiffs,  for  goods  taken  by  the  defendant  from  on  board 
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plaintiffs'  steamboat,  while  lying  at  a  certain  pier  in  the  city  of 
New  York. 

The  defendant,  by  his  cognisance,  acknowledged  the  taking, 
and  justified  the  act  by  setting  up  that  he  distrained  the  goods 
as  bailiff  of  Mr.  Lispenard  Stewart,  who  was  the  landlord  and 
owner  of  a  bulkhead  100  feet  long,  on  West  street,  between 
Watts  and  Hoboken  streets.  That  the  plaintiffs'  steamboi&t 
used  and  enjoyed  this  bulkhead  for  the  space  of  32  days. 

The  plaintiffs'  plea  traverses  this,  and  sets  up,  that  during  tlid 
times  mentioned  in  the  cognisance  there  was  a  pier  extending 
from  the  bulkhead,  which  pier  and  bulkhead  were  lawfully  in 
the  possession  of,  and  held  by  plaintiffs,  under  a  lease  from 
Stewart,  which  lease  was  dated  May  1, 1844,  but  not  delivered 
until  March,  1847,  at  which  time  this  pier  was  appurtenant  to, 
and  constructed  in  front  of,  and  extending  from  the  bulkheadj 
and  that  the  demised  bulkhead  extended  to,  and  joined  the  bulk- 
head mentioned  in  the  cognisance.  That  the  pier  was  lawfully 
used,  at  the  time  alleged,  by  the  steamboat  of  plaintiffs.  That 
said  pier  and  bulkhead,  so  in  the  possession  of  plaintiffs,  and  so 
used  by  tiiem,  were  so  situated,  in  reference  to  the  undemised 
bulkhead  of  Stewart,  that  in  making  fast  to,  and  using  the 
former  by  plaintiffs'  boat,  it  was  necessary  that  a  portion  of  the 
steamboat  should  be  fronting  the  undemised  bulkhead  ;  and  that 
in  using  the  latter  by  vessels,  it  was  necessary  that  such  vessels 
should  be  fronting  the  said  pier.  That  the  steamboat,  at 
the  time  mentioned,  used  the  said  pier  ;  absque  koc,  that  the 
steamboat  used  the  bulkhead  or  wharf,  in  the  cognisaiice  men- 
tioned. 

The  defendant  replied,  that  before  the  erection  of  the  pier, 
Stewart  was  possessed  of  130  feet  of  bulkhead  on  West  streeti 
and  that,  while  so  possessed,  on  the  1st  May,  1844,  he  executed 
a  lease  to  the  Messrs.  Stevens,  and  leased  to  them  so  much  of 
the  bulkhead  as  lies  north  of  a  certain  notch  in  the  dock  log, 
being  30  feet  of  the  north  part,  for  a  term  of  years.  That  he 
remained  the  owner  of  that  part  of  the  bulkhead  lying  south  of 
the  demised  part,  and  was  lawfully  entitled  to  the  wharfage 
accruing  thereon.  That  at  the  time  of  the  demise,  the  Messrs. 
Stevens  hired  from  Stewart,  for  one  year,  the  right  of  laying  up 
a  steamboat  in  the  basin'  between  Hoboken  and  Watts  streets. 
Vol.  V.  4 
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imd  that  they  continued  to  hire^p  to  May  1, 1847.  That  after 
.  said  demise  of  said  30  feet  of  balkhead,  Messrs.  Stevens,  with- 
out the  license  of  Stewart,  built  a  pier  extending,  from  the  bulk- 
liead  so  demised,  150  feet  into  the  river,  thereby,  and  by  the  use 
thereof  by  placing  steamboats  side  by  side  alongside  of  the 
«ame,  preventing  any  access  of  vessels  to  Stewart's  undemised 
loulkhead,  except  what  was  made  by  vessels  laid  up  alongside 
of  said  pier,  and  alongside  of  those  attached  to  the  pier  in  the 
«aad  basin,  in  front  of  said  bulkhead.  That  the  pier  mentioned 
in  the  plea  is  the  same  pier  as  in  the  replication  mentioned,  and 
that  plaintiffs'  steamboat  was,  at  the  several  times  mentioned, 
wholly  in  the  occupancy  of  said  basin  in  front  of  the  bulkhead 
^tielonging  to  Stewart,  and  excluding  all  other  vessels  from  the 
«fee  thereof,  at  the  respective  times,  during  which,  said  steamboat 
was  occupying  the  same. 
The  plaintiffs  demurred  on  the  following  grounds : — 

Ist.  That  the  facts  set  forth  in  said  replication  do  not  show 
a  lawful  power  or  authority  in  said  Lispenard  Stewart  to  dis- 
train, for  the  wharfage  claimed  in  this  action,  on  the  chattels  of 
vaid  plaintiffs  on  board  said  steamboat,  nor  to  warrant  said 
defendant,  as  the  bailiff  of  said  Stewart,  to  take  the  same. 

2d,  That  said  replication  shows  that  said  Stewart  was  not 
legally  entitled  to  demand  and  collect  the  said  wharfage  from 
Ihe  said  steamboat — ^inasmuch  as  it  shows  that  said  steamboat 
was  not  made  fast  to  the  bulkhead  or  wharf  of  the  said  Stewart 
remaining  undemised — and  that  the  said  vessel  did  not  use  said 
bulkhead  or  wharf  so  remaining  undemised. 

8d.  That  it  appears  that  said  steamboat  was  at  the  several 
times,  Ac,  made  fast  to  a  pier  or  wharf  which  was  not  in  the 
possession  of  said  Stewart,  and  to  which  he  had  not  the  title, 
for  the  purposes  aforesaid. 

4tfa.  That  it  appears  that  said  John  C.  Stevens,  Robert  L. 
Stevens,  and  Edwin  A.  Stevens,  were  entitled  to  collect  said 
wharfage  ;  as.  said  vessel  was  made  fast  to  said  pier  in  their 
possession. 

5th.  That  if  satd  Stewart  were  entitled  to  collect  wharfage 
from  said  steamboat  while  made  fast  to  said  pier,  yet  it  does 
Qoi  appear  that  he  was  entitled  to  distrain  the  said  chattels  of 
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said  plaintiiffs,  for  the  wharfage  of  said  steamboat  for  several 
times,  or  for  more  times  than  once. 

6th.  That  said  replication  does  not  take  issue  with,  nor  con- 
fess and  avoid  the  facts  averred  in  said  third  plea. 

7th.  That  said  replication  does  not  traverse  the  averments 
made  in  said  plea  relating  to  the  lease  therein  set  forth. 

8th.  That  said  replication  sets  up  a  traverse  upon  a  traversQ 
in  said  pica. 

By  the  Court.  Mason,  J. — The  demurrer  in  this  case  is 
well  taken. 

From  an  examination  of  the  several  sections  of  the  statute 
upon  the  subject  of  wharfage  in  the  city  of  New  York  (2  Rev. 
Laws,  429,  §  212,  213,  215;  217),  it  appears  that  to  entitle  th^ 
owner  of  a  wharf  to  distrain  for  wharfage,  the  vessel  on  whose 
account  the  wharfage  is  claimed,  must  have  been  fastened  to 
the  wharf,  or  to  another  vessel  which  was  so  fastened.  Ad 
agreement  to  pay  wharfage,  is  implied  from  the  fact  of  the 
vessel  so  using  the  wharf,  and  the  statute  fixes  the  amount  ta 
be  paid. 

But  the  ground  on  which  the  defendant  rests  the  right  to 
distrain  in  this  case  is,  not  that  the  plaintiff's  used  the  wharf, 
but  that  they  used  the  pier  which  projected  out  into  the  river 
from  the  bulkhead  north  of  the  wharf  in  question,  in  such  a 
way  as  to  prevent  the  owners  of  the  wharf  from  using  or  deriv- 
ing any  benefit  from  it.  It  was  an  obstruction  interposed  by 
the  plaintiffs  to  the  enjoyment  of  the  wharf  by  the  owners — 
not  a  use  of  it  by  the  plaintiffs,  from  which  a  contract  to  pay 
wharfage  can  be  implied. 

The  owners  of  the  wharf  may  be  entitled  to  compensation 
in  damages,  for  the  injury  they  have  sustained  ;  but  we  are* 
clearly  of  opinion  tliat  they  cannot  obtain  this  compensation 
by  distress.  If  a  person  should  unlawfully  obstruct  the  pas- 
sage to  his  neighbor's  dwelling,  so  as  to  debar  him  all  access 
to  it,  and  thereby  prevent  him  from  enjoying  it,  he  would  be 
liable  to  respond  in  an  action  for  the  wrong  done,  but  it  would 
be  diflScult  for  the  injured  party  to  sustain  an  action  of  assumpsit 
for  use  and  occupation,  or  any  other  proceeding  founded  on  con- 
tract :  and  it  is  a  well  settled  principle  that  distress  for  rent 
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can  only  be  resorted  to  where  there  has  been  an  agreement  to 
pay  rent,  either  expressed  or  implied  {Valentine  v.  Jackson,  9 
Wend.  202). 
There  must  be  judgment  for  the  plaintiff  on  the  demurrer. 


Frederick  P.  James  v.  Alexander  Chalmers. 

The  presumption  of  law  that  the  holder  of  m  promiworj  note  is  its  owner,  is  not 

repelled  by  showing  that  it  came  into  his  hands  alter  it  was  dne. 
Proof  of  a  yalnable  consideration  is  only  necessary  to  be  made  when  a  defence  is 

set  np^  which,  unless  the  plaintiff  was  a  purchaser  for  yalue  and  without  notice^ 

would  conclude  him. 
In  all  other  cases  a  plaintiff  who  sues  as  an  endorsee,  and  proves  his  title  as  such, 

is  to  be  deemed  the  real  party  in  interest  under  g  111  of  the  Code. 
These  points  assented  to  by  all  the  judgesi    BriMbane  v.  Pratt  (4  Denio,  63)  is  not 

to  be  construed  as  sanctioning  an  opposite  doctrine. 
Order  at  special  term,  denying  a  re-hearing,  affirmed  with  costs. 
(Before  Dun  and  Campbeu,  J.  J.) 
(17th  June,  1851.) 

This  was  an  appeal  from  an  order  made  by  Mr.  Justice  Paine 
at  special  term,  denying  a  motion  on  the  part  of  the  defendant 
for  a  re-hearing. 

The  action  was  brought  by  the  plaintiff,  as  endorsee  of  a  pro- 
missory note,  against  the  defendant  as  maker,  and  the  referee 
(M.  Ulshoeffer,  Esq.)  had  reported  that  the  plaintiff  was  entitled 
to  recover  the  full  amount  of  the  note,  with  interest.  It  ap- 
peared from  the  report,  that  the  note  was  given  to  Adams  & 
Brownell,  and  was  endorsed  by  them  ;  that  before  it  was  due  they 
transferred  it,  for  value,  to  one  Lucius  S.  Beardsly,  who  sold  it, 
after  its  maturity,  to  one  Wm.  M.  Parks,  from  whose  hands  it 
passed  into  those  of  the  plaintiff,  but  it  did  not  appear  that  any 
consideration  passed  from  the  plaintiff  to  Parks.  The  title  of 
the  plaintiff  was  put  at  issue  by  the  pleadings. 

J,  Aitken,  for  the  defendant,  insisted  that  as  it  did  not  appear 
that  the  plaintiff  had  given  any  value  for  the  note,  and  it  was 
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certain  that  he  received  it  after  it  was  due,  it  was  a  presumption 
of  law  that  he  was  prosecuting  the  suit  for  the  benefit  of  Parksi 
and  the  court  was  therefore  bound  to  say  that  he  was  not  the 
real  party  in  interest,  and  under  the  Code,  §  111,  had  no  right  to 
maintain  the  action.  He  relied  upon  the  case  of  Brisbane  t. 
Pratt  (4  Denio,  63),  in  which  Mr.  Justice  Jewett  said  that  the 
holder  of  a  promissory  note,  under  the  like  circumstances,  is  to 
be  deemed  a  mere  trustee,  as  a  controlling  authority. 
W.  C.  Bettsj  for  the  plaintiff,  was  stopped  by  the  court. 

DuER,  J. — ^There  is  no  exception  from  the  rule,  that  the  holder 
of  a  promissory  note  sufficiently  proves  his  title  as  owner  by  the 
production  of  the  note,  and  proof  of  the  signatures  of  the 
maker  and  endorser.  Whether  the  note  came  into  his  hands 
before  or  after  it  was  due,  he  is  not  required  to  show  that  it 
was  transferred  to  him,  for  value,  unless  a  defence  is  set  up  that 
would  otherwise  conclude  him.  Where  no  defence  is  inter- 
posed, even  his  admission  that  he  paid  no  value,  would  not 
destroy  his  title  as  owner.  The  mere  delivery  of  a  note,  if  not 
accompanied  with  a  trust,  would  be  sufficient  to  vest  an  abso- 
lute title,  since,  unexplained,  it  would  be  evidence  of  a  gift.  If 
the  plaintiff  is  a  trustee  for  Parks,  the  proof  rested  upon  the 
defendant. 

The  observations  of  Mr.  Justice  Jewett,  in  Brisbane  v.  Pratt, 
must  be  understood  in  reference  to  the  particular  circum- 
stances of  that  case,  in  which  a  defence  was  set  up  that  could 
only  be  met  by  proof  that  the  plaintiff  was  a  bond  fide  holder 
for  value.  Whether  in  that  case  the  declarations  of  a  former 
holder  were  properly  admitted  in  evidence  to  impeach  the  title 
which  he  had  passed,  is  a  question  that  we  are  not  now  called 
upon  to  consider. 

Although  we  can  see  no  reason  for  doubting  that  the  order 
appealed  from  must  be  affirmed,  we  shall  suspend  our  judgment 
until  we  have  consulted  our  brethren,  and  if  the  question  shall 
be  regarded  by  them  as  at  all  doubtful,  the  case  shall  be  called 
again  upon  an  early  day. 

Upon  consultation,  the  judges  were  all  of  opinion  that  a 
further  argument  was  unnecessary,  and  that  the  order  at  special 
term  should  be  affirmed. 
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June  2l8t.      The  order  was  accordingly  affirmed  and  final 
jndgment  rendered  for  the  plaintiff,  (a) 


Edwaed  p.  Fry,  respondent,  v.  James  Goedon  BENinBrr, 

appeHant. 

IrreleTaqejor  surplusage  is  not  a  ground  of  demurrer  to  an  answer  which  containa 

a  denial  of  any  material  allegation  in  the  complaint;  or  sets  up  a  valid  defenee. 
When  a  publication  is  libellous  upon  its  iace,  the  law  implies  that  it  was  published 

with  a  malicious  intent 
Malice  in  such  cases  is  a  conclusion  of  law  which  the  plaintiff  is  not  required  to 

prove,  nor  the  defendant  |>ermitted  to  deny. 
It  is  only  when  the  publication  would  be  privileged,  if  not  in  fact  malicious^  that 

malice  is  necessary  to  be  averred  and  proved. 
In  other  cases,  the  denial  of  malice  forms  an  issue,  which  a  jury  has  no  right  to 

determine,  and  which  the  court  mubt  therefore,  reject  as  immaterifll. 
Allegations  in  a  complaint,  relative  to  the  intent  and  motives  of  a  libellous  publica- 
tion, are  not  to  be  deemed  material,  so  as  to  render  it  necessary  for  the  defend* 

ant  to  admit  or  controvert  them  in  his  answer. 
Only  those  allegations  in  a  complaint  are  material,  in  the  sense  of  the  code,  which 

the  plaintiff  must  prove  upon  the  trial  in  order  to  maintain  his  action. 
An  inuendo  is  not  an  averment  of  facts,  but  an  inference  of  reasoning. 
When  improperly  framed,  it  may  in  some  cases  justify  a  demurrer,  but  its  truth 

or  falsehood  is  never  a  question  of  fact  for  the  consideration  of  a  jury. 
The  sole  office  of  'an  inuendo,  is  explanation,  and  the  only  question  which  it 

raises  is^  whether  tbe  explanation  given  is  a  legitimate  deduction  from  the 

premises  stated ;  and  this  question  it  belongs  to  the  court  alone  to  determine. 
The  decision  of  the  supreme  court  in  Van  Vechten  y.  Hopkins,  settled  the  law  in 

this  state,  that  *'  from  the  nature  and  use  of  an  inuendo,  it  is  not  the  subject 

of  proof  by  witnesses.** 
Hdd,  that  the  issues  taken  in  the  answer  of  the  defendant  upon  the  truth  of  the 

inuendoes  in  the  complaint  were  immaterial. 
The  code  has  made  an  important  change  in  the  rules  of  pleading  in  actions  for 

libel  or  slander,  in  not  requiring  extrinsic  facts,  showing  the  application  of  the 

words  to  the  plaintiff,  to  be  stated  in  the  complaint 
But  extrinsic  facts,  when  the  proof  is  necessary  to  determine  the  meaning  of  the 

worde^  as  libellous  or  slanderous^  must  still  be  stated  in  the  complaint 
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*ni«  eode  has  onlj  abolished  those  rules  of  pleading  which  are  teohaieal  aad 

formal,  aod  arose  chiefly  from  an  arbitrary  classification  of  actions 
These  rules  which,  as  funnded  in  good  sense  and  sound  logic,  lend  an  importaul 

aid  in  the  inTeetigation  of  truth,  it  has  been  careful  to  retain. 
Of  these  rules  none  is  more  evidently  just  or  better  established  than  that  whieH 

declares,  "  That  where  a  defamatory  charge  is  made  in  general  terms,  it  oaft 

only  be  justified  by  a  specification  of  the  facts  which  are  relied  on  to  estabUsh 

its  truth.** 
An  answer  is  insufficient  in  the  sense  of  the  oode,  and  therefore  bad  upon  demurrer, 

not  only  when  it  sets  up  a  defence  g^undless  in  law,  but  when  in  the  mode  eC 

stating  a  defenoe,  otherwise  valid,  it  violates  the  essential  rules  of  pleading; 
Edd,  that  as  the  defamatory  charges  in  each  libel,  ret  forth  in  the  complain^ 

were  general,  the  averments  in  the  answer  that  the  facts  stated  in  each  publietr 

tion  **  were  and  are  true,"  as  a  justification  were  insufficient 
An  averment  in  an  answer  that  certain  facts  are  true,  "  as  the  defendant  has  basft 

informed  and  believes^**  is  to  be  construed  as  an  averment  "  upon  information 

and  belief  of  the  existence  of  the  facts,  in  all  case%  where  the  existence  of  th« 

facts  is  necessary  to  be  proved  to  constitute  a  defence. 
Whether  a  publication,  libellous  on  its  face,  may  be  excused  as  privileged.  Is  a 

question  of  law  that  may  be  properly  raised  by  a  demurrer. 
A  publication  cannot  be  excused  as  privileged  upon  the  ground  that  its  animal 

versions  were  a  fair  and  legitimate  criticism,  unless  the  truth  of  the  facts  upo^ 

which  these  animadversions  were  founded  is  established  or  admitted. 
In  all  such  eases  the  defences  of  truth  and  privilege  are  inseparable ;  and  when 

that  of  truth  is  not  pleaded,  that  of  privilege  must»  of  necessity,  be  rejected. 
H^d,  that  as  the  publications  set  forth  in  the  complaint  were  not  justified,  and 

asserted  facts  and  imputed  designs^  which  rendered  them  li}>eIlou^  the  defence 

ai  privil^e  could  not  be  sustained. 
A  demurrer  may  properly  include  matter  in  mitigation  of  damages^  when  th« 

truth  of  a  libel  is  not  sufficiently  pleaded. 
It  is  not  necessary  that  a  demurrer  should  eover  issues  taken  in  an  answer  upai^ 

matters  of  inducement  merely. 
When  circumstances  in  mitigation  are  meant  to  be  given  in  evidence,  they  mus^ 

be  stat«d  as  such  in  the  answer ;  otherwise,  the  plaintiff  will  have  a  right  td 

infer  that  they  are  meant  to  be  relied  on  as  a  bar,  and  upon  that  ground  may 

juittly  demur  to  them. 
Udd,  Uiat  plaintiff  was  entitled  to  judgment  upon  all  the  demurrer^  with  usua^ 

liberty  to  amend  upon  payment  of  costs  given  to  defendant 

(Before  Oaklbt,  Ch.  i^  Duxa  and  Patnx;    J.  J.,  heard,  April   7  and  8b, 
decided  June  28,  1861.) 

This  was  an  action  brought  by  the  plaintiff,  as  manager  of  aa 
Italian  Opera  Company,  against  the  defendant,  as  editor  and 
proprietor  of  the  New  York  Herald,  for  the  publication  in  thati 
journal  of  twelve  successive  libels  upon  the  plaintiff  in  his  pri- 
vate character  and  as  manager  of  the  opera. 

The  defendant  interposed  an  answer  to  each  libel,  and  to  eacl| 
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of  these  answers  the  plaintiff  demurred,  and  also  interposed  a 
thirteenth  demurrer  to  the  conclusion  of  the  answer.  The 
pleadings  extended  to  more  than  860  folios,  and  formed  a  printed 
pamphlet  of  89  pages.  The  answers  alone  amounted  to  269 
folios. 

As  the  questions  on  the  demurrers  to  each  libel  were  substan- 
tially the  same,  the  opinion  of  the  court  is  given  upon  the  first 
libel,  answer  and  demurrer,  which  thus  decided  the  whole  case. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court.  The 
pleadings  were  under  the  code,  and  the  cause  was  before  the 
court  on  appeal  from  the  decision  at  special  term,  sustaining  the 
demurrer. 

Edward  Sandford,  John  Van  Buren,  and  B.  Galbraith  for  the 
appellants,  made  and  argued  the  following  points  : 

I.  There  is  but  one  complaint  and  one  answer,  and  there  can 
be  but  one  demurrer.  The  plaintiff  is  in  error,  therefore,  in 
having  interposed  thirteen  demurrers,  and  must  elect  to  pro- 
ceed on  one  only. 

II.  A  demurrer  must  be  either  to  the  whole  answer,  or  to  one 
or  more  of  the  several  defences  set  up  in  the  answer.  It  cannot 
be  to  part  of  a  defence.    {CM  v.  Frazee^  3  Code  Rep.  43.) 

Neither  one  nor  all  of  the  demurrers  together  can  be  regarded 
as^a  demurrer  to  the  entire  answer. 

Neither  of  the  demurrers  is  a  demurrer  to  the  entire  answer 
to  one  count  or  division  of  the  complaint. 

The  inducement  is  referred  to  and  must  be  considered  as 
relating  to  each  count  of  the  complaint,  and  the  denial  of  the 
inducement  must  be  considered  as  relating  to  each  answer  to 
each  count. 

III.  A  demurrer  bad  in  part  is  iRid  altogether. 

Each  demurrer  proposes  to  be  a  demurrer  to  the  whole 
answer  to  each  count.     It  is  not ;  and  it  is.  therefore,  bad. 

If  a  demurrer  to  this  whole  answer — some  part  of  the  answer 
is  good — and,  therefore,  the  demurrer  is  bad. 

IV.  A  demurrer  can  only  be  interposed  for  insufficiency. 
The  demurrers,  nor  either  of  them,  anywhere  allege  or  show 

that  the  answer,  or  any  part,  is  insufficient. 
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Y.  An  answer  cannot  be  demurred  to  for  being  immaterial. 

The  plaintiff  alleges  as  a  ground  for  each  one  of  his  demur- 
rers that  the  answer  and  each  part  of  it  is  immaterial.  {Smith 
V.  Greening,  2  Sand.  S.  C.  R.  702.) 

YI.  A  demurrer  to  an  answer  must  state  the  grounds  thereof. 
Code,  §  153. 

(a.)  Saying  that  the  matters  are  badly  pleaded,  or  that  the 
statements  in  the  answer  are  bad  pleading,  is  not  stating  the 
grounds  of  the  insuflBciency.     1  Ch.  PI.  706. 

YII.  When  an  answer  contains  irrelevant  or  redundant  matter, 
or  its  allegations  are  so  indefinite  or  uncertain  that  the  precise 
nature  of  the  defence  cannot  be  ascertained,  the  plaintiffs' 
remedy  is  by  motion.  (Code  §  160.  Smith  v.  Greening,  2 
Saund.  S.  C.  R.  702.) 

The  judgment  appealed  from  is  erroneous. 

YIII.  It  is  not  true,  as  stated  in  the  judgment,  that  in  not 
one  of  the  answers  is  there  a  distinct  positive  averment  of  the 
truth  of  the  charges  contained  in  the  particular  libels.  See 
folios  106, 107, 169, 161, 171  to  184, 189,  255. 

IX.  The  court  had  no  authority  to  decide  that  the  defence 
of  privilege  was  groundless,  or  that  the  alleged  libels  went 
beyond  the  limits  of  fair  and  legitimate  criticism.  That  was 
matter  of  fact  for  a  jury. 

Ambiguity  forms  no  ground  for  a  demurrer. 

The  grounds  of  demurrer  in  the  thirteenth  demurrer  are  not 
sufficient. 

The  demurrers  not  covering  the  whole  answer,  judgment  for 
the  plaintiff  on  the  whole  issue  is  improper. 

X.  The  court  at  the  special  term,  wholly  mistook  the 
character  and  office  of  the  insertion  of  the  words  "  informed 
and  believes,"  in  the  answer.  The  complaint  being  sworn  to, 
the  answer  had  to  be  verified,  and  these  words  were  inserted 
in  the  pleading  merely  in  reference  to  the  brief  form  prescribed 
for  its  verification.  They  do  not  qualify,  in  any  manner,  the 
legal  effect  of  the  matter  so  alleged  as  a  pleading,  nor  tender 
any  issue  as  to  the  fact  whether  the  defendant  had  such  infor- 
mation and  belief. 

The  qualification  has  reference  solely  to  the  verification. 

XI.  The  judgment,  at  the  special  term,  should  be  reversed. 
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and  judgment  be  given  to  the  defendant  on  the  demurrers,  with 
liberty  to  plaintiff  to  reply,  on  payment  of  costs. 

■ 

F.  R.  Sherman  made  and  argued  the  following  points : 

I.  None  of  the  libels  are  legal  or  privileged  communica- 
tions Dibden  v.  Swan^  1  Esp.  R.  28.  Kenyon  J.,  "  The  editor 
of  a  public  newspaper  may  fairly  and  candidly  comment  on 
any  place  of  public  entertainment ;  but  it  mast  be  done  fairly, 
and  without  malice  or  view  to  injure  or  prejudice  the  proprietor 
in  the  minds  of  the  public.  That  if  so  done,  however  severe 
the  censure,  the  justice  of  it  secures  the  editor  from  legal 
animadversion  :  but  if  it  can  be  proved  that  the  comment  is 
unjust,  is  malevolent,  or  exceeding  the  bounds  of  fair  opinion, 
that  such  is  a  libel,  and,  therefore,  actionable."  Also,  Thomas 
V.  CrosweU,  7  J.  R.  264.    . 

There  is  a  class  of  cases  which  are  called  legal  or  privileged 
communications,  such  as  applications  to  the  legislature,  peti- 
tions to  proper  authorities  to  redress  grievances,  giving  th«j 
character  of  a  servant,  or  the  credit  or  standing  of  a  merchant 
on  a  proper  occasion — but  this  case  falls  among  neither  of 
these  classes. 

II.  The  truth  or  justification  is  not  well  pleaded. 

I.  On  the  ground  that  no  specific  facts  are  alleged  to  sup- 
port it.  {Jansen  v,  Stewart,  1 T.  R.  763  ;  Van  JSTess  v.  HamUton^ 
19  J.  R.  949  ;  Cooper  v.  Greely,  1  Denio,  364  ;  Jones  v.  Stevens, 
11  Price  Ex.  R.  235  :  Stiks  v.  J^Tokes,  7  East  R.  506.) 

II.  That  under  the  code  a  general  averment,  repeating  over 
the  libel,  and  averring  it  to  be  true,  on  information  and  belief, 
or  that  all  the  facts  therein  contained  are  true  on  information 
and  belief,  is  insufficient.  The  code  allows  only  the  truth  to 
be  pleaded  in  bar.  The  justification  must  be  as  broad  as  the 
charge.  The  law  is  not  changed,  in  this  respect,  by  the  code. 
Sec.  142. 

De  Crespigny  v.  WeUesley,  5  Bing.  R.  893  ;  15  C.  L.  R.  477, 
478  : .  Best,  Ch.*  J.  *'  If,  without  any  allegation  that  its  contents 
were  true,  or  that  the  publisher  had  any  reason  to  believe 
them  to  be  true,  we  were  to  hold  that  these  pleas  were  a  justi- 
fication, we  should  establish  a  mode  by  which  men  might 
indulge  themselves  in  ruining  the  character  of  any  persons  they 
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might  be  disposed  to  calumniate.  There  will  be  no  diiBcolty 
in  getting  wretches  who  woald  be  better  off  within  the  walls  of 
a  prison  than  they  are  without,  to  furnish  such  as  will  pay  for 
them,  with  any  statements  they  may  desire,  respecting  the  cha- 
racter of  any  persons  whatever." 

In  reference  to  charges  left  to  the  inference  of  the  reader, 
instead  of  being  directly  made,  Van  Buren,  Senator,  in  the  case 
of  Spencer  t.  Soutkvnck,  11  Johns.  R.  593,  says  :  *'  Such  a 
doctrine  (referring  to  the  doctrine  of  its  being  allowed  as  a 
defence),  added  to  the  acknowledged  licentiousness  of  the  press, 
would  form  a  rampart  from  behind  which  the  blackest  scurrility 
and  the  most  odious  criminations  might  be  hurled  on  private 
character  with  impunity,  and  would,  indeed,  render  the  press 
both  a  public  and  private  curse,  instead  of  a  public  blessing.'' 

Lewis  V.  Clementy  3  Barn,  &  Aid.  702.  Libel  by  an  editor  of 
a  newspaper  on  an  attorney. 

The  libel  began — "  Shameful  conduct  of  an  Attorney !"  The 
defendant  pleaded  that  the  account  was  a  true  account  of  pro- 
ceedings in  a  court  of  law  ;  and  after  verdict  for  the  defendant, 
it  was  held,  that  the  above  words  formed  no  part  of  the  pro- 
ceedings, and  the  plaintiff  was  entitled  to  judgment.  Libellous 
matter  repeated  over  on  information  and  belief,  without  dis- 
closing the  name  of  the  author,  or  the  source  of  information, 
and  that  it  is  entitled  to  credit,  is  not  only  no  justification,  but 
it  is  not  even  evidence  or  a  circumstance  in  mitigation.  {Wol* 
cott  V.  HaU,  6  Mass.  B.  514 ;  Lane  v.  Hinman,  1  Price  Ex.  R. 
76  ;  2  Atk.  R.  472.) 

In  Mapes  v.  Weeks,  4  Wend.  659  ;  Inman  v.  Foster,  8  Wend. 
602 ;  Kennedy  v.  Gifford,  19  Wend.  301,  it  was  adjudged  in 
New  York  that  evidence  that  the  defendant  had  been  told  by 
another  what  he  had  uttered  against  the  plaintiff  was  inadmissi- 
ble, as  well  in  mitigation  of  damages,  as  in  bar  of  a  recovery. 
(Starkie  on  Slander,  p.  302  n)  [340]. 

So  in  England,  suspicions  and  rumors  of  the  guilt  of  a  party 
to  whom  crime  is  imputed  may  be  given  in  evidence  in  mitiga- 
tion of  damages.  Here  this  doctrine  has  long  since  been  ex- 
ploded.   (Stark,  on  Slan.  Introd.  p.  24.) 

III.  The  fact  of  publication  being  admitted,  a  traverse  of 
motives  and  meaning  is  immaterial.    The  motives  and  meaning 
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are  apparent,  as  soon  as  the  fact  of  publication  is  admitted. 
{Jlstley  V.  Young,  2  Bur.  R.  812.) 

IV.  The  matters  set  up  in  the  answer,  such  as  the  whole 
article,  might  possibly  be  evidence  at  the  trial,  but  are  not 
material  facts,  pleadable,  on  which  issue  could  be  joined.  They 
ai-e  mere  evidence  of  facts,  at  the  most.    (2  Ed.  Ch.  R.  211.) 

y.  The  matters  in  each  answer  are  in  aggravation,  not  in 
mitigation  of  damages.  They  are  merely  re-libelling  the  plain- 
tiff on  the  records  of  the  court.     {Stiles  v.  Jfokes,  7  East  606.) 

YI.  A  demurrer  admits  nothing  except  what  is  well  pleaded. 
{Jones  V.  Stevens,  11  Price  Ex.  R.  235.) 

VII.  As  to  the  last,  (thirteenth  demurrer,)  the  defendant  can- 
not plead  that  the  plaintiff  was  not  damaged.  (Russell's  case, 
No.  161 ;  Dyer's  R.  26 ;  6  Comryn's  Dig.  Plead,  in  actions  of 
Misfeasance,  2  L.  P.  342.) 

VIII.  There  should  be  final  judgment  for  the  plaintiff,  and  a 
writ  of  inquiry  issue.  The  defendant  ought  not  to  be  allowed 
to  libel  the  plaintiff  on  the  records  of  the  court.  {Stiks  v. 
J^Tokes,  7  East  506  ;  Thomas  v.  CrosweU,  7  J.  R.  264  ;  Van  Jfess 
V.  Hamilton,  19  J.  R.  849  ;  Patten  v.  Jforris,  10  Wend.  624.) 

Besides,  the  defendant  has  had  two  opportunities  to  amend, 
and  has  thought  proper  not  to  do  so. 

The  rights  of  the  defendant  cannot  be  prejudiced,  because,  if 
he  has  got  any  evidence  in  mitigation  of  damages,  he  can  offer 
it  on  a  writ  of  inquiry. 

DuER,  J. — ^The  complaint  and  answer  in  this  case,  are,  perhaps, 
as  extraordinary  pleadings  as  have  ever  been  exhibited  in  a 
court  of  justice  ;  and  it  would  be  the  severest  condemnation  of 
the  code  that  has  yet  been  pronounced,  were  we  forced  to 
declare  them  its  legitimate  offspring.  But  this  declaration  we 
cannot  make.  The  condemnation  it  implies  would  be  glaringly 
unjust.  These  singular  pleadings  derive  no  sanction  from  the 
code.  They  are  not  only  inconsistent  with  its  general  design, 
but  directly  at  variance  with  many  of  its  provisions.  The 
object  of  the  code  is  to  reduce  pleadings  to  the  utmost  simplicity 
that,  in  each  case,  the  nature  of  the  subject,  and  of  the  relief 
sought,  will  properly  admit ;  and  if  the  rule,  which  it  clearly 
prescribes,  that  only  those  facts  are  to  be  stated  which  constitute 
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the  canse  of  action,  or  the  substance  of  the  defence,  and  which 
mnst  be  proved  by  the  party  alleging  them,  to  entitle  him  to  a 
judgment,  shall  be  constantly  obseryed,  the  simplicity  that  has 
been  sought,  and  which  is  intimately  connected  with  the  dis- 
covery of  truth,  and  the  due  administration  of  justice,  will  be, 
certainly  attained ;  nor  will  any  cause  of  obscurity  remain, 
except  such  as  may  arise  from  the  imperfections  of  language, 
or  the  unskilful  use  of  it  by  the  pleader,  (a.) 

It  is  the  palpable  and  egregious  violation  of  this  elementary 
rule  of  the  code,  the  true  basis  of  the  whole  system,  that  has 
rendered  the  pleadings  before  us  so  voluminous  and  complex, 
that,  instead  of  being  "  a  plain  and  concise  statement  of  the 
facts  constituting  the  cause  of  action  or  the  defence,"  (Code, 
sees.  142, 149,)  they  seem  industriously  framed  to  defy  analysis 
and  baffle  comprehension.  The  complaint,  however,  is  by  no 
means  liable  to  this  censure  in  the  same  degree  as  the  answer. 
It  is,  indeed,  in  no  ordinary  measjire,  prolix  and  verbose,  con- 
taining numerous  allegations  and  averments,  that,  with  manifest 
advantage,  as  well  as  propriety,  might  have  been  omitted,  but  it 
is  simple,  lucid,  and  brief,  compared  with  the  perplexed, 
obscure,  and  almost  interminable  document  which  purports  to 
be  an  answer,  and  which,  with  {ruth,  and  almost  without  a 
metaphor,  may  be  described  as  "  Monstmm  iriforme,  ingens — cui 
lumen  ademptum." 

We  shall,  however,  endeavor  to  extricate  the  questions  of 
law  that  are  necessary  to  be  determined,  from  the  mass  of  irre- 
levant matter  in  which  they  are  involved  ;  and,  in  proceeding 
to  consider  them,  we  may  confine  our  attention  to  the  answer 
to  the  first  libel,  since  the  objections  to  which  this  is  liable, 
apply,  with  equal  force,  to  all  that  follow.  Although  the  twelve 
libels  which  are  set  forth  in  the  complaint  differ  in  the  transac- 
tions to  which  they  relate,  and  in  the  imputations  which  they 
convey,  yet  the  answers  to  each  resemble  each  other  so  entirely 
in  their  structure,  that  the  causes  of  demurrer,  which  are 


(a.)  Vide  the  able  opinion  of  Mr.  Jastice  Harris,  in  Willianu  ▼.  ffayet,  6  How 
P.  Bep.  49^  Hie  yiews  of  this  learned  jndge  exactly  correspond  with  the  obeer- 
Tations  in  the  text 
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assigned  as  applicable  to  each,  are  substantially  the  same,  so 
that  in  pronouncing  upon  the  sufficiency  or  insufficiency  of  a 
single  demurrer,  we  shall  in  effect  determine  them  all. 

As  the  censure  that  we  have  passed  on  the  answer  considered 
as  a  whole,  is  applicable  to  each  distinct  portion  of  it,  we  do 
not  doubt  that  a  large  proportion  of  the  answer  to  the  first  libel 
would  have  been  struck  out  on  motion,  as  irrelevant  or  super- 
fluous ;  but  neither  irrelevancy  nor  surplusage  is  a  sufficient 
ground  of  demurrer.  {Smith  v.  Greening  2  Sand.  S.  C.  Bep. 
702.)  And  hence,  if  those  parts  of  this  answer  which  are 
covered  by  the  demurrer  tender  a  plain  issue,  on  any  material 
allegation  in  the  complaint,  or  set  up  a  valid  defence,  the 
demurrer  must  be  overruled  ;  while,  on  the  other  hand,  it  must 
be  allowed,  if  the  issues  which  arc  formed  are  wholly  immaterial, 
or  the  defences  set  up  are  insufficient  in  law. 

It  is  alleged  on  the  part  of  the  defendant,  that  the  answer 
has  taken  issue  on  material  allegations  in  the  bill  in  denying : 

1st.  The  intent  of  the  publication. 

2d.  The  truth  of  the  inuendoes.  And  that  it  sets  up  valid 
defences  by  averring : 

1st.  The  truth  of  the  facts  stated  in  the  libel ;  and 

2d.  That  the  libel  is  a  iSir  criticism  on  the  conduct  of  the 
plaintiff,  as  manager  of  the  Italian  Opera,  and  its  publication, 
therefore,  privileged. 

We  shall  examine  these  positions  in  the  order  in  which  they 
have  been  stated  : — 

Firsts  The  denial  of  the  intent  of  the  publication,  as  eharged 
in  the  complaint.  . 

The  publication  set  forth  in  what  may  be  termed  the  first 
count  of  the  complaint,  we  do  not  hesitate  in  saying,  is  libellous 
on  its  face,  as  imputing  to  the  plaintiff  dishonest  practices  and 
motives,  and  tending  to  expose  him  to  public  odium  or  con- 
tempt ;  and  in  all  such  cases,  the  malicious  intent  of  the  publi- 
cation is  not  a  question  of  fact,  but  a  conclusion  of  law.  It  is 
the  intent  which  the  law  implies,  and  which  the  plaintiff  is  there- 
fore not  required  to  prove,  nor  the  defendant  pertaitted  to  deny. 
The  law  most  wisely  presumes,  that  every  person  endowed  with 
reason,  foresees  and  intends  all  the  mischievous  consequences 
that  may  Justly  be  expected  to  flow  from  his  voluntary  acts;  and 
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the  administration  of  justice,  both  criminal  and  civile  may  be 
said  to  rest  upon  the  solidity  of  this  maxim,  and  the  constant 
necessity  of  its  observance.  Hence,  where  the  manifest  ten- 
dency of  a  publication  is  to  subject  the  person  to  whom  it  refers 
to  public  odium  and  reproach,  the  author  or  publisher  cannot 
screen  himself  from  responsibility,  by  averring  that  he  acted 
from  a  sense  of  duty  to  the  public,  and  not  from  malice  to  the 
individual.  Unless  he  can  establish  by  evidence  the  truth  of 
his  statements,  he  must  answer  in  damages  for  the  injury  which 
he  has  occasioned,  and  which,  as  he  ought  to  have  foreseen,  he  is 
presumed  to  have  meditated.  The  absence  of  express  malice — 
of  malice  in  fact  as  distinguished  from  malice  in  law — may  fre^ 
quently  operate  to  diminish  the  amount  of  damages,  but  can 
never  be  opposed  as  a  bar  to  their  recovery,  except  in  that  class 
of  privileged  communications  in  which  express  malice  is  neces- 
sary to  be  proved  to  render  the  defendant  liable.  The  rules 
that  have  now  been  stated,  we  have  been  accustomed  to  regard 
as  elementary.  They  are  laid  down  by  all  the  text  writers,  (1 
l^rkk  on  SUmder,  by  WendtU  ch.  8,  pp.  209  and  228  ;  1 
CkUty  Plead.  424  ;  2  Greenleaf  <m  Evidence,  p.  337,  §  418,)  and 
are  declared  or  implied  in  numerous  decisions.  Without  going 
through  the  cases,  we  deem  it  sufficient  to  refer  to  the  judgment 
of  the  King's  Bench,  as  delivered  by  Mr.  Justice  Bayley,  in 
Bromage  v.  Prosser,  (4  Bar.  and  Cress.  252  and  258.)  In  the 
opinion  of  this  learned  judge,  all  the  prior  authorities  are  care- 
fully examined,  and  the  distinction  which  he  deduces  from  them 
between  malice  in  hw  and  malice  in  factj  is  not  only  lucidly 
ex|dained,  but  vindicated  by  reasons  of  unanswerable  force.  It 
was  an  action  of  slander,  and  the  question,  whether  the  words 
proved,  which  were  plainly  actionable,  had  been  spoken 
malicumsly,  was  upon  the  trial  submitted  by  the  judge  to  the 
determination  of  the  jury  as  a  question  of  fact,  and  the  jury 
having  found  a  verdict  for  the  defendant,  the  case  came  before 
the  court  upon  a  motion  for  a  new  trial.  The  judges  were  all 
of  opinion  that  the  direction  given  to  the  jury  was  erroneous, 
upon  the  ground,  that  in  an  ordinary  case  of  slander,  (not  a  case 
of  privileged  communication,)  the  law  implies  such  malice  as  is 
necessary  to  maintain  the  action,  and,  consequently,  that  in  such 
cafles^  it  is  the  duty  of  the  judge  to  withdraw  the  question  of 
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malice  wholly  from  the  consideration  of  the  jury.  It  is  hardly 
necessary  to  add,  that  a  fact  which  a  jury  has  no  right  to  deter- 
mine, cannot  be  put  in  issue  by  the  pleadings. 

The  defendant,  in  this  case,  has  not  denied  that  the  publica- 
tion in  question  was  made  by  him,  "  of  and  concerning  the  plain- 
tiff," and  his  denial  that  it  was  made  with  the  intent  or  motiyes 
set  forth  in  the  complaint,  is  either  a  denial  that  the  publication 
is  libellous  at  all,  which  is  an  objection  that  he  could  only  raise 
by  a  demurrer  ;  or  it  is  an  attempt  to  submit  to  the  jury,  as  a 
question  of  fact,  the  existence  of  the  malice  which  the  court  is 
bound  to  infer.  Hence,  unless  it  shall  hereafter  appear  that 
the  denial  of  a  malicious  intent  is  connected  with,  and  forms  a 
part  of  the  defence  of  privilege,  the  issue  which  it  forms  must 
be  rejected  as  immaterial. 

It  was  strongly  pressed  upon  the  argument,  that  the  defend- 
ant was  under  the  necessity  of  traversing  the  allegations  in  the 
complaint  relative  to  the  intent  of  the  publication,  since  these 
allegations,  from  their  bearing  upon  the  question  of  damages, 
ought  to  be  regarded  as  material,  and,  consequently,  that  the 
defendant,  by  not  denying  them  in  his  answer,  would  be  pre- 
cluded from  contesting  their  truth  upon  the  trial ;  but  we  have 
frequently  decided,  and  until  a  different  construction  of  the 
code  shall  be  enforced  upon  us  by  a  higher  authority,  must  con- 
tinue to  decide,  that  only  those  allegations  in  a  complaint  are 
to  be  deemed  material  in  the  sense  of  the  code,  which  the  plain-  * 
tiff  mtist  prove  upon  the  trial  in  order  to  maintain  his  action.  It 
is  upon  these  only  that  an  issue  can  properly  be  taken,  and  it 
is  of  these  only  that  the  truth  is  admitted  by  the  omission  in  the 
answer  of  a  specific  denial.  The  allegations  which  relate  to  the 
intent  and  motives  of  the  defendant  may  possibly  be  sustained 
by  evidence  upon  the  trial,  and  may  thus  operate  to  enhance 
the  damages,  but  as  none  of  them  are  necessary  to  be  proved  to 
entitle  the  plaintiff  to  recover,  none  were  necessary  to  be 
inserted  in  the  complaint ;  and,  although  they  may  not  be  liable 
to  rejection  as  irrelevant,  they  may  be  justly  treated  as  redun 
dant  and  superfluous. 

II.  We  proceed  to  the  next  inquiry,  whether  a  valid  issue  is 
formed  by  the  denial  of  the  truth  of  the  innendoes  ? 

The  praise  of  ingenuity  cannot  be  denied  to  the  argument  of 


NEW  YORK-JUNE,  1851.  85 


Fry  T.  Bennett 


the  defendant's  counsel  upon  this  question,  yet  it  inyolyed,  as 
it  seemed  to  us,  an  entire  misconception  of  the  true  meaning  and 
office  of  an  inuendo.  An  inuendo,  so  far  from  being  an  aver- 
ment of  facts  upon  which  an  issue  can  be  taken,  is  not  an  aver- 
ment of  facts  at  all ;  it  is  merely  an  inference  of  reasoning  from 
certain  premises,  and  although,  when  improperly  framed,  it  may 
in  some  cases  tend  to  justify  a  demurrer,  in  none,  is  its  truth,  or 
falsehood,  a  question  for  the  consideration  of  a  jury. 

Mr.  Starkie  has  very  correctly  defined  an  inuendo  as  "  an  ex- 
planation of  the  meaning  of  the  words  published  or  spoken  by  a 
reference  to  facts,  previously  as^rtained  by  averment  or  other- 
wise." (1  Starkk  by  WendeU,  pp.  418,  431.)  As  its  sole  office 
is  explanation,  it  cannot  introduce  new  matter,  or  enlarge,  in 
any  degree,  the  sense  of  the  words  to  which  it  relates.  If  it 
enlarge  the  sense  materially,  which  can  only  happen  when  the 
sense  which  it  attributes  to  the  words  is  that  which  alone  ren- 
ders them  actionable,  the  proper  course  of  the  defendant  is  to 
demur,  and  if  the  court  be  of  opinion  that  the  inuendo  is  not 
justified  by  the  antecedent  facts  to  which  it  refers,  and  that  S 
rejecting  it,  the  words  are  not  actionable,  it  is  certain  that  judg-  J, 
ment  will  be  rendered  in  his  favor«  But  it  is  evident,  that  if 
the  inuendo  could  be  properly  construed,  as  tendering  an  issue 
of  facts,  it  would  be  the  duty  of  the  court;  instead  of  rendering 
judgment  for  the  defendant,  to  overrule  his  demurrer,  and  com- 
l)el  him  to  plead.  Where  the  words,  although  their  sense  may 
be  enlarged  by  the  inuendo^  are  plainly  actionable,  upon  their 
face,  a  denial  of  the  truth  of  the  inuendo  would  be  frivolous  and 
nugatory.  As  rejecting  the  inuendo,  the  cause  of  action  would 
remain,  the  denial  would  be  immaterial,  as  an  issue  of  fact,  and 
groundless,  as  an  issue  of  law.  And  the  same  observations 
apply,  when  the  explanation  of  the  inuendo  corresponds  entirely 
with  the  unambiguous  meaning  of  the  words,  or  is  a  plain  and 
necessary  deduction  from  the  facts  previously  averred.  In 
brief,  the  question  which  an  inuendo  raises,  is,  in  all  cases,  a 
question  not  of  fact,  but  of  logic.  It  is,  simply,  whether  the^ 
explanation  given  is  a  legitimate  conclusion  from  the  premises 
stated  ;  and  to  determine  this  question,  must  be,  in  a11  caseSf  the 
exclusive  province  of  the  courL 

Hitherto  we  have  cited  no  authorities  in  support  of  these  posi- 
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lions,  nor  do  we  deem  it  necessary  to  refer  to  aay,  except  the 
learned  treatise  of  Mr.  Starkie  (1  Starkie,  pp.  418,  432),  in 
which  the  English  cases  are  collected  and  explained,  and  the 
judgment  of  our  own  Supreme  Court,  in  the  early  and  leading 
case  of  Van  Vechten  y.  Hopkins,  5  John.  211.  The  opinion,  in 
this  case,  of  Mr.  Justice  Van  Ness,  with  whom  the  majority  of 
his  brethren  concurred,  bears  the  impress  of  his  clear  and  vigo- 
rous intellect,  and  is  a  signal  proof  of  the  skill  and  ability  with 
which  he  could  apply  his  powers  in  the  conduct  of  a  legal  disqui- 
sition. The  several  offices  of  a  prefatory  averment,  of  the  col- 
loquium, and  of  the  inuendo,  a^e  distinguished  and  defined  with 
admirable  precision  and  perfect  accuracy,  and  the  conclusion  at 
which  he  arrives,  that  ^  from  the  nature  and  use  of  an  inuendo, 
it  is  clear  that  it  cannot  be  the  subject  of  proof  by  witnesses," 
(p.  226,)  which  we  are  not  aware  has  in  any  subsequent  case 
been  impeached  or  questioned,  we  think  must  be  regarded,  in  the 
courts  of  this  state,  as  settkd  law. 

In  closing  this  branch  of  the  discussion,  it  seems  expedient  to 
notice  an  important  change  in  the  rules  of  pleading  in  actions 
for  libel  or  slander,  which  has  been  introduced  by  the  code. 
Formerly,  in  all  cases  in  which  the  application  of  the  words  pub- 
lished or  spoken  was  uncertainy  or  their  meaning  ambiguous,  and 
their  application  to  the  plaintiff,  or  their  meaning  as  libellous  or 
slanderous,  could  only  be  determined  by  a  reference  to  extrinsic 
facts,  an  averment  in  the  declaration  of  the  existence  of  these 
facts  was  indispensable  ;  and  it  was  in  these  cases  only,  that 
strictly  speaking,  an  inuendo  was  necessary. 

But  the  code  provides  that,  hereafter,  "  it  shall  not  be  neces- 
sary to  state  in  the  complaint  any  extrinsic  facts  for  the  purpose 
of  showing  the  application  to  the  plaintiff  of  the  words  which 
are  set  forth  as  the  cause  of  action,  but  it  shall  be  sufficient  ta 
state  generally,  that  they  were  published  or  spoken  of  and  con- 
cerning the  plaintiff."  (Code,  Sec.  164.)  We  have  reason  to 
know  that  this  provision  is  construed  by  many  as  superseding 
the  necessity  of  stating  extrinsic  facts,  in  all  cases  whatever,  but, 
in  reality,  it  is  carefully  and  very  properly  limited  to  the  cases 
in  which  proof  of  extrinsic  facts  is  necessary  to  fix  the  applica- 
tion of  the  words,  not  to  determine  their  meaning.  Hence, 
where  the  meaning  of  the  words  is  so  ambiguous  that  extrinsic 
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facts  are  necessary  to  be  proved,  to  show  them  to  be  actionable 
at  all,  the  necessity  of  stating  these  facts  by  an  explicit  aver- 
ment is  precisely  the  same  as  it  has  always  been.  As  these 
facts  must  be  proved  to  enable  the  plaintiff  to  maintain  his  suit, 
they  are  material  and  issuable  in  their  nature,  and  a  change  in 
the  rules  of  pleading  that  would  have  released  the  plaintiff 
from  the  obligation  of  stating  them  in  the  complaint,  and 
thus  have  taken  from  the  defendant  the  opportunity  of  contro- 
verting them  in  his  answer,  would  have  been  highly  inexpedient. 
Whether  the  change  that  has  been  made,  limited  as  it  is,  was 
entirely  judicious,  may  be  seriously  doubted. 

III.  Having  arrived  at  the  conclusion,  that  the  answer  in  this 
case  has  failed  to  make  an  issue  upon  any  material  allegation  ia 
the  complaint,  we  are  next  to  inquire,  whether  it  has  set  up  a 
valid  defence. 

In  order  that  our  observations  upon  this  question  may  be 
clearly  understood,  it  will  be  necessary  to  recite  those  passages 
in  the  answer,  in  which  the  defences  of  "  truth  and  privilege,"  it 
ia  alleged,  are  contained.  They  form  the  concluding  paragraphs 
in  the  first  answer,  and  are  repeated,  with  slight  variations  of 
expression,  but  with  no  change  of  meaning,  in  each  that  follows  r 

"  And  this  defendant  further  says,  that  all  the  facts  stated  in 
said  publication  were  and  are  true,  as  this  defendant  has  been 
informed  and  believes,  and  all  the  opinions,  deductions,  and 
inferences  therein  stated,  were  fair,  reasonable,  legitimate,  and 
legal  deductions  from  such  facts  and  circumstances,  and  that  the 
grounds  thereof  were  fairly  made  known  to,  and  placed  before 
the  public,  in  connection  therewith,  and  that  said  publication 
was  lawful  and  privileged,  as  this  defendant  has  also  been 
informed  and  ad\ised,  and  as  he  believes." 

Our  first  observation  upon  these  passages  is,  that  they  are  so 
expressed  as  to  render  it  difiicult,  if  not  impossible,  to  say 
whether  truth  and  privilege  were  meant  to  be  alleged,  as  separate 
defences,  or  the  defence  meant  to  be  relied  on  was  not  that  of 
privilege  alone.  It  is  doubtful  whether  the  defendant  intended 
to  say,  that  the  facts  being  true,  and  the  inferences  therefromr 
iair  and  reasonable,  the  publication  was  therefore  privil^ed ; 
or  that  the  facts  were  true,  and  also  that,  without  reference  to 
the  trttth  or  falsehood  of  the  facts,  the  publication  was  ja^ivi- 
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leged ;  and  this  uncertainty  was  held  by  the  judge,  from  whose 
decision  this  appeal  was  taken,  to  be  alone  a  fatal  objection  to 
the  answer.  Certainly,  the  code  requires  (Sec.  150,)  that  sepa- 
rate defences  shall  be  separately  stated,  and  the  opinion  of  the 
judge  at  special  term,  that  the  blending  together,  in  one  state- 
ment, two  defences,  which  in  themselves  are  distinct  and  inde- 
pendent, is  not  an  objection  of  form,  but  renders  the  answer, 
under  the  code,  insufficient  in  law,  seems  to  be  fully  sustained  by 
that  of  the  Supreme  Court,  in  Boyce  v.  Brown,  (7  Barb.  S.  C. 
Rep.  80.)  We  deem  it  unnecessary,  however,  to  express  any 
opinion  as  a  court,  upon  the  question  whether  an  uncertainty, 
which  results  solely  from  an  ambiguous  form  of  expression,  and 
which  might  have  been  removed  by  a  proper  motion  at  cham- 
bers,  is  alone  a  valid  ground  of  demurrer,  but  shall  adopt,  for 
the  purposes  of  this  opinion,  that  construction  of  the  answer 
upon  which  the  •counsel  for  the  defendant  have  insisted,  namely, 
that  the  defences  of  truth  and  privilege  are  separate  in  them- 
selves, and  are  separately  stated. 

The  allegation,  that  "  the  facts  were  and  are  true,  as  this 
defendant  has  been  informed  and  believes,"  was  construed  by 
the  judge  below,  as  affirming  only  the  information  and  belief 
of  the  party,  not  the  truth  of  the  facts  ;  but  although  such  is 
the  obvious  and  natural  interpretation  of  the  words,  we  think, 
that  in  pleadings  under  the  code,  they  may  reasonably  be  con- 
strued as  an  averment,  upon  information  and  belief j  of  the  exist- 
ence of  the  facts  ;  and  such  is  the  construction  that  will  here- 
after be  given  to  them,  in  all  cases,  in  which  the  existence  of  the 
facts  thus  referred  to  is  necessary  Jto  be  proved  to  constitute  a 
defence. 

The  sole  question,  therefore,  in  relation  to  the  validity  of 
this  defence  as  pleaded,  is,  whether  a  general  averment  of  the 
truth  of  the  facts  is  a  sufficient  justification  of  the  libel,  which 
it  certainly  is  not,  if  we  are  to  be  governed  by  the  rules  of 
pleading  that  were  in  force  previously  to  the  adoption  of  the 
code. 

The  code,  in  abolishing  a  division  of  actions,  that  was,  in  a 
measure,  arbitrary,  and  all  forms  of  pleading  inconsistent  with 
its  own  provisions,  has  been  careful  not  to  abolish  those  rules 
of  a  sound  logic,  by  which  the  sufficiency  of  pleadings  is  to  be 
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determined.  (Code,  Sec.  140.)  Rules  which  were  purely  tech- 
nical, and  had  a  reference  solely  to  the  particular  form  of  the 
action  in  which  they  were  applied,  are  doubtless  abolished  ;  but 
those  which,  having  their  foundation  in  reason  and  good  sense, 
lend  an  important  aid  in  the  investigation  of  truth,  and  mani- 
festly tend  to  the  furtherance  of  justice,  retain  all  their  original 
force  and  authority  ;  and  of  these,  none  was  more  clearly  esta- 
blished than  that  which  declares  that,  when  a  defamatory  charge 
is  made  in  general  terms,  it  can  only  be  justified  by  a  specifica- 
tion of  the  facts  upon  which  the  defendant  relies  to  establish 
its  truth.  Where,  for  example,  the  charge  is,  that  the  plaintiff 
is  a  swindkr  or  thief,  a  defendant  who  justifies,  must  set  forth, 
with  all  requisite  certainty  of  time,  place,  and  persons,  the  par- 
ticular acts  of  fraud  or  felony  which  he  intends  to  give  in 
evidence  in  support  of  his  accusation,  and  a  mere  repetition  of 
the  charge,  or  a  simple  averment  of  its  truth,  as  constituting 
no  defence,  would  entitle  the  plaintiff  to  judgment  The  law 
is  not  so  unreasonable  as  to  expect  that  the  plaintiff,  in  such  a 
case,  shall  proceed  to  a  trial  prepared  to  explain  and  vindicate 
every  action  of  his  life  ;  yet  this  he  must  be,  unless  the  defen- 
dant shall  be  required  to  specify  the  acts  which,  in  support  of 
his  defence,  he  intends  to  impeach.  Nor,  in  requiring  this,  does 
the  law  impose  any  hardship  upon  the  defendant.  If,  when  the 
libel  was  published  or  slander  uttered,  he  had  no  knowledge  or 
information  of  any  facts  that  could  be  given  in  evidence  to 
establish  its  truth,  he  is  without  excuse,  and  is  justly  liable  to 
the  penalty  of  daihages ;  and  if  he  possesses  the  knowledge  or 
information,  there  can  be  no  difficulty  in  his  stating  the  facts, 
which  he  believes  to  be  true  and  expects  to  prove.  (/.  Ans<m 
V.  Stuart,  1  T.  R.  748  ;  Lane  v.  Howman,  Price,  76  ;  Morris  v. 
Langdale,  2  B.  &  P.  284 ;  Holmes  v.  Catesby,  1  Taunt.  343 ; 
Van  J^Tess  v.  Hamilton,  19  John.  368.) 

It  is  evident,  from  these  observations,  that  the  rule  in  ques- 
tion cannot  be  regarded  as  technical  and  formal.  On  the  con- 
trary, as  its  object  is  to  secure  a  fair  trial  between  the  parties, 
by  preventing  the  injustice  that  may  result  from  surprise,  and 
such  is  its  manifest  tendency,  the  protection  which  it  affords  to 
a  plaintiff  is  not  only  reasonable,  but  necessary.  It  is  one  of 
those  rules  for  "determining  the  sufficiency  of  a  pleading,"" 
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which  the  framers  of  the  code,  so  far  from  meaning  to  abolish, 
were  solicitous  to  preserve  ;  and  we  are  clearly  of  opinion  that 
it  is  the  duty  of  judges  to  apply  it,  as  hitherto  it  has  been 
applied,  to  every  case  where  the  imputations  upon  the  character 
of  the  plaintiff  are  conveyed  in  general  terms,  which,  if  true, 
may  be  shown  to  be  so  by  evidence  of  the  particular  facta 
which,  by  implication,  they  assert.  The  libels  set  forth  in  this 
complaint  are,  as  it  seems  to  us,  without  an  exception,  of  this 
character,  and  that  they  are  so,  was  very  faintly  denied  upon 
the  argument. 

The  libel  which  is  the  immediate  subject  of  consideration 
alleges,  in  substance,  that  it  was  a  part  of  the  system  of  the 
plaintiff,  as  manager  of  the  Italian  Opera,  td  employ  his  critics 
in  attacking,  in  corrupt  and  purchased  newspapers,  the  femaleb* 
of  his  company,  and  the  answer  is,  in  our  judgment,  insufficient, 
in  not  stating  the  names  of  the  critics  thus  employed,  of  the 
females  attacked,  and  of  the  corrupted  newspapers  in  which  the 
attacks  were  published,  the  substance  of  the  articles  thus  pub- 
lished, and  the  time  and  place  of  their  publication.  All  these 
circumstances  ought  to  have  been  known  to  the  defendant 
before  he  published  the  libel,  and  if  they  were  not  he  took 
upon  himself  the  risk,  and  must  bear  the  consequences,  of  its 
publication. 

It  has,  however,  been  insisted  that  this  objection  to  an  answer, 
that  the  defence  of  truth  is  not  set  forth  with  all  the  particu- 
larity and  certainty  which  the  law  requires^  can  no  longer  be 
raised  by  a  demurrer.  The  insufficiency  of  an  answer,  which 
is  now  the  only  ground  of  a  demurrer,  it  is  asserted  must  be 
construed  to  mean  the  entire  insufficiency,  in  law,  of  the  defence 
which  it  alleges,  and  cannot  therefore  be  said  to  exist,  when  it 
is  only  the  form  of  pleading  a  defence,  and  not  its  substance, 
that  is  erroneous  or  defective.  That  such,  however,  is  not  the 
true  and  reasonable  construction  of  the  code,  we  think  may  be 
rendered  evident  by  a  very  brief  examination  of  some  of  its 
provisions.  The  rules  for  "determining  the  sufficiency  of 
pleadings"  to  which  the  code  refers,  and  which,  except  as 
modified,  it  has  been  frequently  and  very  properly  decided,  that 
it  retains,  are  manifestly  rules  of  pleading,  and  not  of  law, 
(Code,  sec.  140 ;   HUl  v.  Thatcher,  3   How.  497  ;   Knowles  v. 
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Gee,  4  How.  819  ;  Rochester  CUy  Bank  t.  Swfdam,  5  How.  216 ; 
Williams  v.  Hayes,  id.  472 ;  Boyce  t.  Proton,  7  Barb.  80.)  The 
authors  of  the  code  would  have  transcended  their  powers,  had 
they  attempted  to  alter  the  rules  of  law  which  determine  the 
validity  of  a  cause  of  action  or  of  a  defence — and,  in  truth, 
no  such  attempt  has  been  made.  Their  labors  have  been  strictly 
confined  to  procedure  and  pleading ;  and,  as  the  only  rules  "  for 
determining  the  sufficiency  of  pleadings  "  which  they  have  modi* 
fied,  are  rules  of  pleading,  (Code,  sees.  161, 162, 163,)  it  neces- 
sarily follows,  that  it  is  to  these  ahne,  that  section  140  most  be 
construed  to  refer.  Hence,  when  by  the  application  of  these 
rales,  an  answer  is  found  to  be  insufficient,  we  cannot  doubt  that 
its  insufficiency  may  be  declared  upon  a  demurrer ;  and  this 
must  be  so,  unless  we  suppose  that  *'  insufficiency  "  in  the  section 
which  gives  the  demurrer,  (sec.  158,)  has  a  different  meaning 
from  that  which  it  manifestly  bears  in  the  section  which  pre* 
scribes  the  rules  f>j  which  the  fact  of  insufficiency  is  to  be 
ascertained — a  supposition  which  we  regard  as  gratuitous  and 
unreasonable.  The  words  of  the  section  authorizing  a  demurrer 
for  insufficiency,  in  requiring  the  grounds  of  the  demurrer  to  be 
stated,  lead  to  the  same  conclusion  that  the  term  "  insufficiency" 
is  used  in  its  broadest  legal  sense  ;  since,  if  there  are  no  other 
grounds  for.demurrer  than  that  the  answer  contains  no  denial  of 
the  cause  of  action,  and  sets  up  no  defence  valid  in  law,  we  can 
perceive  no  reason  why  any  other  than  a  general  demurrer, 
averring  that  the  answer  is  not  sufficient  in  law  to  bar  a  reco* 
very,  should  be  required  or  allowed.  We  must,  therefore^ 
adhere  to  the  opinion,  that  an  answer  is  to  be  deemed  insuffi- 
cient in  the  sense  of  the  code,  not  only  where  it  sets  up  a 
defence  which  is  groundless  in  law,  but  when  in  the  mode  of 
stating  a  defence,  otherwise  valid,  it  violates  those  primary 
and  essential  rules  of  pleading,  which  the  code  has  studiously 
retained. 

lY.  As  from  the  defective  mode  in  which  it  is  pleaded,  the 
defence  of  the  truth  of  the  libels  cannot  be  sustained,  we  shall 
proceed  to  consider  whether  their  publication  can  be  justified, 
or  more  properly  excused,  on  the  ground  of  privilege. 

We  understand  the  learned  counsel  for  the  defendant  to  con- 
tend that  the  question  of  privilege  is,  in  all  cases,  a  question  of 
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fact,  which  it  belongs  to  a  jury  alone  to  determine,  and  if  this 
be  so,  it  is  a  necessary  consequence,  that  a  demurrer,  which 
seeks  to  withdraw  this  question  from  the  consideration  of  a 
jury,  must  be  overruled.  But,  although  in  some  cases,  the  claim 
of  privilege  is  a  mixed  question  of  law  and  fact,  that  it  is  in  all 
a  question  which  it  is  the  exclusive  province  of  the  jury  to  decide, 
is  a  position  that  we  cannot  hesitate  to  reject.  It  has  no  real 
support  from  any  adjudged  case — ^it  attributes  a  dangerous 
power  to  the  jury — it  robs  the  court  of  its  appropriate  functions, 
and,  in  our  judgment,  if  admitted  to  be  true,  would  subvert  the 
whole  law  of  libel,  as  it  has  hitherto  been  understood  and 
administered.  It  could  no  longer  be  said  with  truth,  that  pri- 
vate reputation  is  at  all  under  the  protection  of  the  law,  should 
it  be  held,  that  in  every  case  in  which  the  defence  of  privilege 
is  raised — and  it  may  be  raised  in  all — it  is  in  the  power  of  the 
jury,  in  the  exercise  of  an  arbitrary  discretion,  to  grant  or  with- 
hold the  protection  that  is  sought.  We  say,  advisedly,  "  in  the 
exercise  of  an  arbitrary  discretion,"  for  such  is  the  discretion 
which  is  not  restrained  or  limited  by  rules  of  positive  law,  and, 
if  the  law  has  not  defined  the  cases  in  which  the  claim  of  privi- 
lege may  be  justly  admitted,  the  discretion  of  a  jury  in  allowing 
or  rejecting  a  claim,  is  plainly  unlimited  and  absolute.  Such, 
however,  is,  assuredly,  not  the  actual  state  of  the  law.  On  the 
contrary,  the  law  has  most  carefully  defined  and  distinguished 
the  several  classes  of  cases,  in  which  alone  a  publication,  libel- 
lous on  its  face,  may  be  excused  as  privileged — {Starkie  on  Slan- 
der ;  Cook  V.  Hillj  3  Sand.  S.  C.  R.  p.  341) — and  whether  the 
case  of  a  defendant,  who  in 'his  answer  sets  up  this  defence,  upon 
his  own  statement  of  the  facts,  can  be  properly  referred  .to  any 
one  of  these  classes,  is  a  question,  which  a  demurrer  to  his  answer 
of  necessity  raises,  and  which,  when  it  is  thus  raised,  the  court 
is  bound  to  determine. 

It  is  this  question,  therefore,  in  its  application  to  the  present 
case,  that  we  shall  now  examine. 

The  defendant,  as  the  editor  of  a  public  journal,  if  not  actuated 
by  private  malice,  had  an  undoubted  right  to  criticise  and  con- 
demn the  acts  and  conduct  of  the  plaintiff,  as  manager  of  the 
Italian  Opera,  and  if  the  plaintiff  were,  in  fact,  guilty  of  the 
various  acts,  which  the  successive  publications  of  the  defendant 
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impute  to  him,  the  animadversions  upon  his  conduct  which  those 
publications  contain,  are  fully  warranted,  and  the  inference  that 
he  was  unworthy  of  public  confidence  and  support,  was,  in  the 
language  of  the  answer,  a  "just  and  legitimate  deduction.''  But 
to  render  the  critical  animadversions  of  the  defendant  justifiable, 
or  pardonable,  the  truth  of  the  facts,  upon  which  they  were 
founded,  must  be  established  or  admitted ;  for,  although  the 
criticism  may  be  just,  upon  the  supposition  that  the  facts  are 
true,  yet,  if  they  are  false,  the  imputations  which  they  convey, 
upon  the  character  and  motives  of  the  plaintiff,  may  be  an  aggra- 
vated libel,  fully  entitling  him  to  the  damages  which  he  claims. 

When  an  irreligious,  immoral,  or  licentious  book  is  published, 
the  editor  who  denounces  its  pernicious  tendency,  with  such 
reflections  upon  the  character  and  motives  of  the  writer  as  the 
examination  of  the  book  fairly  suggests,  so  far  from  deserving 
to  be  treated  as  a  libeller,  is  entitled  to  the  thanks  and  grati- 
tude of  the  public.  But  if  the  work  is  published  anonymously, 
and  the  editor,  without  evidence,  imputes  it  to  a  person,  say,  a 
clergyman,  of  unblemished  character,  although  the  criticism 
upon  the  book  itself  may  be  perfectly  just,  none  can  doubt,  that 
the  false  imputation  of  its  authorship  is  a  malignant  libel, 
demanding  from  a  jury  the  infliction  of  exemplary  damages. 

Observations  precisely  similar  apply  to  the  present  case. 
If  the  plaintiff  had  been  in  the  habit  of  bribing  newspaper 
editors  and  critics  to  defame  the  females  of  his  company,  and  if, 
in  a  former  season,  he  had  cheated  the  subscribers  to  the  opera 
(which,  if  not  directly  asserted,  is  not  obscurely  intimated,  in  a 
subsequent  libel),  the  defendant  may  well  be  excused  for  infer- 
ring and  predicting,  that,  in  the  season  then  commenced,  ho 
would  pursue  a  similar  course  of  baseness  and  dishonesty.  But 
if  the  truth  of  the  facts  thus  charged  upon  the  plaintiff  is  not 
so  alleged,  that  it  can  be  given  in  evidence  upon  the  trial,  the 
publications  in  which  they  are  contained,  facts  and  comments, 
inferences  and  deductions,  as  well  as  statements,  must  of  neces- 
sity be  treated  as  malicious  and  serious  libels,  for  which  the 
defendant  must  answer  in  such  damages,  remunerative  or  penal, 
as  a  jury  may  deem  to  be  adequate.  In  this,  and  in  all  cases,  in 
which  a  publication,  libellous  in  its  tendency,  is  sought  to  be 
excused  as  a  just,  and,  therefore,  privileged  criticism,  the 
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defences  of  truth  and  privilege  are  ineepai^ably  connected,  and 
as,  in  the  present  case,  that  of  truth,  we  have  shown,  cannot  be 
admitted,  we  have  no  alternative  but  to  say,  that  of  privilege 
must  be  equally  rejected.  The  libels,  which  are  the  subject  of 
complaint,  do  not  consist  in  deductions  and  inferences  from 
acknowledged  facts,  but  in  the  assertion  of  facts,  and  the  impu- 
tation of  designs  and  motives  which,  unless  the  defendant,  under 
corrected  pleadings,  shall  prove  to  be  true,  he  cannot  be  justified, 
or  excused  for  publishing. 

Our  conclusions  are,  that  as  the  answers  to  the  several  libels 
contain  no  denial  of  any  material  allegation  in  the  complaint, 
and  set  up  no  valid  defence,  the  plaintiff  must  be  entitled  to 
judgment,  upon  the  demurrers,  unless  the  demurrers  themselves 
are  essentially  vicious,  or  the  complaint  radically  defective. 

There  are  only  two  of  the  objections  that  have  been  taken  to 
the  demurrers  that  we  deem  it,  at  all,  necessary  to  notice,  and 
these  are  not  easy  to  be  reconciled.  In  truth,  they  seem  to 
involve  a  plain  contradiction,  since  the  first  is,  in  efi'ect,  that 
the  demurrers  are  too  broody  and  the  second,  that  they  are  too 
narrow.  Still,  as  one,  though  not  both,  of  these  objections  may 
be  well  founded,  both  must  be  considered. 

The  demurrer  to  the  first  answer,  and  the  remai*k  is  applied 
to  each  that  follows,  is  said  to  be  too  broad,  as  embracing,  not 
only  those  parts  of  the  answer  to  which  our  past  observations 
have  referred,  but  also  those,  which  allege  facts  and  circum- 
stances, which,  although  not  amounting  to  a  full  defence,  may 
properly  be  given  in  evidence,  in  mitigation  of  damages.  The 
argument,  however,  that  the  demurrer  is,  for  this  reason,  too 
extensive,  we  think  is  founded  upon  a  very  erroneous  interpretar 
tion  of  the  code.  It  is  true,  that  section  165  permits  matter  in 
mitigation  of  damages  to  be  set  forth  in  the  answer,  but  this  is 
only  allowed  when  the  truth  of  the  defamatory  matter  is  pro- 
perly averred  ;  and  as  we  have  decided  that  in  the  present  case 
the  truth  has  not  been  sufficiently  pleaded,  it  follows  that  the 
allegation  of  mitigating  circumstances  must  also  be  rejected, 
and  it  is,  therefore,  properly  comprehended  in  the  demurrer. 
Nor  is  this  all ;  we  are  clearly  of  opinion  that  when  circum- 
stances, which  can  only  be  given  in  evidence  in  mitigation  of 
damages,  are  set  forth  in  the  answer,  it  must  be  distinctly  stated 
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that  it  is  with  that  view,  and  for  that  purpose  only,  that 
they  are  introduced,  since  otherwise  the  plaintiflf  will  have 
a  right  to  infer  that  they  are  relied  on  as  a  bar  to  the  action, 
and  npon  that  ground  may  properly  demur  to  them.  This 
necessary  distinction  between  matter  in  mitigation,  and  matter 
in  bar,  is  not  made  in  any  one  of  the  answers. 

The  demurrer  is  said  to  be  too  narrow,  as  not  embracing 
those  parts  of  the  answer  which  contain  a  denial  of  the  matters 
of  inducement  set  forth  in  the  complaint.  The  reply  is,  that 
as  the  matters  of  inducement,  thus  averred  in  the  complaint, 
constitute  bo  part  of  the  cause  of  action,  it  was  not  necessary 
to  traverse  them,  in  the  answer.  The  issues  thus  formed  must 
be  regarded  as  immaterial,  since  the  judgment  to  be  finally 
rendered  cannot  depend  upon  their  determination.  If  the 
answer  had  contained  nothing  more  than  a  denial  of  the  matter 
of  inducement,  it  is  clear  that  the  plaintiff  would  have  had  an  im- 
mediate right  to  demand  a  judgment,  and  the  effect  must  be  the 
same  if  the  answer  shall  be  reduced  to  that  state  by  the 
allowance  of  the  demurrers.  The  demurrers  embrace  all  those 
portions  of  the  answer  which  profess  to  contain,  or  can  bo 
construed,  as  intended  to  contain,  any  defence  to  th^  action,  and 
consequently,  those  portions  which,  as  they  contain  no  defence, 
create  no  obstacle  to  the  judgment  which  the  plaintiff  asks, 
although,  perhaps,  they  might  have  been  included,  are,  with 
entire  safety,  omitted. 

The  objections  to  the  complaint  will  be  disposed  of  in  a 
few  words. 

We  do  not  at  all  doubt  that,  upon  the  argument  of  a  de- 
murrer, the  defendant  may  attack  the  complaint,  but  the 
grounds  of  the  attack,  to  render  it  successful,  must  be  such  as 
would  have  entitled  the  defendant  to  judgment,  had  he  elected 
to  demur,  instead  of  answering.  The  first  objection  in  this 
case,  that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  is  of  this  character,  and  would,  indeed, 
be  conclusive,  if  well  founded,  but  as  we  are  of  opinion  that  each 
of  the  publications  set  forth  in  the  complaint,  is  a  libel  upon  its 
face,  and  that  it  is  sufficiently  averred  that  each  was  published 
of  and  concerning  the  plaintiff,  the  objection  must  be  dismissed, 
as  untenable  and  groundless. 
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The  other  objections  which,  although  stated  in  the  printed 
points,  were  very  faintly  pressed  upon  the  argument,  are  found- 
ed upon  averments  in  the  complaint,  which  may  be  justly 
regarded  as  redundant  and  immaterial,  since  they  may  all  be 
struck  out  without  affecting  the  causes  of  action,  which  are 
sufficiently  stated,  and  upon  which  alone  the  plaintiff  can  be 
entitled  to  recover.  As,  upon  a  demurrer  to  the  complaint,  we 
could  not  have  hesitated  to  give  judgment  for  the  plaintiff,  all  the 
objections  now  taken  must  be  over-ruled. 

Hitherto  we  have  taken  no  notice  of  the  thirteenth  demurrer, 
and  we  regret  that  we  are  under  the  necessity  of  adverting  to 
it  at  all.  This  demurrer  is  to  the  concluding  portion  of  the 
answer,  which  purports  to  be  a  defence,  not  to  a  single  libel, 
but  to  the  entire  action,  but  it  is  a  defence  which  we  cannot 
believe  any  counsel  has  seriously  advised.  It  was  doubtless 
intended  as  a  jest,  and  was  meant  to  operate,  as  such,  upon  the 
minds  of  the  jury  upon  the  trial ;  but  although  it  might  be  ex- 
cused, if  uttered  by  counsel  in  addressing  the  jury,  we  are  forced 
to  say  that  it  ought  never  to  have  found  a  place  in  a  pleading, 
which  forms  a  part  of  the  records  of  the  court,  and  that,  upon 
a  proper  application,  it  must  have  been  expunged  for  imperti- 
nence. This  pretended  defence  is,  in  substance,  that  the  plain- 
tiff, so  far  from  having  sustained  any  injury,  was,  in  fact, 
greatly  benefited  by  the  publication  of  the  series  of  libels,  of 
which  he  unreasonably  complains,  and  that  the  defendant,  so 
far  from  being  liable  in  damages,  is  entitled,  as  author,  and 
publisher  of  the  libels,  to  a  compensation  for  his  work  and 
labor,  his  valuable  and  meritorious  services,  and  he  actually 
prays  that  an  account  may  be  taken  of  damages  and  profits,  and 
a  balance  be  found  and  certified  in  his  favor.  The  appropriate 
and  necessary  reply  is  suggested  by  the  observations  of  Lord  Den- 
man,  in  the  recent  case  oiBaylis  v.  Lavorence,  11  Ad.  and  EIL,  924* 

It  is,  that  although  blame,  from  some  quarters,  is  more  valua- 
ble than  praise,  it  is  a  mistake  to  suppose  that  those  to  whom 
the  remark  applies  have  acquired  a  right  to  libel  others  with 
impunity.  The  damages  which,  in  such  cases,  are  not  required 
as  compensatory,  may  yet  be  imposed,  and  justly  imposed,  as 
exemplary  and  vindictive. 

The  plaintiff  is  entitled  to  judgment  upon  all  the  demurrers, 


NEW  YORK— JUNE,  1851.  77 

Gaxpenter  t.  Sheldon. 

but  the  usual  liberty  is  giyen  to  the  defendant  to  amend  his 
answer  upon  the  payment  of  costs. 


Ghables  H.  Carpenteb  v.  Hekby  Shblden  and  others. 

In  an  action  against  several  defendants  for  malieious  prosecution,  the  separate 
acts  and  declarations  of  individaal  defendants^  ought  not  to  be  admitted  in  evi- 
dence to  charge  other  defendants  not  then  present^  in  the  absence  of  any  proof 
of  conspiracy. 

In  snch  an  action  the  jury  cannot^  upon  the  question  of  malice,  and  in  determine 
ing  the  amount  of  damages,  take  into  consideration  facts»  establishiDg  against 
some  of  the  defendants,  a  case  of  false  imprisonment ;  that  constituting  a  dis- 
tinct cause  of  action  for  which  those  defendants  may  be  rendered  liable  in  ano> 
ther  suit. 

The  question  of  probable  cause^  upon  a  given  state  of  facti^  is  in  all  cases  a  ques- 
tion of  law.  It  Ib  therefore  erroneous  for  the  judge,  in  an  action  for  malicious 
prosecution,  to  submit  it  to  the  jury  to  determine  whether  the  facts  and  circun*- 
atances  in  evidence  afforded  the  defendants  reasonable  grounds  for  believing 
that  the  plaintiff  was  guilty  of  the  offences  which  they  laid  to  his  charge. 

It  is  also  erroneous  to  shift  the  burden  of  proof  from  the  plaintiff  to  the  defend- 
antMf  by  instructing  the  jury,  that  if  the  defendants  acted  upon  information,  the 
jury  must  be  satisfied  that  they  believed  in  its  truth. 

The  jury  should  be  instructed  that  they  are  bound  to  presume  that  the  defendants 
believed  in  the  truth  of  the  information  upon  which  they  acted,  unless  it  clearly 
appears  from  the  evidence  that  the  information  was  false,  and  that  they  knew 
it  to  be  BO. 

A  joint  verdict  against  several  defendants,  as  tort-feasors,  upon  several  counts,  all 
of  which  are  good,  Annot  be  reformed  by  limitiag  it  to  particular  counts  or 
particular  defendants;  but  if  upon  any  one  of  the  counts,  and  as  against  any 
one  of  the  defendante^  it  is  contrary  to  law  or  evideuce,  it  must  be  set  aside. 
(Before  Duzn,  Mason,  and  Campbkll,  J.J.) 
(March  6,  1861.     June  24,  1851.) 

Motion  for  a  new  trial  upon  a  case.  The  cause  was  tried  at 
the  New  York  Circuit,  in  April,  1848,  before  Justice  Hurlbut, 
and  was  transferred  to  this  court  in  -pursuance  of  the  statute. 
The  action  was  for  malicious  prosecution.  The  plaintiff  was  a 
stockholder  in  the  Kidd  Salvage  Company,  and  the  defendants 
were  members  and  agents  of  that  company.  In  June  and  July, 
1846,  the  plaintiff  was  engaged  at  Caldwell's  Landing,  in  inves- 
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tigating  certain  alleged  frauds  of  the  said  company,  and  pro- 
curing afSdavits  tending  to  prove  the  existence  of  said  frauds. 
Whilst  so  engaged,  he  was  arrested  by  the  procurement  of  the 
defendants,  and  certain  other  members  and  agents  of  said  com- 
pany. On  the  14th  of  July,  1846,  at  an  early  hour  of  the  morn- 
ing, a  Miss  Lemoine,  who  was  a  fortune  teller  and  one  of  the 
employees  of  the  said  company,  acting  in  concert  with  the 
defendants  and  other  persons,  some  members  and  some  agents 
of  said  company,  sent  Cowles,  another  agent  of  said  company, 
and  one  of  the  defendants,  to  the  police  office  of  the  10th  Dis- 
trict of  the  City  of  New  York,  to  procure  the  services  of  Ben- 
jamin Whitehouse  and  Jackson  Bumstead,  two  police  officers  of 
said  district.  Cowles  returned  with  the  police  officers  before 
mentioned,  to  the  house  of  the  said  Lemoine,  in  Broome  street, 
where  they  saw  and  received  instructions  from  the  defendant 
Sheldon.  He  also  induced  the  police  officers  to  accompany  him 
to  the  Tombs,  and  thence  to  the  office  of  the  chief  of  police. 
The  defendant  desired  the  chief  of  police  to  allow  the  police 
officers  to  go  to  Brooklyn,  and  ascertain  whether  the  plaintiff 
had  passed  counterfeit  money  at  Brooklyn,  and  near  the  race- 
course. On  the  earnest  solicitations  of  said  Shelden,  the  chief 
of  police  consented  to  send  the  said  two  officers  to  Brooklyn, 
where  they  speedily  ascertained  that  the  plaintiff  was  not  the 
man  who  had  passed  the  counterfeit  money,  which  information 
they  communicated  to  the  defendant  Shelden  on  their  return. 
Afterwards,  the  defendants,  under  pretence  of  effecting  the 
arrest  of  one  Andros,  a  notorious  counterfeiter,  induced  the 
chief  of  police  to  send  the  officers  aforesaid  to  Caldwell's  Land- 
ing, in  company  with  the  defendant  Shelden.  Shelden  informed 
the  said  chief  of  police  that  the  plaintiff  was  aiding  Andros  to 
escape,  and  induced  said  chief  to  direct  said  officers  to  arrest  the 
plaintiff,  if  they  should  detect  him  in  aiding  said  Andros,  as 
charged  by  Shelden. 

The  expenses  of  the  officers  were  to  be  paid  by  Shelden,  and  he 
gave  Bumstead  $5  for  that  purpose,  and  on  a  subsequent  occa- 
sion, his  attorney,  George  Bowman,  paid  Wkitehouse  $20  for 
his  services  in  the  matter.  The  plaintiff  was  in  New  York  on 
that  day,  and  might  have  been  arrested  before  the  boat  left  the 
city  ;  but,  in  pursuance  of  the  suggestions  of  the  defendants,  the 
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arrest  was  deferred  till  the  boat  arrived  at  Caldwell's  Landing. 
The  officers  went  to  the  boat  one  quarter  of  an  hour  before  her 
departure,  and  there  saw  the  plaintiff,  but  made  no  attempt  to 
arrest  him.  Miss  Lemoine  and  the  defendant  Shelden  were  also 
there,  and  all  the  parties  went  up  as  passengers  in  the  said  boat. 
On  the  arrival  of  the  boat  at  Caldwell's  Landing,  the  plaintiff, 
who  was  accompanied  by  two  ladies,  was  allowed  to  go  ashore 
without  any  molestation,  but  soon  after  was  arrested  by  White- 
house,  at  the  pressing  request  of  the  defendants  Shelden  and 
others.  Before  the  arrest,  the  defendant  Shelden  stated  in  sub- 
stance to  Whitehouse,  at  Caldwell's  Landing,  that  the  plaintiff 
was  a  notorious  counterfeiter,  and  had  passed  counterfeit  money 
in  four  or  five  places  in  New  York  and  Brooklyn.  The  defend- 
ants charged  the  plaintiff  with  several  other  crimes,  and  finally 
procured  his  arrest  and  imprisonment,  until  the  following  day, 
when  he  was  carried  to  New  York,  and  prosecuted  by  them  for 
several  offences,  among  which  was  the  charge  of  passing  coun- 
terfeit money  and  threatening  to  shoot  Pierson.  The  plaintiff 
was,  by  the  procurement  of  the  defendants,  taken  before  nearly 
all  the  police  magistrates  in  the  city — ^first,  to  the  office  of  the 
chief  of  police ;  secondly,  to  the  Tombs ;  thirdly,  to  Justice 
Taylor,  at  Essex  Market ;  fourthly,  back  to  the  office  of  the 
chief  of  police,  and  then  again  before  Wm.  Wain  Drinker,  Esq., 
the  police  justice  at  the  Tombs.  No  one  of  these  magistratcti 
thought  the  evidence  produced  against  the  plaintiff  proved  such 
probable  cause  or  reasonable  ground  to  believe  the  plaintiff 
guilty,  as  to  warrant  his  committal,  and  after  a  very  fiill  exa- 
mination before  Mr.  Justice  Drinker,  he  was  discharged  at 
about  half-past  ten  or  eleven  o'clock,  P.  M.,  on  the  fourteenth 
of  July,  1846  ;  but,  at  the  request  of  the  defendant's  attorney. 
Justice  Drinker  adjourned  the  examination  over  till  the  next 
Monday,  when  the  plaintiff  attended,  but  no  one  appearing  to 
prosecute  him,  he  was  finally  discharged.  During  all  these  exa- 
minations, the  plaintiff  did  not  call  any  witnesses  in  his  behalf. 
The  examination  before  Justice  Drinker  was  conducted  on  the 
part  of  the  prosecutors  by  Pierson,  Bowman,  Coit,  and  others,, 
and  Cram,  Cowles,  Michael  Lynch,,  and  others,  were  there  as 
witnesses,  as  well  as  Sheld^i  and  Freeland.    Cram  was  the 
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chief  witness,  and  he  swore  to  all  the  affidavits  which  Bowman 
prepared  for  his  signature  and  verification  except  one.  The 
plaintiff  returned  to  Caldwell's  Landing  on  the  15th  July,  1846, 
to  pursue  his  investigations,  and  collect  evidence  in  relation  to 
the  Eidd  Salvage  Company.  On  the  same  day,  the  defendante, 
Coit  and  Michael  Lynch,  acting  in  conjunction  with  the  other 
defendants.  w«nt  to  Leonard  Gurnee,  Esq.,  a  justice  of  the 
peace  of  Rockland  county,  made  a  complaint  there  against  him 
of  his  (Carpenter's)  shooting  at  Lynch  some  three  months  before 
that  time,  with  intent  to  kill.  Lynch  was  a  laborer,  employed 
by  the  Kidd  Salvage  Company,  in  carrying  on  their  operations 
at  Caldwell's.  On  the  examination,  it  very  clearly  appeared 
that  the  plaintiff  did  not  shoot  at  Lynch,  and  after  the  examina- 
tion was  closed,  Lynch  admitted  that  the  complaint  was  alto- 
gether unfounded,  and  that  it  was  made  by  tiie  instigation  of 
others.  The  magistrate  being  entirely  satisfied  that  there  was 
no  probable  cause  for  the  charge,  dismissed  it,  without  calling 
on  the  plaintiff  lo  introduce  any  evidence  in  his  exculpation. 

No  sooner  had  Carpenter,  the  plaintiS*,  been  discharged  from 
custody,  on  the  complaint  of  Lynch,  than  the  defendant  procured 
him  to  be  again  arrested,  on  a  warrant  issued  upon  the  charge 
of  aiding  and  abetting  the  escape  of  Andros,  a  counterfeiter. 
This  warrant  was  issued  by  Justice  De  Noyells,  of  Rockland 
County  ;  and  the  defendants  in  this  suit,  by  their  counsel  Pier- 
son,  Bowman,  Coit,  Prall,  and  Frazier  (who  was  also  district 
attorney  of  Rockland  county),  appeared  before  the  magistrates 
of  Rockland,  to  prosecute  Carpenter.  But  after  Bennett's  dis- 
charge, the  prosecutors  introduced  no  evidence  against  Carpen- 
ter, and  he  was  discharged,  without  offering  any  evidence 
himself,  or  having  any  offered  against  him.  When  he  was  dis- 
charged from  this  last  complaint,  his  counsel,  William  Nelson, 
of  Pcekskill,  and  Mr.  Cutler,  supposing  no  other  prosecution  in 
contemplation,  left  the  village  of  Haverstraw,  where  the  last 
examination  was  held,  and  took  the  first  boat  to  go  to  Peekskill. 
After  they  had  taken  the  boat,  and  Carpenter  was  left  at 
Haverstraw,  some  of  the  defendants  procured  him  to  be  ar- 
rested on  warrants  issued  several  days  before,  and  which  they 
had  kept  in  their  possession  for  that  purpose. 
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Gftrpenter  found  bcfcil  to  keep  the  peace,  and  was  discharged, 
no  oae  appearing  against  him  at  the  Rockland  Sessional  He 
then  cooamenced  this  suit  for  malicious  prosecution. 

At  the  close  of  the  plaintiff's  testimony,  the  defendants  mored 
for  a  non-suit,  specifying,  among  others,  the  following  grounds  : 
— 1.  That,  as  to  some  of  the  defendants,  there  was  no  proof 
establishing,  or  tending  to  establish,  any  cause  of  action  what- 
ever, and  that  the  court  ought  so  to  decide.  2.  That  this  being 
8o,  the  action  being  thus  far  put  forth  and  supported  as  an 
action  for  conspiracy,  could  not  be  sustained,  and  that  the  court 
oi^ht  so  to  decide^  8.  That  the  evidence  showed  no  acquittal 
of  the  plaintiff  iu  the  legal  sense  of  the  term,  upon  any  of  the 
charges  made  against  him,  and  that  the  counts  alleging  an 
acquittal  were  not  sustained.  4.  That  it  appearing  that  the 
plaintiff  had  never  been  legally  acquitted  for  any  of  these 
charges,  but  only  discharged  on  the  application  for  him  to  be 
held  to  answer,  and  the  defendant's  now  offering  to  prove  that 
he  had  since  been  legally  held  to  answer  on  indictments  for  the 
same  charges,  which  indictments  were  pending  untried,  such 
proof  should  be  admitted  and  held  a  bar  to  the  action,  or  the 
further  maintenance  of  it,  the  prosecution  of  those  charges  not 
having  been  legally  terminated.  5.  That  the  plaintiff  had  not 
established  the  want  of  probable  cause  for  the  prosecutions. 
6.  That  the  plaintiff  had  not  proved  malioe  in  the  legal  meaning 
of  the  term.  7.  That  the  court  was  bound  to  decide  if  the 
plaintiff  had  or  had  not  made  out  the  want  of  probable  cause. 
The  court  ruled  that  the  plaintiff  had  not  proved  any  of  the 
counts  of  his  declaration  save  the  first  five,  to  which  counts  he 
must  be  confined — ^to  which  ruling,  the  plaintiff,  by  his  counsel, 
excepted.  That  as  to  tlie  said  first  five  counts,  the  court  over- 
ruled the  motion  for  nonsuit,  and  overruled  all  the  objections 
taken  by  the  defendants  as  applied  to  the  said  five  counts  :  To 
which  rulings  and  decisions  of  the  court,  the  defendants 
excepted. 

The  testimony  being  clesed,  the  court  charged  the  jury,  and 
among  other  things  stated  that — It  was  incumbent  on  the  plains 
tiff  to  show  a  prosecution  of  him  by  the  defendants ;  that  a 
prosecution  was  usually  instituted  by  a  written  complaint,  but  it 
may  be  merely  oral  if  made  upon  oath  as  a  i^riminal  charge, 
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and  taken  down  by  the  magistrate  in  writing  for  the  purpose  of 
investigation.  That  such  a  complaint  is  suflEicient  to  sustain  the 
action,  if  the  plaintiff  appears,  and  is  put  to  trial  or  examina- 
tion upon  it.  But  that  it  was  necessary  the  jury  should  be 
satisfied,  that  it  was  made  to  a  magistrate  with  a  view  to  induce 
him  to  entertain  it,  as  a  criminal  charge.  That  such  a  complaint 
did  not  appear  to  be  proved  here  until  the  parties  came  before 
Justice  Drinker,  and  all  the  anterior  proceedings  the  jury  might 
lay  out  of  view  in  this  action,  except  upon  the  question  of 
malice,  and  in  determining  the  amount  of  damages,  if  they  should 
arrive  at  that  question.  That  if  the  jury  should  find  that  there 
was  a  complaint  by  the  defendants  against  the  plaintiff  before 
Justice  Drinker,  and  that  witnesses  were  examined  upon  it,  and 
that  he  was  discharged,  the  plaintiff  had  made  out  the  first  step 
in  his  case,  to  wit,  a  prosecution.  That  the  next  question  which 
presented  itself,  was  the  question  of  probable  cause.  That  the 
plaintiff,  to  maintain  this  action,,  must  show,  not  only  a  malicious 
prosecution,  but  also  that  it  was  instituted  and  prosecuted  with- 
out any  reasonable  or  probable  cause.  That  the  plaintiff  must 
show  this,  or  his  action  could  not  be  maintained,,  and  it  was  for 
the  jury  to  inquire  whether  that  hsA  been  done  here.  That  the 
defendants  were  not  called  upon  in  the  first  instance  to  prove 
that  they  had  reasonable  or  probable  cause — the  burden  of 
proof  did  not  lie  upon  them,  but  the  plaintiff  must  bear  it,  and 
he  must  show  to  the  satisfaction  of  the  jury,  in  the  first  instance, 
an  entire  absence  of  probable  cause,  for  without  this,  however 
malicious  the  prosecution  might  have  been,  his  action  must  fail. 
That  it  was  invariably  necessary  in  an  action  of  this  nature  for 
the  plaintiff  to  give  some  evidence,  or  to  show  from  the  circum- 
stances of  the  prosecution,  that  it  was  groundless.  That  it  is 
not  in  general  sufficient  to  prove  a  mere  acquittal,  or  even  to 
prove  any  neglect  or  omission  on  the  part  of  the  defendant  to 
make  good  his  charges.  That  malice  may  sometimes  be  inferred 
from  the  absence  of  probable  cause,  but  the  want  of  probable 
cause  cannot  be  inferred  from  the  most  express  malice.  That 
what  facts  and  circumstances  amount  to  probable  cause  is  a 
question  of  law  when  either  the  facts  are  undisputed,  or  suffi- 
cient facts  are  established  to  determine  the  question.  But 
whether  those  facts  and  circumstances  exist  in  a  particular  case, 
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is  a  question  of  fact  for  the  determination  of  the  jury.  That 
whether  there  was  probable  cause  in  the  present  case,  might  be 
regarded  as  a  mixed  question  of  law  and  of  fact,  and  it  became 
the  duty  of  the  court  to  submit  the  facts  to  the  jury,  with  such 
instructions  on  the  subject,  as  the  case  seemed  to  demand.  That 
probable  cause  was  the  existence  of  such  facts  or  circumstances, 
or  both,  as  would  lead  the  mind  of  a  man  of  common  sense,  and 
ordinary  prudence  and  caution,  to  believe  the  plaintiff  to  be 
guilty.  That  the  facts  constituting  probable  cause  must  have 
been  .known  to  the  defendants,  or  some  of  them,  or  they  or  somo 
of  them  must  have  been  informed  of  such  facts  before  the  com- 
plaints and  prosecutions  were  instituted,  and  they  must  have 
believed  such  information  to  be  true.  That  it  was  not  sufiBcient 
that  the  defendapts  suspected  the  existence  of  crime — they  must 
have  actually  believed  it,  and  if  they  acted  on  information,  the 
jury  must  be  satisfied  that  they  believed  in  its  truth.  That  it 
was  for  the  jury  to  determine,  whether  the  facts  and  circum- 
stances detailed  in  the  evidence,  afforded  the  defendants  reason- 
able grounds  for  believing  that  the  plaintiff  was  guilty  of  the 
offences  which  they  laid  to  his  charge.  If  probable  cause 
existed,  it  was  a  complete  bar  to  the  plaintiff's  recovery.  That 
the  absence  of  probable  cause  alone  would  not  suffice  to  mainr 
tain  this  action,  but  the  plaintiff  must  show  in  addition,  that 
the  prosecution  against  him  was  instituted  by  the  defendants 
maliciously.  That  the  malice  necessary  to  support  this  action 
consisted  in  a  corrupt  intent  to  do  a  wrong,  or  to  effect  an 
injury  for  an  improper  or  unjust  motive.  That  when  there  is  a 
total  want  of  probable  cause,  malice  may,  in  some  cases,  be  pre- 
sumed, or  very  slight  evidence  of  malice  will  suffice  ;  as  in  case 
where  the  accused  party  is  promptly  discharged  by  the  magis- 
trate without  being  put  to  the  calling  of  any  witnesses.  This 
presumption  may,  however,  be  rebutted  by  showing  that  the 
prosecution  was  instituted  and  carried  on  in  good  faith,  and  for 
justifiable  ends.  That  when  the  advice  of  counsel  is  alone 
relied  upon  to  show  the  absence  of  malice,  it  must  appear  that 
such  advice  was  given  before  the  prosecution,  upon  a  fair  and 
full  statement  of  the  facts,  and  that  the  defendants  believed 
those  facts  to  exist,  and  the  advice  given  to  be  correct. 
The  jndge  further  charged  that  the  verdict  in  this  case  might 
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be  against  all  or  any  of  the  defendants,  but  that  the  jury  could 
find  but  one  verdict  for  the  plaintiff;  and  against  whatever 
parties  they  found  a  verdict,  it  could  only  be  against  such  as 
they  should  find  acting  together  in  one  or  more  unfounded  and 
malicious  charge  or  charges.  That  the  grounds  of  their  verdict 
must  affect  all  such  defendants  acting  together.  That  the  plain- 
tiff could  have  brought  a  separate  suit  against  each  or  any  of 
the  parties,  but  having  elected  to  bring  one  action  against  all, 
he  could  succeed  only  against  such  as  he  could  unite  by  his 
proof  in  one  or  more  charges  in  which  such  parties  acted  to- 
gether maliciously,  and  without  reasonable  or  probable  cause, 
and  by  combination  against  him.  That  if  the  jury  should  find 
one  "Cause  of  action  against  some,  not  implicating  the  others, 
they  could  not  find  a  verdict  on  that  cause  of  action  without 
acquitting  all  the  others,  although  some  of  the  others  might  be 
liable  for  the  unwarranted  institution  of  the  other  charges. 
That  the  next  question  was  as  to  damages  ;  and  that  if  they 
should  find  for  the  plaintiff,  they  might  of  course  allow  him  a 
compensation  for  his  loss  of  time  while  under  arrest  and  prosecu- 
tion, for  his  expenses,  including  expenses  of  defence,  and  all  such 
damages  as  were  direct  and  immediate.  That  the  main  ground 
of  damages,  however,  in  such  an  action,  is  injury  to  the  feelings 
and  character  of  the  plaintiff.  That  if  the  plaintiff  only  recovers 
for  a  false  and  malicious  prosecution  of  a  complaint  for  misde 
meanor,  or  on  a  prosecution  for  an  offence  less  than  felony,  his 
damages  should  not  be  so  high  as  if  he  recovered  for  a  false  and 
malicious  charge  of  felony.  That  if  he  recovered  for  the  com- 
plaint of  Lynch,  or  on  the  charge  of  concealing  Andros,  or  on 
the  charge  of  counterfeiting,  as  these  were  felonies,  he  would  be 
entitled  to  heavier  damages  than  if  he  recovered  for  the  prose- 
cutions against  him  for  misdemeanors.  That  it  was  contended 
that  the  plaintiff's  character  was  bad  ;  and  on  this  point  evi- 
dence had  been  given  on  both  sides,  and  was  before  the  jury. 
But  if  they  should  find  a  malicious  prosecution  for  a  felony, 
without  any  reasonable  or  probable  cause  for  its  institution,  and 
that  the  plaintiff's  character  was  fair,  he  was  entitled  to  exem- 
plary damages.  The  counsel  for  the  defendants  excepted  to  so 
much  of  said  charge  as  ruled  that  just  and  reasonable  cause  of 
suspicioUy  unaccompanied  by  proof  from  which  the  jury  might 
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infer  that  the  party  relied  in  good  faith  upon  it,  in  makii^  his 
complaint,  was  not  sufficient  probable  cause.  Also  to  so  much 
of  the  said  charge  as  deprived  the  defendants  of  the  benefit  of 
any  facts  proved  by  them  to  establish  probable  cause,  except 
such  as  were  shown  to  have  been  known  to  them,  or  had  been 
communicated  to  them  at  the  time  of  the  complaint.  The 
defendants'  counsel  also  requested  the  court  to  charge  the  jury 
that  probable  cause  was 'the  existence  of  such  facts  and  circum- 
stances as  would  lead  the  mind  of  a  reasonable  man  (not  a  law- 
yer), in  the  exercise  of  ordinary  judgment  and  caution,  to  sud- 
pect  the  plaintiff  to  be  guilty,  or  to  conclude  that  the  question 
of  his  guilt  or  innocence  ought  to  be  investigated.  The  court 
declined  to  charge  in  these  words,  having  charged  on  this  point 
as  before  stated,  and  the  defendants'  counsel  excepted.  The 
defendants'  counsel  also  requested  the  court  to  charge  that  a 
less  amount  of  evidence  than  would  be  requisite  to  establish  a 
prirndfade  case  of  guilt,  would  be  sufficient  to  establish  probable 
cause.  The  court  declined  so  to  charge,  and  the  defendants' 
counsel  excepted.  The  defendants'  counsel  also  requested  the 
court  to  charge  that  if  probable  cause  in  point  of  fact  existed 
at  the  time  of  the  arrest,  it  was  not  incumbent  on  the  defendants 
to  show  that  they  at  the  time  knew  and  could  testify  to  the 
facts,  or  knew  the  witnesses  or  proofs  to  establish  them ;  the 
existence  of  probable  cause,  in  fact,  is  a  sufficient  justification. 
The  said  justice  then  stated  that  he<had  very  fully  charged  on 
that  subject  before,  and  that  he  could  only  add  to  what  he  had 
before  stated,  that  probable  cause  in  fact  accompanied  by  evidence 
or  circumstances  from  which  the  jury  might  infer  that  the 
defendants  knew  it,  or  were  informed  of  it,  and  acted  upon  'it^ 
would  constitute  a  good  defence,  to  which  the  defendants'  coun- 
sel excepted.  The  defendants'  counsel  also  requested  the  court 
to  charge  that  the  bad  character  of  the  plaintiff,  if  proved  to 
the  satisfaction  of  the  jury,  was  to  be  taken  into  consideration 
whether  there  was  probable  cause,  as  a  man  of  bad  character 
may  be  reasonably  suspected  upon  slighter  grounds  than  a  man 
of  good  character.  The  court  declined  so  to  charge,  and  the 
defendants'  counsel  excepted.  The  defendants'  counsel  also 
requested  the  court  to  charge  that  if  the  plaintiff  was  prose- 
cuted on  several  charges  of  felony,  and  probable  cause  for  pro** 
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secution  on  any  of  these  charges  was  established,  it  was  a  bar 
to  the  whole  action  for  malicious  prosecution.  The  court 
declined  so  to  charge,  and  the  defendants'  counsel  excepted. 
The  defendants'  counsel  also  requested  the  court  to  charge  that 
as  the  defendants  were  charged  with  a  conspiracy,  which  is  an 
indictable  oflFence,  involving  moral  turpitude,  this  action  could 
not  be  maintained,  except  upon  sufficient  evidence  to  convict 
the  defendants  of  the  crime  of  conspiracy.  The  court  declined 
80  to  charge,  and  the  defendants'  counsel  excepted. 

The  jury  retired  under  the  charge  of  the  court,  and  rendered 
a  verdict  of  guilty  against  the  defendants — ^Henry  Shelden, 
James  Preeland,  William  S.  Pierson,  Michael  Lynch,  Smith 
•Cram,  and  Theodore  G.  Cowles,  with  $5000  damages  and  6 
cents  costs  ;  and  of  not  guilty  as  to  the  remaining  defendants, 
Henry  B.  Oowles,  William  Coit,  George  W.  Norris,  Stephen 
-Lounsberry,  and  Lawrence  Mahon. 

A.  i.  Jordan^  for  defendants,  argued  as  follows, 

I.  The  verdict  in  this  cause  cannot  be  sustained,  because  there 
was  no  evidence  authorizing  the  jury  to  find  that  the  defendants 
Shelden,  Pierson,  Preeland,  Cram,  Lynch,  and  Theodore  G. 
Cowles  were  prosecutors  of  any  one  charge,  for  the  prosecution 
of  which  the  action  was  brought.  (1.)  In  the  original  arrest 
neither  Preeland,  Theodore  G.  Cowles,  nor  Lynch  had  any  par- 
ticipation. It  is  quite  clear  that  the  jury  must  have  charged 
■Theodore  G.  Cowles  upon  the  evidence  given  against  Henry 
'Brown  Cowks.  T.  G.  Cowles  was  not  at  Caldwell's  at  the  time 
of  the  arrest.  He  did  not  go  up  from  New  York  that  evening, 
but  left  the  boat  before  she  started.  (2.)  As  to  the  charge  of 
passing  counterfeit  money.  Lynch  certainly  is  not  shown  to  have 
had  any  participation  in  that,  nor  Cowles  nor  Preeland.  The 
court  ruled  there  was  no  prosecution  till  the  parties  came  before 
Drinker.  Preeland  is  not  shown  to  have  been  before  Drinker 
at  all,  or  to  have  participated  in  any  way  directly  or  indirectly 
in  the  proceedings  there.  (3.)  In  the  complaint  for  shooting  at 
Lynch,  neither  Preeland  nor  Cowles  are  shown  to  have  partici- 
pated. (4.)  The  prosecution  for  concealing  Andros,  and  aiding 
him  to  escape,  was  on  the  complaint  of  Lounsberry,  whom  the 
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jury  have  acquitted,  as  well  as  Norris,  who  was  active  in  that 
complaint.  Indeed  the  proof  was  ample  to  convict  the  plaintiff 
on  that  charge.  Neither  Freeland  nor  Cowles  are  shown  to  have 
had  any  thing  to  do  with  it.  The  verdict  in  this  respect  was 
contrary  to  the  express  charge  of  the  circuit  judge. 

II.  Great  injustice  has  been  done  by  the  credit  apparently 
given  to  Whi tehouse.  All  the  aggravation  of  the  case,  if  any,  was 
proved  by  him.  Yet  it  is  clear  he  was  unworthy  of  credit,  and 
was  swearing  to  make  others  responsible  for  his  own  wilful  acts. 
His  own  testimony  is  full  of  the  most  material  contradictions. 

III.  The  circuit  judge  erred  in  omitting  to  submit  to  the  con- 
sideration of  the  jury  the  circumstances  impeaching  the  credi- 
bility of  Whitehouse.  And  such  omission,  although  not  excepted 
to  on  the  trial,  is  ground  for  new  trial  upon  a  case.  {Morrison 
V.  Muspratt,  12  Moore,  231 ;  Jfewell  v.  WHg/U,  8  Conn.  R.  319  ; 
Dunlop  If  Meigs  v.  Patterson,  6  Cow.  243 ;  Penfield  v.  Rich,  1 
Wend,  380 ;  Brook  v.  Wood,  18  Price,  667  ;  Jlrcher  v.  Hubbell^ 
4  Wend.  517,  note  ;  1  Johns.  Cases,  269,  note  a.) 

lY.  The  separate  acts  and  conversations  of  individual  de- 
fendants were  admitted  in  evidence  against  all  to  sustain  this 
action,  notwithstanding  repeated  objections  and  exceptions. 
This  was  totally  unwarranted  in  law,  and  the  verdict  must  be 
set  aside.  To  admit  this  evidence  a  conspiracy  must  have  been 
assumed  to  have  been  declared  on  and  proved,  which  is  an 
entire  error.  (1.)  This  is  not  an  action  for  conspiracy,  but  case 
for  malicious  prosecution.  The  declaration  contains  no  count 
for  conspiracy.  (2.)  If  it  were  such  an  action,  the  conspiracy 
— the  unlawful  wicked  combination — must  first  be  made  out 
against  the  defendants,  to  be  charged,  before  the  separate  indi- 
vidual acts  of  one,  can  become  evidence  against  the  other.  And 
in  this  case  no  conspiracy  had  been  proved.  In  prosecutions  for 
conspiracies,  it  is  an  established  rule  that  where  several  persons 
are  proved  to  have  combined  together  for  the  same  illegal  purpose, 
any  act  done  by  one  party  in  pursiiance  of  the  original  concerted 
plan,  and  with  reference  to  the  common  object,  is  in  contemplation 
of  law,  as  well  as  in  sound  reason,  the  act  of  the  whole  party  ; 
and  therefore  the  proof  of  such  act  will  be  evidence  against  any 
of  the  others  who  were  engaged  in  the  same  general  conspiracy, 
without  regard  to  the  question  whether  the  prisoner  is  proved  to 
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have  been  concerned  in  thai  particular  iransacUon,  1  Phill.  Ev. 
94,  (chap.  5,  sec.  4.)  The  acts  or  declarations  of  a  supposed 
agent  or  joint  conspirator  cannot  be  receiyed  in  evidence,  nntil 
proof  has  been  first  given  to  establish  the  agency  or  combination. 
(The  Peopk  v.  Parish,  4  Denio,  153 ;  Waterhury  v.  Sturtevant, 
18  Wend.  858.)  The  rule  has  never  been  carried  further  than 
that  when  a  common  design  has  been  proved,  the  acts  of  one  in 
furtherance  of  the  design  are  evidence  against  his  associate  ;  but 
the  declarations  of  one  can  be  received  only  against  himself. 
{State  V.  Poll  If  Lavinia,  Sup.  Court  N.  C*,  1  Hawks,  492.) 

V.  The  indictments  pending  against  the  plaintiff  on  the  very 
charges  for  the  prosecution  of  which  he  complains,  were  impro- 
perly excluded  by  the  circuit  judge.  (1.)  They  were  admissible 
for  the  purpose  of  showing  the  prosecution  not  yet  terminated, 
an  absolute  determination  and  end  of  the  prosecution  being 
indispensably  necessary  to  the  sustaining  of  this  suit.  The 
prosecution  which  is  charged  to  be  malicious,  must  be  shown  to 
have  been  determined  ;  otherwise  it' may  possibly  happen  that  the 
plaintiff  may  recover  in  the  action,  and  yet  if  the  prosecution  is  not 
determined,  may  be  afterwards  convicted  of  the  original  charge. 
(2  Phil.  Ev.  p.  264,  chap.  17.)  The  reason  for  this  rule  is  given 
by  Lord  C.  J.  Parker,  in  the  case  of  Parker  v.  Langley,  (10 
Mod.  209,)  that  if  the  suit  be  not  determined,  the  plaintiff  may 
recover  in  the  action  for  m^alicious  prosecution,  and  yet  be  afterwards 
convicted  of  the  original  charge.  {Morgan  v.  Hughes,  2  Term 
R.  228  ;  See  also  Fisher  v.  Barstow,  1  Doug.  215  ;  Whitworth  v. 
Hall,  2  Barn,  k  Adolph.  695  ;  Bac<m  v.  Townsend,  2  Code 
Reporter,  61.)  An  indictment  on  a  charge  dismissed  by  a  jus- 
tice is  in  the  nature  of  an  appeal  from  the  justice's  decision. 
And  an  appeal  is  a  continuation  of  the  same  suit.  {Burt  v.  Place, 
4  Wend.  698  ;  Quoted  in  Gorton  v.  De  Angelis,  6  Wend.  420.) 
(2.)  The  indictments  were  admissible  as  tending  to  show  proba- 
ble cause  for  the  prosecutions.  A  true  bill  found,  constitutes  a 
presumption  of  probable  cause.  (See  Whitworth  v.  Hall,  2  Bam. 
&  Adolph.  696  ;  22  Com.  L.  Rep.  178 ;  Per  Parke,  J.)  Where 
brandy  was  condemned  by  sub-commissioners  of  excise,  held  this 
showed  probable  cause,  although  the  condemnation  was  reversed 
by  the  commissioners  on  appeal,  and  the  defendant  had  judg- 
ment.   (2  Esp.  JXxsi  Prius,  122.)    So  as  to  an  inquisitioii  ot 
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lunacy.  {Osterhout  v.  Shoemaker  and  another,  3  Hill,  518  ;  Hart 
Y.  Denman,  6  Wend.  497  ;  Matter  of  Christie,  6  Paige,  242.)  So 
as  to  the  finding  of  a  sheriff's  jury.  {Bayley  v.  Bates,  8  Johns. 
E.  186  ;  Van  Cleef  and  others  v.  Fleet,  16  J.  R.  147  ;  See  also 
Saml  T.  Roberts,  1  Salk.  Rep.  14,  15.) 

YI.  The  evidence  of  causes  of  action  arising  in  Rockland 
county  was  improperly  received.  The  venue  in  the  action  was 
local. 

VII.  The  parol  evidence  of  the  proceedings  by  Justice  Gur- 
nee,  and  his  discharge  of  the  plaintiff,  without  production  of  the 
justice's  minutes,  or  accounting  for  them,  was  inadmissible,  and 
should  have  been  excluded. 

YIII.  On  the  motion  for  non-suit,  the  circuit  judge  erred. 
(1.)  He  erred  in  refusing  to  say  that,  as  to  any  of  the  defendants^ 
the  cause  of  action  was  not  made  out.  (2.)  He  erred  in  decid- 
ing, by  overruling  the  defendants'  objections,  that  the  plaintiff 
had  established  the  want  of  probable  cause  for  the  prosecutions. 
The  plaintiff  had  not  shown  want  of  probable  cause.  Qn  the 
contrary,  probable  cause  sufficiently  appeared  when  the  plaintiff 
rested.  And  the  plaintiff  should  have  been  non-suited.  (3.) 
He  erred  in  excluding  the  evidence  of  indictments  pending  and 
thereby  holding  that  such  indictments  had  no  tendency  to  show 
probable  cav^e,  while  a  discharge  by  a  justice  of  the  peace  was 
sufficient  proof  of  the  want  of  it,  and  also  holding  in  substance 
and  effect  that  the  plaintiff  could  recover  for  the  prosecution  of 
a  charge,  which  was  not  legally  determined,  on  which  he  was 
indicted  and  liable  to  be  convicted  and  sentenced.  Both  which 
propositions  are  submitted  to  be  utterly  untenable  upon  princi- 
ple or  authority.  (4.)  He  erred  in  holding  that  the  plaintiff 
had  made  sufficient  proof  of  malice  in  the  legal  mesdping  of  the 
term.  There  was  no  such  palpable  want  of  probable  cause  as 
to  authorize  the  jury  to  find  malice.  Malice  is  not  spite  or 
enmity,  but  a  corrupt  intent  to  do  wrong  and  work  an  injury 
for  an  unjust  motive.  {Cohen  v.  Morgan,  6  Dowl.  &  Ryl.  8 ; 
2  Greenkafon  Ev,,  sect.  867  ;  8  Steph,  JS'isi  Prius,  2278  ;  Mii^ 
chell  V.  Jenkins,  5  Bam.  &  Ad.  588  ;  Gibson  v.  Chaters,  2  B.  it; 
P.  121  ;  Stokes  v.  WhUe,  4  Tyrrwhit's  R.  800.)  And  in  this 
action  express  malice  must  be  proved.  {Scheibel  v.  Fairbaimf 
1  Bos.  t  Poll.  388 ;  Gibson  y.  Chaters,  supra  ;  Sykes  v.  Dunbar^ 
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1  Camp.  202  n. ;  Ray  v.  Law,  1  Peters'  C.  C.  R.  207 ;  Cohen 
V.  Morgan,  supra ;  Spencer  v.  Jacob,  1  Mood.  &  Malk.  180.) 
And  for  want  of  such  proof  in  this  case  the  plaintiff  should  have 
been  non-suited. 

IX.  The  circuit  judge  erred,  to  the  great  prejudice  of  the 
defendants,  in  instructing  the  jury  that  a  prompt  discharge  by 
the  magistrate,  without  calling  witnesses  for  the  accused,  was 
evidence  of  want  of  probable  cause,  and  would  supply  the  ab- 
sence of  proof  of  malice,  and  apparently  throwing  the  whole 
burden  of  proof  on  the  defendants  in  such  a  case.  This  is  not 
the  law.  {Smith  v.  Macdonald,  3  Esp.  R.  7  ;  Gorton  t.  De  An- 
gehs,  6  Wend.  418  ;  Ray  v.  Law,  1  Peters'  C.  C.  R.  207  ;  Cohen 
V.  Morgan,  6  Dowl.  &  Ryl.  8  ;  Spencer  v.  Jacobs,  1  Moody  &  M. 
180 ;  Purcell  v.  Macnamara,  9  East  361  ;  Wallace  v.  Alpine,  1 
Gamp.  204  n. ;  Sykes  v.  Dunbar,  1  Camp.  202  n.) 

X.  The  circuit  judge  erred  in  declining  to  charge  as  requested 
by  defendants'  counsel :  ^'  that  probable  cause  was  the  existence 
of  such  facts  and  circumstances  as  would  lead  the  mind  of  a 
reasonable  man  (not  a  lawyer)  in  the  exercise  of  ordinary  judg- 
ment and  caution  to  suspect  the  plaintiff  to  be  guilty,  or  to  con- 
clude that  the  question  of  his  guilt  or  innocence  ought  to  be 
investigated."  {BcUdwin  v.  Weed,  17  Wend.  233  ;  Dupont  v. 
Munro,  3  Wash.  C.  C.  R.  31 ;  Foshay  v.  Ferguson,  2  Denio  617.) 

XI.  The  circuit  judge  erred  in  refusing  to  charge  as  requested, 
that  probable  cause  could  be  made  out  on  less  evidence  than 
would  establish  a  primd  facie  case  of  guilt.  If  this  is  not  so,  no 
one  can  complain  of  a  crime  without  employing  counsel,  and 
that  precaution  would  not  necessarily  insure  his  protection. 

XII.  The  judge  erred  in  charging  the  jury  that  no  facts  could 
avail  the  defendants  to  make  out  probable  cause,  except  such 
facts  as  they  could  and  did  show  were  known  or  communicated 
to  them  at  the  time  of  making  the  charge.  If  this  be  so,  an 
avowed  felon  may  pocket  dams^es  for  the  prosecution  of  the 
felony  which  he  avows  and  admits.  {Baldmn  v.  Weed,  17  Wend. 
229,  231,  233  ;  Fisher  v.  Barstow,  1  Doug.  216  ;  Parker  v.  Lang- 
ley,  10  Mon.  209  ;  Morgan  v.  Hughes,  2  Term  R.  228.) 

XIII.  The  circuit  judge  clearly  erred  in  declining  to  charge 
the  jury  that  "  the  bad  character  of  the  plaintiff,  if  proved 
to  the  satisfaction  of  the  jury,  was  to  be  taken  into  considera- 
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tion  upon  the  question  whether  there  was  probable  cause :  as  a 
man  of  bad  character  may  be  reasonably  suspected  upon  slighter 
grounds  than  a  man  of  good  character/'  It  is  submitted  to  be 
well  settled  law,  that  such  evidence  is  admissible  upon  the 
merits  as  well  as  upon  the  question  of  damages.  It  was  not 
offered  in  mitigation  of  damages.  Where  the  charge  against 
the  plaintiff  was  for  felony,  the  defendant  has  been  allowed  in 
his  defence,  after  giving  some  evidence  of  probable  cause,  to 
prove  the  general  bed  character  of  the  plaintiff ;  for  in  this  case, 
where  the  point  in  issue  is  whether  the  defendant  acted  from 
malice,  and  without  probable  cause,  it  may  be  thought  material 
to  inquire  into  the  situation  of  the  parties,  and  whether  the 
defendant  had  any  reasonable  ground  for  suspecting  the  'plaintiff, 
Jfow  the  notoriety  of  the  plaintiff  U  character  for  dishonesty  %s  a 
circumstance  of  general  suspicion  not  to  be  disregarded. 
(2  Pha.  Ev.  258,  ch.  17.) 

XIV.  If  the  plaintiff  was  arrested  on  divers  charges  of  felony, 
and  probable  cause  was  made  out  for  one  of  the  felonies  for 
which  he  was  arrested,  he  could  not  maintain  this  action. 
There  was  sufficient  cause  for  his  arrest  and  prosecution  on  the 
one  charge  thus  sustained,  and  he  has  no  wrong  or  damage  to 
attribute  to  the  other  charges,  rather  than  the  one  sustained. 
The  circuit  judge  erred  in  declining  so  to  charge.  A  different 
charge  would  probably  have  produced  a  different  verdict,  as  all 
the  prosecutors  of  the  charge  for  concealing  Andros  were 
acquitted  by  the  jury,  and  upon  the  evidence  that  charge  was 
most  clearly  sustained. 

XV.  The  circuit  judge  erred  in  leaving  it  as  a  prominent 
question  for  the  jury  whether  the  defendants  believed  the  plain- 
tiff guilty.  There  were  no  facts  in  evidence  to  impeach  the 
good  faith  of  the  charges.  In  the  absence  of  proof  to  the  con- 
trary, the  defendants  were  entitled  to  the  benefit  of  the  pre- 
sumption that  they  believed  the  facts  sworn  to.  {Foshay  v. 
Ferguson,  2  Denio,  617,  620,  621 ;  Rex  v.  StraUon,  1  Camp. 
549,  in  notes.) 

XVI.  Every  objection  to  the  refusal  to  non-suit,  applies 
with  greater  force  to  the  final  charge  of  the  judge,  after  all  the 
evidence  was  in.  The  defendants  were  entitled  to  a  direction 
for  a  verdict  in  their  favor. 
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XVII.  On  the  questions  of  probabk  cause^  there  w^e  facts 
enough  in  evidence,  undisputed  in  character^  to  determine  the 
question  in  favor  of  the  defendants.  To  the  proof  made  by  the 
defendants'  own  affidavits,  (read  bjr  the  plaintiff,)  he  (the  plain- 
tiff,) made  no  answer  by  countervailing  proof.  The  question, 
then,  was  whether  the  depositions  of  Cram,  Norris,  Phebe 
Giles,  Mrs.  Wakeman,  &c.,  &c,  presented  sufficient  uncontra- 
dicted facts  to  make  out  probable  cause.  And  this  the  court 
was  bound  to  decide,  but  declined  to  do  so.  {Murray  v.  Long, 
1  Wend.  142  ;  Weaver  v.  Toumsend,  14  Wend.  193  ;  Gortm  v. 
De  AnfreUs,  6  Wend.  421 ;  Martin  v.  D^o,  2  Wend.  424 ; 
M'Cormich  v.  Sissorij  7  Cow.  717  ;  HiU  and  wife  v.  Yates  and 
another,  8  Taunt.  182.)  The  defendants  had  a  right  to  read 
'  their  own  affidavits,  if  the  plaintiff  had  not  read  them.  {Burt  v. 
Place,  4  Wend.  491;  Burlinghame  v.  BurUnghamc,  8  Cow. 
141.) 

And  the  warrant  on  which  a  party  is  committed  is  evidence 
(when  read  by  plaintiff),  of  the  facts  contained  in  it.  {Scott  v, 
Ely,  4  Wend.  655.) 

XYIII.  On  the  whole  case,  it  is  submitted  that  great  in- 
justice has  been  done,  and  that  the  defendants  are  entitled  to  a 
new  trial. 

£.  Sandford,  for  the  plaintiff,  made  and  argued  the  following 
points : — 

I.  The  plaintiff  proved,  on  the  trial  of  this  cause,  the  several 
prosecutions  charged  in  the  declaration.  That  they  were  insti- 
tuted by  the  defendants,  without  probable  cause,  was  manifest 
from  the  circumstances  by  which  they  were  surrounded,  and 
the  plain  perjury  by  which  they  were  sought  to  be  sustained  ; 
and  that  the  defendants  were  actuated  by  a  malicious  motive, 
"  to  put  tike  plaintiff  out  of  the  way,^'  because  of  hi«  disclosures 
relative  to  the  frauds  of  the  Kidd  Salvage  Company,  establish- 
ing beyond  controversy  the  fact  that  the  defendants  were  not 
actuated  by  a  love  of  public  justice  in  making  the  arrests  and 
prosecutions.  1.  The  multiplicity  of  the  charges,  presented 
at  extraordinary  junctures,  taken  in  connexion  with  the  other 
events  occurring  about  the  same  time,  show  the  absence  of 
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probable  cause  and  malice.  2.  Probable  cause  is  a  reasonable 
belief,  supported  by  circumstances,  that  the  person  accused  is 
guilty  of  the  offence  charged.  It  depends  upon  the  knowledge 
or  information  which  the  prosecutor  had  at  the  time  thfl  charge 
was  made,  and  not  upon  that  which  he  may  have  acquired  at 
a  subsequent  period.  {Dekgal  v.  Highly,  3  Bing.  N.  C.  990  ; 
Seibert  v.  Prue,  8  Watts  and  Serg.  438  ;  Fashay  v.  Fergusim,  2 
Denio,  617.)  3.  Mere  suspicion,  unaccompanied  by  proof  from 
which  the  jury  might  infer  that  the  party  acted,  in  good 
faitli,  upon  it,  to  establish  the  complaint,  was  not  sufScient 
probable  cause,  and  the  charge  of  the  judge  to  that  effect  was 
correct  and  legal.  4.  Facts  and  circumstances  not  known  to 
the  defendants  before,  nor  communicated  to  them  at  the  time  of 
making  the  complaint,  could  not  furnish  them  with  probable 
cause.  The  party  charged,  being  innocent,  the  object  of  the 
party  complaining,  in  showing  probable  cause,  is  to  show  that 
he  had  acted  in  good  faith.  His  good  faith  cannot  be  evinced 
by  proving  circumstances  which  were  unknown  to  him.  5. 
The  defendants  in  this  suit  were  not  warranted  in  giving  in 
evidence  the  character  of  the  plaintiff,  to  establish  his  guilt 
or  their  innocence,  in  respect  to  the  prosecution  ;  and,  of 
course,  it  was  not  admissible  to  show  probable  cause  on  their 
part. 

II.  This  action  is  founded  on  a  tort,  and  the  proof  of  part  in 
itself  amounting  to  a  cause  of  action  is  sufficient  to  entitle  him 
to  a  verdict.  Therefore,  proof  of  probable  cause  in  respect  to 
part  would  not  bar  the  cause  of  action  in  respect  to  other 
parts,  and  the  charge  on  this  point  was  legal. 

III.  The  proof  of  a  conspiracy  in  a  civil  suit  is  and  may  be 
different  from  and  slighter  than  what  is  requisite  in  an  indict- 
ment ;  and,  therefore,  the  refusal  of  the  judge  to  charge  that 
the  evidence  in  the  two  cases  should  be  the  same,  was  correct 
and  Ugd.  The  exceptions  in  regard  to  venue  are  not  well 
taken. 

1.  The  action  of  malicious  prosecution  is  transitory.  (1  Gilb. 
C.  P.  84 ;  Tidd's  Prac.  869,  543  ;  1  Chitty's  PI.  269,  270  ;  2 
ib.  602,  in  notes  ;  3  Black.  Com.  294  ;  Com.  D.  Act  N.  12 ; 
Bac.  Ab.  act  local  and  transitory  ;  Paine  and  Duer's  Prac.  1, 
85 ;  Gra,  Prac.  8d  Ed.  810-313,  690-598 ;  Co.  Lit  282 ;  Cro- 
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Car.  443  ;  1  Wils.  336  ;  1  Camp.  161  ;  Rafael  r.  Vereht,  2 
Sir  William  Black,  Rep.  1058  ;  Glen  v.  Hodges,  9  Johns.  Rep. 
67  ;  Gardner  v.  Thomas,  14  Johns.  Rep.  134  ;  Smith  v.  Bull.  17 
Wend.  -323  j  Lister  v.  Wright,  2  Hill,  320.)  It  is  not  an  action 
of  trespass  or  assault  and  battery,  or  for  any  immediate  wrong 
accompanied  with  force,  but  for  an  injury  to  the  feelings  and 
reputation,  as  well  as  the  property  of  the  plaintiff,  expended  in 
his  defence.  2.  For  the  arrest  and  ironing,  the  actions  for 
malicious  arrest  and  assault  and  battery  lie.  This  is  an  action 
for  a  prosecution,  according  to  the  forms  of  law,  but  with 
malicious  motives,  and  without  any  justifiable  cause,  {Sutton  v. 
Johnstone,  1  Term.  R.  544.)  There  is  no  similitude  or  analogy 
between  an  action  of  trespass  or  false  imprisonment  and  this 
kind  of  action.  An  action  of  trespass  is  for  the  defendant's 
having  done  that  which,  upon  the  stating  of  it,  is  manifestly 
illegal.  This  kind  of  action  is  for  a  prosecution  which,  upon 
the  stating  of  it,  is  manifestly  legal.  (Per  Lords  Mansfield  and 
Loughborough,  in  Johnstone  v.  Sutton,  1  Term.  Rep.  544.)  2. 
The  statute  refers  to  immediate  injuries,  accompanied  with 
force,  in  the  subdivision  which  prescribes  the  place  of  trial,  i.  e. 
trespass,  assault  and  battery ;  for,  in  the  next  subdivision, 
actions  of  libel  and  slander  are  made  transitory,  and  it  is  pre- 
sumed that  the  legislature  intended  to  place  all  actions  for 
injuries  to  the  reputation  upon  the  same  footing,  as  they  add 
the •  expression,  "  and  all  other  actions  for  wrongs,  and  upon 
contracts,  shall  be  tried  where  the  venue  shall  be  laid.  (2  R.  S. 
8  Ed.  p.  506,  §  2,  Sub.  3.)  3.  This  is  not  a  statute  of  venue 
at  all.  It  does  not  draw  the  distinction  between  transitory  and 
local  actions  ;  but  leaves  it  as  it  was  settled  by  the  practice  of 
the  court.  It  merely  prescribes  the  place  of  trial,  where  the 
court,  on  motion,  will  direct  the  cause  to  go,  and  the  revisers  did 
not  intend  to  affect  the  venue  or  locality  of  actions,  but  merely 
to  prescribe  by  statute  the  duty  of  the  court,  i.  e.  to  adopt  the 
common  law  practice,  and  codify  it.  (6  Reviser's  Notes,  44, 
referring  to  Revised  Laws  and  Tidd's  Pra.  543,  "  Venue;"  1 
Paine  and  Duer,  85,  86,  89  ;  1  Gra.  Prac.  3  Ed.  310,  318,  690, 
598.)  See  the  distinction  between  venue  and  place  of  trial, 
Gould  V.  Chaplin,  (4  Howard's  Pr.  Rep.  185.)  And  by  the  old 
practice  this  and  all  kindred  actions  were  transitory,  (1  Chitt. 
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PL  229  to  278 ;  1  Tidd's  Pr.  543.)  4.  This  is  an  action  for 
conspiracy.  An  action  for  conspiracy  may  be  brought  in  either 
the  county  where  the  defendants  conspired,  or  where  the  overt 
act  was  committed,  so  an  indictment  lies  in  either  county.  In 
this  case  the  agreement  was  in  New  York,  and  the  overt  acts 
both  in  New  York  and  Rockland  Counties.  (1  Sellon,  Prac. 
244,  citing  Cro.  Eliz.  674  ;  Bulwer's  Case,  7  Coke,  3,  a.  like 
The  Mayor,  fyc,  of  Berwick  v.  Evart  Black ;  Smith  v.  Cran- 
thaw,  2  Rol.  B.  559  ;  Boger  v.  Hildreth,  1  Caines,  N.  Y.  T.  R. 
1 ;  1  Chitty's  PI.  269,  276  ;  2  Chitty's  PI.  602,  in  notes ;  Peo- 
pie  V.  Mather,  4  Wend.  227,  265  ;  2  R.  S.  3  Ed.  p.  506,  §  2, 
Sub.  3.)  Conspiracy  to  commit  a  felony  is  merged  in  the 
felony.  {People  v.  Mather,  4  Wend.  229  ;  People  v.  Vermilya 
^  Barker,  7  Cow. ;  People  v.  ^dams,  3  Denio,  190,  S.  C.  2 
Comstock,  173.)  But  a  conspiracy  to  commit  a  misdemeanor  is 
not  merged  in  the  misdemeanor.  {People  v.  Mather,  4  Wend. 
265.)  5.  There  was  material  and  important  evidence  to  esta- 
blisli  the  cause  of  action  in  the^citjr  and  county  of  New  York  ; 
and,  therefore,  the  same  was  properly  laid  there.  (Tidd's  Prac. 
554  ;  citing  1  Sid.  405 ;  2  Salk.  669  ;  12  Mod.  616 ;  Franklin 
Y.  UnderhiU,  2  J.  R.  374  ;  Bently  v.  Weaver,  IJ.  C.  240  ;  Wood 
V.  Van  Rankin,  1  Cane^s  R.  96.) 

V.  The  several  exceptions  in  the  case  are  respectively  not 
well  taken. 

VI.  The  charge  of  the  Judge  was  conformable  to  law.  The 
facts  were  numerous  and  conflicting,  and  such  as  rendered  it 
impossible  for  the  Judge  to  pass  upon  the  questions  of  mere 
probable  cause,  as  a  mere  matter  of  law.  It  was  a  mixed  ques- 
tion of  law  and  fact,  and  as  such,  was  properly  submitted  to  the 
Jury,  under  the  instructions  of  the  court,  as  to  what  constituted 
probable  cause.  The  question  of  malice  is  always  a  question  for 
the  Jury, 

VII.  The  verdict  of  the  Jury  was  conformable  to  the  facts, 
and  is  conclusive  upon  the  question  of  probable  cause  and  the 
question  of  malice. 

VIII.  The  damages  are  not  excessive,  and  the  facts  of  this 
case  would  warrant  the  court  in  giving  the  plaintiff  even  larger 
damages  than  those  awarded  by  the  jury,  were  it  in  their  power. 
The  plaintiff  was  pursuing  a  lawful  investigation  in  a  lawful 
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way.  He  was  engaged  in  developing  the  truth,  with  a  view  to 
aid  in  the  administration  of  justice.  But,  whilst  thus  employed, 
he  was  seized  by  those  to  whom  he  was  aeting  adversely,  and 
ironed,  imprisoned,  and  prosecuted,  to  prevent  the  development 
of  frauds  in  which  the  defendants  were  supposed  to  have  been 
implicated.  Now,  whether  he  were  an  entirely  pure  man  or  not, 
he  ought  to  be  protected,  and  the  defendants,  who  have  prosti- 
tuted the  process  of  the  court,  to  wreak  their  vengeance  upon  a 
man  whom  they  know  to  be  innocent  of  the  crimes  they  urged 
against  him,  ought  not  now  to  be  permitted  to  urge  that  the 
jury  have  set  an  undue  value  upon  his  sufferings,  and  the  loss  of 
his  reputation.  {Tatmsend  v.  Hughes,  2  Wend.  150 ;  WUford  v* 
Barkly,  1  Burr.  609  ;  LUtk  v.  Pope,  2  Black.  R.  1327  ;  Gilberi 
V.  Bertenskaw,  1  Camp.  280  ;  2  Wils.  405,  Redshaw  v.  Brooks  ; 
Trumbull  Y.  Gibbons,  1  Judicial  R.  1,  cited  in  4 'Wend.  141.) 

DuER,  J.,  delivered,  orally,  the  opinion  of  the  Court,  and 
stated  : — The  following,  as  ^he^principal  grounds  upon  which  it 
was  deemed  necessary  to  grant  a  new  trial. 

1.  That  the  separate  acts  and  declarations  of  individual 
defendants  ought  not  to  have  been  admitted  in  evidence  to 
charge  other  defendants,  not  then  present ;  the  allegations  of  a 
conspiracy  contained  in  the  declaration  not  being  sustained  by 
the  proof. 

2.  That  rejecting  this  evidence,  there  was  an  entire  failure 
of  proof  as  to  the  defendant,  Freeland,  and  that  the  judge, 
therefore,  erred,  in  not  directing  the  jury  to  acquit  him. 

3.  That  the  judge  erred  in  directing  that  the  proof  on  the 
part  of  the  plaintiff,  was  sufficient  to  sustain  the  first  five  counts 
of  the  declaration,  and  in  not  instructing  the  jury,  that,  upon  the 
third,  fourth,  and  fifth  counts,  all  the  defendants  were  entitled 
to  an  acquittal ;  the  existence  of  a  probable  cause,  in  reference 
to  the  charges  set  forth  in  these  counts,  being  conclusively  esta- 
blished. 

4.  That  the  judge  erred  in  instructing  the  jury,  that  upon  the 
question  of  malice,  and  in  determining  the  amount  of  damages, 
they  had  a  right  to  take  into  consideration  the  proceedings  in 
Rockland  county,  anterior  to  the  complaint  before  Mr.  Justice 
Drinker ;  since  upon  the  plaintiffs'  evidence,  these  proceedingB 
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established  against  some  of  the  defendants  a  case  of  false-impri- 
sonment, and  ought,  therefore,  as  constituting  a  distinct  cause  of 
action,  for  which  those  defendants  might  be  rendered  liable  in 
another  suit,  to  have  been  withdrawn  entirely  from  the  consi- 
deration of  the  jury. 

5.  That  the  question  of  probable  cause  upon  a  given  state  of 
facts,  is,  in  all  cases,  a  question  of  law,  and  that  the  judge,  there- 
fore, erred  in  submitting  it  to  the  jury  to  determine  whether  the 
facts  and  circumstances  in  evidence  afforded  the  defendants  rea- 
sonable grounds  for  believing  that  the  plaintiff  was  guilty  of 
the  offences  which  they  laid  to  his  charge ;  this  was  calling 
upon  the  jury  not  merely  to  pass  upon  the  evidence,  but  to 
determine  a  question  wUch  the  judge  was,  himself,  bound  to 
decide. 

6.  The  judge  also  erred  in  shifting  the  burden  of  proof  from 
the  plaintiff  to  the  defendants,  by  instructing  the  jury,  that  if 
the  defendants  acted  upon  information,  the  jury  must  be  satisfied 
that  they  believed  in  its  truth.  The  instruction  should  have 
been,  that  the  jury  was  bound  to  presume  that  the  defendants 
believed  in  the  truth  of  the  information  upon  which  they  acted, 
unless  it  clearly  appeared  from  the  evidence  that  the  informa- 
tion was  false,  and  that  they  knew  it  to  be  so. 

7.  That  the  court  had  no  power  to  reform  the  verdict  by 
limiting  it  to  particular  counts  or  particular  defendants,  and 
that  being,  as  found,  against  law  and  evidence,  it  must  be  set 
aside. 


Henby  a.  HoLiCES,  Respondent,  v.  Edmund  Pavenstedt  and 
Fbeeland  a.  Schumacher,  Appellants. 

llie  owners  of  a  yessel,  ehartered  for  a  partienlar  Toyage,  if  hj  the  terms  of  the 
eharter  party  they  appoint  the  master  and  eontrol  the  furnishing  and  navi- 
gation "of  the  yeesel,  oontinne  in  possession  as  owners  throng^oat  the  Toyage, 

In  sll  saeh  eases  they  haye  a  lien  for  the  freight  stipulated  to  be  paid  by  the 
eharter  party,  upon  all  merchandise  transported  on  the  yessel  during  the 
yoyage,  to  the  extent  of  the  freij^t  on  sach  merchandise^  payable  by  the 
shipperSb 
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Heooe^  the  payinent  of  mieh  freiglit  by  tine  sliippen  or  their  oonagiieeis  to  the 
master  or  his  owner,  in  diaobu|;e  of  the  lien  of  the  otmen^  Is  a  fnll  defence 
to  an  aetion  for  the  recoyery  of  freight  brought  against  them  bj  the  charterer. 
Upon  this  ground  judgment  in  fayor  of  the  plaintiff  at  special  term  reyersed, 
and  judgment  entered  for  defendants 
(Before  Sandiokd,  BIasom,  and  Camfbkli^  J.  J.) 
Maj6;  June  21,  18l»l; 

This  was  an  action  for  the  recovery  of  freight  on  a  cargo  of 
logwood,  brought  in  the  brig  Mary  and  Jane,  from  Laguna  to 
New  York,  and  there  deliyered  to  the  defendants  as  consignees. 
The  plaintiff  claimed  to  be  entitled  to  the  freight  as  charterer, 
and  therefore  owner,  of  ihe  vessel  for  the  voyage. 

The  defence  was,  that  the  defendants  had  paid  all  the  freight 
due  under  the  bill  of  lading  to  the  agents  of  the  owners  of  ike 
brig  ;  to  whom  a  much  larger  sum  was  due  from  the  plaintiff 
upon  the  charter  party,  and  that  they  were  compelled  to  make 
this  payment  in  order  to  obtain  possession  of  the  cargo,  the 
eaptain  refusing  to  deliver  it  upon  any  other  terms. 

The  cause  was  tried  before  the  chief  justice  and  a  jury,  on 
the  19th  June,  1850 ;  and  on  both  sides  a  great,  deal  of  evi- 
dence, both  oral  and  documentary,  was  given,  which  it  is  deemed 
unnecessary  to  state.  It  is  sufficient  to  say,  that  the  facts  con- 
stituting the  defence,  as  above  stated,  were  fully  established  by 
the  preofis. 

By  consent  of  the  parties  the  chief  justice  directed  a  verdict 
and  judgment  for  the  plaintiff  for  $1346.07 ;  the  defendants 
having  leave  to  appeal  without  security,  and  to  make  a  case, 
with  liberty  to  turn  the  same  into  a  bill  of  exceptions. 

The  cause  was  now  heard  upon  an  appeal  from  the  judgment 
so  rendered  and  upon  the  case  as  settled. 

W^  Kent  J  for  defendants. 

Even  without  resorting  to  the  special  provisions  of  the  char- 
ter party,  by  the  general  rules  of  maritime  law,  the  whole 
freight  of  the  return  cargo  from  Laguna  to  New  York,  Was  due 
to  the  owners  of  the  vessel,  to  be  applied  in  satisfaction  of 
what  was  due  to  them  under  the  charter  party,  and  the  master 
as  their  agent  was  bound  to  retain  the  cargo  until  this  freight 
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was  paid  by  the  defendants  ;  but  all  possible  doubt  was  removed 
by  the-  terms  of  the  charter  party,  by  which  the  return  cargo 
was  expressly  bound  as  a  security  to  the  owners  of  the  vessel. 
He  cited  the  schooner  Volunteer^  1  Sumner,  541,  certain  logs  of 
mahogany,  2  do.  589 ;  Grade  v.  Palmer,  8  Wheaton,  605 ;.  and 
several  other  cases. 

A.  Mathews,  for  plaintiff. 

The  plaintiff  is  the  only  person  whom  the  defendasnts  had  a 
right  to  know  as  the  owner  of  the  vessel.  He  was  the  ownw 
for  the  voyage,  and  there  was  no  privity  between  them  and  the 
absolute  owners,  that  could  authorize  them  in  paying  the  freight 
to  the  master.  If  the  owners  had  any  claim,  it  was  a  lien  upon 
the  merchandise  only,  which  could  not  entitle  them  to  demand 
of  the  defendants  the  specific  freight  mentioned  in  the  bill  of 
lading.  If  the  owners  had  any  claim  for  the  freight  as  against 
the  plaintiff,  the  defendants  ought  to  have  eommenced  proceed- 
ings in  the  nature  of  a  bill  of  interpleader,  in  which  proceedings, 
all  the  parties  being  before  the  court,  their  relative  rights  and 
interests  would  have  been  properly  detevmined*  The  counsel 
also  insisted,  that  the  defendants'  possession,  of  the  bill  of  lading,, 
coupled  with  the  facts,  that  they  had  a  power  of  attorney  from 
the  plaintiff  to  demand  a  delivery  of  the  logwood  from  the' 
captain,  and  that  they  had  in  fact  commenced  legal  proceedings 
to  compel  its  delivery,  divested  the  plaintiff  of  possession,  and 
of  the  right  of  possession,  and  amounted  to  such  a  delivery  of 
the  logwood  to  the  defendants  as  entitled  the  plaintiff  to  the- 
payment  of  freight  according  to  the  bill  of  lading.  In  support 
of  this  last  position,  the  counsel  referred  to  Chopin  v.  Rogers^ 
1  East.  192  ;  and  in  the  course  of  his  argument  he  cited 
Chandler  v.  Belden,  18  John.  157  ;  and  Sander  v.  Clark,  1 
Hall,  373. 

By  the  Coubt.  Sandpobd,  J. — ^The  defendants  have  paid 
the  freight  demanded  by  the  plaintiff  in  this  suit,  to  the  owners 
of  the  vessel.  They  were  right  in  so  paying  it,  if  the  owners 
had  a  lien  for  the  freight ;  otherwise  it  must  be  paid  to  the 
plaintiff. 
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This  depends  upon  the  question,  whether  the  possession  of  the 
vessel  passed  out  of  the  owners'  hands  to  the  plaintiff  as  char- 
terer of  the  vessel ;  for  if  it  did,  it  is  clear  they  retained  no 
right  of  lien  as  against  sub-freighters. 

By  the  charter  party,  the  owners  were  to  keep  the  vessel 
"  tight,  staunch,  well  fitted,  tackled,  and  provided  with  every 
requisite,  and  with  men  and  provisions  necessary  for  the 
voyage"  on  which  she  "was  chartered.  They  put  all  the  room  in 
the  vessel,  except  the  cabin  and  necessary  room  for  the  crew, 
fitments  and  provisions,  at  the  disposal  of  the  charterer,  who 
agreed  to  freight  and  hire  the  vessel. 

The  effect  of  the  instrument  was,  to  hire  the  vessel  to  the 
plaintiff  for  a  stipulated  sum  per  month,  in  lieu  of  freight,  at 
specified  rates,  on  the  goods  shipped,  the  owners  appointing  the 
master,  and  controlling  throughout  the  furnishing  and  naviga- 
tion of  the  vessel. 

It  is  well  settled  that,  under  such  circumstances,  the  owners 
continue  in  possession  of  the  vessel,  as  owners,  during  the  voyage 
for  which  she  was  chartered,  and  have  a  lien  for  their  charts 
freight  upon  all  merchandise  transported  in  her  to  the  extent 
of  the  freight  payable  by  the  shippers  on  such  merchandise. 
There  are  exceptions  to  this  rule,  as  when  the  payment  of  the 
freight  by  the  dharter  is  postponed  in  terms  beyond  the  time  for 
delivering  the  cargo ;  but  there  is  nothing  of  the  sort  in  this 
•ease.  The  principle  is  laid  down  in  many  cases.  We  refer 
particularly  to  Mclntyre  v  Bounef  1  John.  R.  229  ;  Marcadier  v. 
Chesapeake  Insurance  Company,  8  Granch  49  ;  Clarkson  v.  Edes, 
4  Cowcn,  470  ;  Ruggles  v.  Bucknor,  Paine's  C.  C.  R.  668 ; 
Abbott  <>n  Shipp.  63,  288  to  299. 

The  attempt  of  the  defendants  to  obtain  possession  of  the 
merchandise  consigned  to  them,  by  a  legal  proceeding,  did  not 
affect  the  lien  of  the  owners,  and,  therefore,  could  not  preclude 
the  defendants  from  acquiring  the  possession,  in  a  lawful  manner, 
by  discharging  the  lien. 

The  judgment  at  the  special  term  must  be  reversed,  and  a 
judgment  entered  for  the  defendants  as  upon  a  mling  of  the 
law  in  their  favor,  at  the  special  term. 


.N 
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Aquila  M.  Fenlt  V.  John  D.  Stewabt  and  Nelson  Tun- 

NICLIPP. 

Since  the  Code,  an  agent  is  a  competent  witness  against  his  principal,  though  the 
effect  of  his  evidence  is  to  discharge  himself  from  a  written  contract  which  he 
has  entered  into  in  his  own  name,  and  to  cliurge  the  principal  as  a  party  to  the 
contract. 

It  is  sufficient,  under  the  Statute  of  Frauds  (2  R  S.  186,  §  SX  that  the  contract 
should  be  signed  onlj  hj  the  party  to  be  charged ;  it  is  not  necessary  that  it 
should  be  signed  by  the  party  who  seeks  to  avail  himself  of  its  advantages. 

In  an  action  upon  a  written  contract^  parol  evidence  is  inadmissible  to  show  that 
the  party  who  signed  it  as  principal  was  only  agent  of  a  third  person,  and  thus 
to  charge  such  third  person  as  the  principal,  his  name  not  appearing  on  the  &ce 
of  the  instrument. 

It  is  immaterial  whether  such  contract  is  required  by  the  Statute  of  frauds  to  be 
in  writing  or  not 

The  diclum  of  Parke,  R,  in  Higgins  v.  8$nwr  (8  Mees.  k  Wels.  884),  that  although 
it  is  not  competent  for  a  person  who  has  signed  a  contract  in  his  own  name  to 
discharge  himself  from  liability  by  parol  proof  that  he  acted  as  agent  for  a  third 
person,  yet  that  it  is  competent  by  parol  proof  to  charge  such  third  person  as 
principal,  denied  to  be  law.  ^ 

(Before  Sandfokd,  Mason,  and  CakpbklLi  J.J.) 
(May  20.    June  21.) 

This  was  an  action  of  assumpsit,  commenced  in  the  Supreme 
Court  and  transferred  to  this  court ;  the  object  of  which  was  to 
charge  the  defendants  as  principals  upon  a  contract  to  deliver 
oats,  made  with  the  plaintiffs  by  A.  W.  Otis  &  Co.,  in  these 
words : 

"  For  a  valuable  consideration  to  us  in  hand  paid,  we  have 
sold  A.  M.  Fenly  two  thousand  five  hundred  bushels  of  canal 
oats,  at  forty-five  cents  per  bushel  of  thirty-two  quarts,  to  be 
delivered  in  this  city  at  any  time  at  our  option  between  the  first 
and  fifteenth  of  June  next,  to  be  cash  on  delivery. 

A.  W.  Otis  A  Co. 

«Nbw  Yobk,  April  28,  1847.*' 

On  the  trial  before  Justice  Mason  (without  a  jury),  both  the 
Messrs.   Otis  were  examined  as  witnesses  for  the  plaintiff, 
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though  objected  to  as  interested,  and  proved  that  they  executed 
the  contract  as  agents  for  the  defendants,  and  that  the  oats  had 
not  been  delivered.  The  evidence  to  connect  the  defendants 
by  parol  with  the  contract  was  objected  to. 

The  other  facts  appear  in  the  opinion  of  the  court. 

Judgment  was  rendered  proformd  at  the  special  term  for  the 
plaintiffs,  from  which  an  appeal  was  taken  to  the  general  term. 

Wm.  Curtis  Jfoyes,  for  the  defendants,  argued  the  following 
points : 

I.  The  evidence  of  the  witnesses,  A.  W.  &  W.  H.  Otis,  was 
not  competent.  1.  They  were  interested,  as  it  appeared  that 
the  contract  declared  on  had  been  made  with  them,  and  with 
them  alone.  2.  The  contract  declared  on  was  void  unless  iu 
writing ;  the  plaintiff^  was  not  at  liberty  to  show  by  parol  in 
regard  to  the  writing  mentioned,  that  parties  not  named  in  it 
were  bound  by  it ;  it  was  "  adding  to,  varying  and  altering  the 
terms  of  a  written  contract,^  which  cannot  lawfully  be  done  by 
parol.  (1  Greenleaf 's  Ev.  §§  273-4  ;  18  Mass.  Rep.  168,  Brown 
V.  Oilman;  1  Philipps'  Ev.  667;  1  John  Ch.  Rep.  429,  Stevens 
V.  Cooper;  6  John  Ch'.  Rep.  553,  Steere  v.  Steerc;  11  Mass. 
Rep.  27,  Stackpole  v.  Arnold.)  '  3.  It  makes  no  difference  in  this 
respect  that  it  was  in  the  course  of  an  attempt  to  charge  a 
party  as  principal  with  the  act  of  his  alleged  agent.  There  is 
no  rule  which  makes  this  case  an  exception  to  the  general  doc- 
trine already  adverted  to,  and  the  evil  which  the  statute  was 
intended  to  prevent  is  as  imminent  in  this  case  as  in  any  other. 
To  allow  the  exception  here  is  equivalent  to  a  repeal  of  the 
statute.  (2d  Kent's  Com.  630;  11  Mass.  R.  27,  Stackpole  r. 
Arnold;  10  Wend.  271,  Pentz  v.  Stanton;  1  Denio,  226,  JVw- 
comi  V.  Clarke.) 

II.  The  contract  declared  on  was  void  by  the  Statute  of 
Frauds,  for  want  of  mutuality.  1.  There  was  no  obligation 
on  the  part  of  the  plaintiff  to  take  the  oats  and  pay  for  them, 
nor  did  he  "  subscribe  "  the  contract  proved.  (Chitty  on  Con., 
5  and  15,  and  notes ;  2  R.  S.  136,  §  3,  sub.  2 ;  26  Wend.  341, ' 
Davis  V.  Shields.)  2.  If  it  be  said  that  a  separate  contract  was 
fiigned,  the  answer  is,  that  none  was  produced,  and  the  parol 
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eTidence  was  olgected  to.  Besides,  all  th&  WFitings  constituted 
together  but  one  contract^  and  the  whole  should  have  been 
produced. 

T.  H.  Rodmarij  for  the  plaintiffs,  argued  these  points : 

I.  Parol  evidence  was  admissible  to  prove  that  the  defend- 
ants were  the  principals  of  A.  W.  Otis  &  Co.,  although  the 
written  contract  in  question  was  made  by  the  agents  and  signed 
by  them  in  the  name  of  their  own  firm.  Parol  evidence  is 
always  admissible  for  the  purpose  of  charging  the  principal 
and  never  for  the  purpose  of  discharging  the  agent.  And  this 
is  so,  whether  the  contract  be  or  be  not  required  to  be  in 
writing  by  the  Statute  of  Frauds.    {Thompson  v.  Davenport,  9 

B.  and  C.  78 ;  also  2  Smith's  L.  C.  212  and  note ;  Story  on 
Agency,  ^  270  note ;  Jones  v.  Littledale,  6  Adol.  and  Ell.  486  ; 
Higgins  V.  Senior,  8  Mees.  and  Wells.  884  ;  Patterson  v.  Ganda- 
seqid,  15  East  62  ;  Addison  v.  Gandasequi,  4  Taunton  574.) 

II.  The  effect  of  the  admission  of  parol  evidence  in  this  case 
is  not  to  contradict  or  vary  the  written  contract,  or  to  exempt 
from  liability  those  whom  it  purports  on  its  face  to  bind.  It 
only  shows  that  it  binds  another,  by  reason  that  the  act  of  the 
agent  in  signing  the  agreement  in  pursuance  of  his  authority, 
is  in  law  the  act  of  the  principal.  (Story  on  Agency,  §  270  ; 
note  and  cases  cited.)  On  the  same  ground  parol  evidence  ia 
invariably  admitted  to  prove  that  a  third  person,  whose  name 
does  not  appear  upon  the  contract  of  a  firm,  made  in  the  name 
of  the  ostensible  partner  or  partners  only,  is  in  fact  a  dormant 
partner.  The  only  distinction  between  the  two  cases,  is,  that 
in  the  latter  the  unknown  party  sought  to  be  charged,  contracts 
jointly  with  the  ostensible  party ;  in  the  other,  he  contracts 
indivilually  through  that  party  as  his  agent.  The  authority  of 
partners  to  bind  each  other  rests  upon  the  doctrine  of  agency. 
Hence,  when  the  firm  is  dissolved,  they  cease  to  be  agents  for 
each  other,  and  one  can  no  longer  bind  the  rest.    (2  Smith's  L. 

C,  note  to  Thompson  v.  Davenport,  305,  307.) 

III.  The  Statute  of  Frauds  has  been  complied  with.  A.  W. 
Otis  &  Go.  were  fully  authorized  to  make  the  contract  for  the 
defendants,  one  of  whom  was  in  the  city  of  New  York  when  it 
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was  consummated.  It  was  made  under  his  express  authority. 
The  contract  was  subscribed  by  A.W.  Otis  4  Co., "  as  the  lawful 
agents  "  of  the  defendants.  (2  R.  S.,  p.  136,  §  3, 8, 2d  Ed.)  And 
they  might  have  maintained  a  suit  in  their  own  names  as  princi- 
pals to  enforce  the  contract  against  the  plaintiffs.  "  The  real 
owner  of  the  property  is  the  proper  person  to  bring  the  suit, 
although  the  sale  was  made  by  an  agent  or  factor.'^  {Hicks  t. 
Whitmore,  12  Wend.  653.)  Having  the  right  to  enforce  the 
contract  as  principals  by  a  suit  in  their  own  names,  they  must  be 
bound  to  respond  as  principals  in  a  suit  by  the  buyer. 

lY.  This  suit  is  not  brought  upon  the  written  contract  made 
by  A.  W.  Otis  &  Co.,  in  the  sense  in  which  a  suit  is  brought 
upon  a  bill  of  exchange  or  promissory  note.  The  writing  here 
does  not  constitute  the  contract^  but  is  the  memorandum  only,  the 
etfidence  of  the  contract  required  by  the  Statute  of  Frauds. 
The  contract  in  such  case  is  made  before  any  signature  by  the 
parties.  {Birkmyr  v.  Darnell^  1  Smith's  L.  C.  134.)  The  lan- 
guage of  the  B.  S.  plainly  recognises  this  distinction.  (2  B. 
S.  136,  §  8,  2d  Ed.) 

Y.  If  the  bargain  had  not  been  consummated  by  the  agents  in 
their  own  names  as  was  done,  but  in  either  of.  the  other  modes 
prescribed  by  the  statutes,  viz.,  by  the  delivery  of  a  part  of  the 
oats  to  the  plaintiff,  or  by  his  paying  part  of  the  price,  and 
the  written  memorandum  had  been  dispensed  with,  the  contract 
would  unquestionably  have  been  valid,  and  been  deemed  for  every 
purpose  the  contract  of  the  defendants.  The  fact  that  the  con- 
tract is  in  writing  does  not  extinguish  or  diminish  their  liability. 

YI.  The  agents  were  competent  witnesses  for  the  plaintiff 
i^ainst  their  principals,  to  prove  their  agency,  having  no  inte- 
rest in  the  suit,  (S.  398,  Code.) 

By  the  Coukt.  Mason,  J. — When  this  cause  was  before  us, 
on  a  motion  to  set  aside  the  report  of  the  referee,  we  held  that 
the  Messrs.  Otis  were  incompetent  witnesses  for  the  plaintiff,  on 
the  ground  of  interest ;  that  they  were  themselves  liable  upon 
the  contract  for  breach  of  which  the  action  was  brougJit,  having 
executed  the  contract  in  their  own  names  ;  and  that  the  neces- 
sary effect  of  their  testimony  would  be  to  charge  the  defend- 
ants and  thereby  discharge  themselves.    We  therefore  set  aside 
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the  report,  and  ordered  a  new  trial,  without  passing  upon  the 
other  questions  presented  in  the  case,  and  discussed  bj  the 
counsel  on  the  argument. 

The  code  of  procedure,  however,  which  was  enacted  after  the 
former  trial,  has  altered  the  rule  of  law  in  this  respect,  and  by 
providing  that  no  person  offered  as  a  witness  shall  be  excluded 
by  reason  of  his  interest  in  the  action,  has  rendered  these  indi- 
viduals competent  witnesses,  and  they  were  properly  admitted  to 
testify  in  the  subsequent  trial  before  one  of  the  justices  of  this 
court.  As  upon  that  trial  no  other  evidence  was  adduced  than 
what  had  been  given  on  the  former  trial,  2kpro  formd  judgment 
was  rendered  for  the  plaintiff,  and  the  case  now  comes  here  on  an 
appeal  from  that  judgment,  presenting  the  questions,  not  passed 
upon,  when  the  cause  was  previously  before  us. 

The  first  point  taken  by  the  counsel  for  the  defendants  was, 
that  the  contract  on  which  the  action  is  brought  was  void  for 
want  of  mutuality — that  there  was  no  obligation  on  the  part  of 
the  plaintiff  to  take  the  oats  and  pay  for  them,  and  that  he  did 
not  subscribe  the  contract  which  was  produced  and  proved. 

But  the  Statute  of  Frauds  (2  R.  S.  136,  §  3)  requires,  not  that 
the  contract  shall  be  signed  by  both  parties,  but,  by  the  parties 
to  be  charged  thereby  ;  and  the  uniform  construction  has  been, 
that  a  signature  by  the  defendant  alone — that  is,  by  the  party 
sought  to  be  charged — is  sufficient  to  sustain  the  action.  {Abbot 
v.  Jlllen,  3  Taunt.  169  ;  Laythorp  v.  Bryant,  2  Bing.  N.  C.  735  ; 
Ballard  v.  Walker,  3  John.  Cas.  60 ;  Clason  v.  Bailey,  14  John. 
B.  484.)  The  Revised  Statutes  have  not  altered  the  law  in  this 
respect.  {Davis  v.  Shields,  26  Wend.  341,  Op.  of  Senator  Ver- 
planck  ;  Harris  v.  Aspinwall,  3  Sand.  S.  C.  R.)  This  construc- 
tion has  proceeded  not  on  the  ground  that  contracts  need  not 
be  mutual,  but  that  the  statute,  in  certain  enumerated  cases,  has 
taken  away  the  power  of  enforcing  contracts,  which  would 
otherwise  be  mutually  binding,  unless  the  parties  against  whom 
they  are  sought  to  be  enforced,  have  subscribed  some  note  or 
memorandum  thereof  in  writing.  If  a  mutual  contract  is  made, 
and  one  of  the  parties  to  it  gives  the  other  a  memorandum,  in 
pursuance  of  the  statute,  but  neglects  to  take  from  that  other  a 
corresponding  memorandum,  he  has  but  himself  to  blame  if  he 
is  unable  to  compel  its  performance,  while  he  is  bound  to  the 


106  CASES  IN  THE  SUPERIOR   COURT. 


Fenl^  y.  Stewart 


other  partj.  The  difficulty  is  not  that  the  contract,  as  origi- 
nally entered  into,  is  not  mutual,  but  that  one  of  the  parties  has 
not  the  evidence  which  the  statute  has  made  indispensable  to 
its  enforcement.  It  necessarily  follows,  however,  from  the  pro- 
vision of  the  statute,  that  all  inquiry  as  to  whether  or  not  a 
contract  was  originally  mutual  is  immaterial.  It  may  be  en- 
forced against  the  party  who  has  subscribed  a  note  or  memoran- 
dum of  it,  though  the  other  party,  by  not  having  signed,  is,  by 
the  express  words  of  the  statute,  freed  from  its  obligation.  The 
objection,  therefore,  of  want  of  mutuality  is  not  well  taken. 

A  more  formidable  objection  to  the  plaintiff's  recovery  and 
the  one  chiefly  relied  on  by  the  defendants'  counsel,  was,  that 
the  memorandum  was  signed  by  the  Messrs.  Otis  in  their  own 
names,  and  without  any  intimation,  on  its  face,  that  they  acted  as 
agents  for  the  defendants ;  that  they  held  themselves  out  as 
principals,  and  that  to  allow  them  to  show  by  parol  proof  that 
persons,  not  named  in  the  memorandum,  were  in  fact  the  princi- 
pals, would  be  in  direct  contravention  of  the  Statute  of  Frauds. 

The  statute  requires  that  the  note  or  memorandum  be  signed 
by  the  parties  to  be  charged  thereby,  or  by  their  lawful  agent. 
(2  R.  S.  136,  §  8,  Sub.  2,  §  8.)  Otis  &  Co.  appear  on  the  face 
of  this  contract  as  the  parties  to  be  charged.  They  contract  as 
principals,  and  subscribe  as  principals.  Can  the  plaintiff  in  an 
action,  on  the  memorandum  itself,  show  by  parol  that  the  parties 
who  appear  on  the  face  of  the  memorandum  to  be  the  princi- 
pals, were,  in  truth,  but  agents  for  third  persons,  and  thus 
charge  these  third  persons  as  principals  ? 

It  cannot  require  any  argument,  we  think,  to  show,  that  to 
allow  of  parol  proof  to  discharge  the  Messrs.  Otis  would  be  to 
contradict  the  written  instrument,  and  would  thus  be  contrary 
to  well-established  principles.  We  are  not,  however,  without 
direct  adjudications  on  this  point.  Thus,  in  Lincoln  v.  CrantkU 
(19  Wend.  101),  it  was  held,  that  where  two  parties  enter  into  a 
contract,  under  seal,  in  their  individual  characters,  not  describ- 
ing themselves,  as  agents  or  a  committee,  they  are  personally 
responsible,  and  that  parol  proof  is  inadmissible  to  show  that  it 
was  not  intended  they  should  be  personally  responsible.  The 
same  rule  was  applied  to  a  memorandum  of  sale  in  Mills  v.  Hunt 
(20  Wend.  431),  not  under  seal,  by  an  auctioneer ;  audi  there 
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are  numeroiis  cases  establishing  the  position,  that  an  agent, 
drawing,  accepting,  or  endorsing  negotiable  securities,  in  his  own 
name,  is  personally  liable  upon  them  to  the  holder. 

But  the  case  of  Higgins  v.  Senior  (8  Mees.  and  W.  834)  is 
supposed  to  have  decided,  that  althongh  it  is  not  competent  for 
a  person  who  has  signed  a  contract  in  his  own  name  to  discharge 
himself  from  liability  by  parol  proof  that  he  acted  as  an  agent 
for  a  third  person,  yet  that  it  is  competent  by  parol  proof  to 
charge  such  third  person  as  the  principal.  "  There  is  no  doubt,'' 
says  Mr.  Baron  Parke,  "  that  where  such  an  agreement  is  made, 
it  is  competent  to  show  that  one  or  both  of  the  contracting  par- 
ties were  agents  for  other  persons,  and  acted  as  such  agents  in 
making  the  contract,  so  as  to  give  the  benefit  of  the  contract  on 
the  one  hand,  and  charge  with  liability  on  the  other,  the  un- 
named principals ;  and  this  whether  the  agreement  be  or  be  not 
required  to  be  in  writing,  by  the  Statute  of  Frauds ;  and  this 
evidence  in  no  way  contradicts  the  written  agreement.  It  does 
not  deny  that  it  is  binding  on  those  whom  on  its  face  it  pur* 
ports  to  bind,  but  it  shows  that  it  also  binds  another,  by  reason 
that  the  act  of  the  agent  in  signing  the  agreement  in  pursuance 
of  his  authority,  is,  in  law,  the  act  of  the  principal.  But  on  the 
other  hand,"  he  adds,  "  to  allow  evidence  to  be  given  that  the 
party  who  appears  on  the  face  of  the  instrument  to  be  personally 
a  contracting  party,  is  not  such,  would  be  to  allow  parol  evi- 
dence to  contradict  the  written  agreement,  which  cannot  be 
done ;  and  this  view  of  the  law,"  he  says,  "  accords  with  the 
decisions  not  merely  as  to  bills  of  exchange  signed  by  a  person 
without  stating  his  agency,  but  as  to  other  written  contracts  ;" 
and  he  refers  to  several  cases  in  support  of  this  latter  proposi- 
tion. Now,  it  requires  very  nice  powers  of  discrimination,  we 
think,  to  perceive  how  the  introduction  of  a  new  party  into  the 
contract  is  not  a  contradiction  of  the  written  instrument,  as 
well  as  the  striking  out  of  a  party  already  in.  According  to 
this  mode  of  interpreting  the  statute,  Otis  &  Go.  are  liable  on 
the  contract  before  us,  because  they  have  subscribed  it  as  parties 
and  as  principals ;  th^  cannot  therefore  be  discharged  by  parol. 
To  discharge  them  would  be  to  contradict  the  written  instru- 
ment, and  to  violate  the  statute ;  but  it  is  no  contradiction  of 
the  written  instrument,  and  no  violation  of  the  statute,  to  admit 
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parol  proof  to  show  that  the*  defendants,  although  not  named 
in  the  contract,  are  nevertheless  parties  to  it,  and  are  to  be 
charged  with  its  performance.  They  are  to  be  charged  as  prin- 
cipals, not  on  their  own  signature,  but  on  parol  proof  of  the 
relation  in  which  they  stood  to  Otis  &  Co.,  who  themselres  sub- 
scribed the  contract  as  principals,  and  as  such  are  bound  to  its 
performance. 

It  is  to  be  observed,  that  the  remarks  of  Baron  Parke  which 
we  have  quoted  were  not  necessary  to  the  decision  of  the  ques- 
tion then  before  the  court.  That  question  was  not,  whether  the 
unknown  principals  should  be  charged,  but  whether  the  defend- 
ants, who  signed  the  contract  in  their  own  names,  could  be  dis- 
charged by  parol  proof  that  they  were  agents  merely.  His 
remarks,  therefore,  although  entitled  to  the  highest  respect,  as 
coming  from  a  profound  and  learned  jurist,  yet  have  not  the 
weight  of  an  authority,  and  would  not  be  regarded  as  such  in 
his  own  court.  The  doctrine  which  he  thus  advanced,  however, 
is  adopted  by  Mr.  Justice  Story,  in  his  work  on  agency.  He 
says  that  "  a  written  contract  made  by  a  factor  in  his  own  name, 
for  the  purchase  or  sale  of  goods  for  his  principal,  will  bind  the 
principal,  and  he  may  be  sued  thereon  exactly  as  if  he  were  named 
in  it,  for  it  is  treated  as  the  contract  of  the  principal  as  well  as 
of  the  agent."    (Story  on  Agency,  §  161.) 

We  were  not  on  the  argument  referred  to,  and  our  own  investi-, 
gations  have  not  discovered,  any  case  decided  in  England  sup- 
porting the  position  thus  laid  down  by  Baron  Parke  and  Judge 
Story.  The  cases  which  come  nearest  to  it  are,  Wilson  v.  Hart 
(7  Taunton,  295),  decided  in  1817,  and  Truman  v.  Loder  (11  Ad. 
&  Ellis,  589),  decided  in  1840  ;  but,  upon  examination,  it  will 
be  found  that  they  do  not  bear  out  the  doctrine.  In  Wilson  v. 
Hart,  although  the  defendant  was  made  liable  for  goods  where  the 
bought  note  was  signed  by  one  Reed,  in  his  own  name,  as  prin- 
cipal, yet  it  was  distinctly  put  to  the  jury  to  say  whether  it  was 
a  sale  to  Reed  or  to  the  defendant,  who  had  obtained  possession 
of  the  goods  ;  and  whether  the  mode  of  the  purchase  was  not  a 
fraudulent  device  between  Reed  and  the  defendant,  to  enable  the 
latter  by  means  of  it  to  get  possession  of  the  plaintiffs'  goods,  in 
order  to  apply  them  to  the  payment  of  a  debt  which  was  due 
from  Reed  to  the  defendant.    Baron  Parke,  in  Higgins  v.  Semor^ 
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admits  that  the  case  turned  altogether  on  the  fraud,  and  says, 
that  if  it  had  not,  it  would  have  been  an  authority  for  the  admis- 
sion of  parol  evidence  to  charge  the  defendant,  and  not  to  dis* 
charge  Reed.  In  Truman  v.  Loder^  the  defendant  was  made 
liable  on  an  executory  contract,  in  which  one  Higginbotham 
appeared  as  principal,  and  the  defendant's  name  was  not  men- 
tioned ;  but  the  decision  was  placed  expressly  on  the  ground 
that  the  defendant,  who  resided  abroad,  traded  in  England 
under  the  name  of  Higginbotham ;  and  that  all  business  done 
by  Higginbotham  was  his,  the  defendant's  business,  and  done 
with  his  capital  and  credit.  Besides  these  two  cases  we  have 
found  no  express  decisions  in  England  apparently  sustaining  the 
dictum  of  Baron  Parke  in  Higgins  v.  Senior^  that  upon  a  con- 
tract which  the  statute  requires  to  be  in  writing,  signed  by  the 
parties  to  be  charged,  a  third  party,  whose  name  does  not 
appear  in  the  writing,  may  be  charged  by  parol  evidence,  that 
the  party  signing  in  his  own  name,  acted  as  an  agent  for  such 
third  party.  There  are  numerous  cases  in  the  English  books, 
where  a  party  has  been  charged  on  a  contract  signed  by  a 
broker  or  other  person  in  his  own  name,  without  adding  to  his 
signature  the  word  agent,  or  expressing  in  the  mode  of  signing 
that  he  was  acting  for  such  party  ;  but  in  all  such  cases  the 
name  of  the  party  charged  is  in  the  body  of  the  memorandum, 
and  it  appears  from  its  whole  tenor  that  the  party  signing  acts 
simply  as  a  broker  or  agent.  Such  is  the  usual  form  of  brokers' 
notes  in  England ;  and  those  brokers'  notes  which  are  given  in 
the  reported  cases  in  this  State,  are  in  this  respect  similar  to 
the  brokers'  notes  in  England.  {PdHer  v.  Collins,  3  Wend.  469  ; 
Davis  V.  Shields,  26  Wend.  841 ;  Clasan  v.  Bailey,  14  John. 
484.) 

The  question,  in  the  form  now  presented,  does  not  appear  to 
have  been  brought  before  our  courts,  but  we  think  that  the 
principle  involved  has  been  clearly  settled.  Thus  in  Stackpale 
V.  Amdd  (11  Mass.  B.  27),  which  was  on  a  note  made  by  one 
Cook  in  his  own  name,  and  given  for  premiums  on  policies  of 
insurance  effected  by  him  as  agent  and  factor  of  the  defendant, 
the  court  remarked,  that  no  person  in  making  a  contract  is  con- 
sidered to  be  the  agent  of  another,  unless  he  stipulates  for  his 
principal  by  name,  stating  his  agency  in  the  instrument  which 
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he  signs,  "  This  principle,"  says  Parker,  J.,  in  deliveriDg  the 
opinion  of  the  court,  "  has  long  been  settled,  and  has  been 
repeatedly  recognised ;  nor  do  I  know  an  instance  in  the  books 
of  an  attempt  to  charge  a  person  as  the  maker  of  any  written 
contract  appearing  to  be  signed  by  another,  unless  the  agent 
professed  to  act  by  procuration  or  authority,  and  stated  the 
name  of  the  principal  on  whose  behalf  he  gave  his  signature. 
It  is  also  held,  that  whatever  authority  the  signer  may  have  to 
bind  another,  if  he  does  not  sign  as  agent  or  attorney,  he  binds 
himself  and  no  other  person  ;"  and  after  discussing  the  point  at 
large,  that  learned  judge  re-affirms,  as  applicable  to  the  case 
before  them,  the  principle  that,  generally,  oral  testimony  is  not 
to  be  received  to  contradict,  vary,  or  materially  affect,  by  way 
of  explanation,  any  written  contract,  whether  within  the  Statute 
of  Frauds  or  not,  provided  the  contract  is  perfect  in  itself,  and 
is  capable  of  a  clear  and  intelligible  exposition  from  the  terms 
in  which  it  is  composed.  The  case  of  Pentz  v.  Stanton  (10 
Wend.  271)  went  a  little  further  than  Stackpole  v.  AmM.  The 
suit  was  on  a  bill  of  exchange,  signed  by  one  "  Henry  F.  West, 
agent,"  drawn  upon  and  accepted  by  one  Casey,  which  had  been 
protested  for  non-payment,  and  notice  given  to  the  defendant. 
The  declaration  alleged  that  West  was  the  agent  and  servant 
of  the  defendant  in  drawing  the  bill ;  and  it  appeared  on  the 
trial  that  the  bill  was  given  in  payment  of  goods  bought  by 
West  for  the  defendant,  and  received  and  used  by  him.  But 
the  court  held  that,  to  render  the  principal  liable,  the  agent 
must  sign  the  name  of  the  principal  to  the  bill,  or  it  must  appear 
on  the  face  of  the  bill,  in  some  way,  that  it  was  in  fact  drawn  by 
him,  or  the  principal  will  not  be  bound ;  and  that  any  parol 
testimony  to  show  that  West  acted  as  agent  in  signing,  and  not 
as  principal,  was  inadmissible,  as  contradicting  or  varying  the 
written  contract.  J^ewcomb  v.  Clark  (1  Denio,  226)  comes,  how- 
ever, nearer  to  the  present  case.  The  suit  was  brought  on  an 
agreement  in  the  form  of  a  letter  to  one  Henry  Peters,  in  which 
Newcomb  agreed  to  pay  him  (Peters)  the  rent  of  part  of  the 
house  hired  of  him  by  a  third  person,  in  case  he,  the  third  per^ 
son,  should  fail :  the  rent  to  be  paid  quarterly.  Peters  was 
merely  the  agent  of  Clark,  the  plaintiff,  in  the  court  below,  but 
on  the  face  of  the  paper  he  appeared  as  principaL    Thee^urt 
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decided  that  the  writing  was  Yoid,  for  want  of  consideration, 
and  that  Clark  could  not  sustain  an  action  upon  it  in  his  own 
name.  "  The  rule  in  regard  to  parties  to  actions/'  the  Court 
said, ''  seems  to  be,  that  erery  action  on  an  express  contract 
must  be  brought  in  the  name  of  the  person  to  whom  the  engage- 
ment violated  was  originally  made,  unless  it  is  transferable  as  a 
negotiable  note,  &c.  In  the  present  case,  the  promise  or  agree- 
ment is  expressly  made  with  Peters.  Clark's  name  does  not 
appear  in  the  writing.  It  was  not  competent  to  contradict  or 
amend  the  agreement  by  parol  proof,  by  substituting  Clark's 
name  as  the  promisee  in  place  of  Peters." 

The  case  before  us  is  the  conTcrse  of  Jfewcamb  y.  Clark,  but 
the  principle  is  the  same. 

The  reason  of  the  rule,  which  excludes  parol  testimony  tend- 
ing to  vary  or  contradict  a  written  contract,  applies  with  greater 
force  to  those  contracts,  which  are  required  by  the  statute  to  be 
reduced  to  writing,  than  to  others.  If  a  party  can  be  added  by 
parol  evidence,  why  not  add  also  to  the  quantity  of  goods  sold 
or  the  price  ?  and  if  one  item  may  be  added,  why  not  add  to  or 
vary  all  the  particulars  of  the  contract  ?  It  is  clear  that  the 
admission  of  such  evidence  would  not  only  contradict  the  writ- 
ten instrument,  but  nullify  the  statute. 

The  doctrine  we  have  here  laid  down  is  supposed  to  clash  with 
the  general  and  well-established  rule,  that  where  goods  are 
bought  by  an  agent  who  does  not  disclose  that  he  is  acting  as 
sudi  agent,  the  vendor,  although  he  has  debited  the  agent,  may, 
upon  discovering  the  principal,  resort  to  him  for  payment. 
The  Supreme  Court  did  not  suppose,  in  Pentz  v.  Stantanj  that 
there  was  any  inconsistency  between  these  two  principles, 
because,  while  they  held  in  that  case  that  no  action  lay  against 
the  defendant  on  the  bill  drawn  by  the  agent  in  his  own  name, 
yet  they  held  the  defendant,  as  principal,  liable,  on  the  common 
counts,  for  the  price  of  the  goods,  for  which  the  bill  had  l)een 
given. 

The  distinction  appears  to  be  this :  where  a  contract  is  re- 
duced to  writing,  whether  in  compliance  with  the  requisitions 
of  the  Statute  of  Frauds  or  not,  and  it  is  necessary  to  sue  upon 
the  writing  itself,  there  you  cannot  go  otft  of  the  writing,  or 
contradict  <X£  alter  it  by  parol  proof,  and  consequently  cannot 
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recover  against  a  party  not  named  in  the  writing ;  but  where 
the  contract  of  sale  has  been  executed,  so  that  an  action  may  be 
maintained  for  the  price  of  the  goods,  irrespective  of  the  writ- 
ing, there  the  party  who  has  had  the  benefit  of  the  sale  may  be 
held  liable,  unless  the  vendor,  knowing  who  the  principal  is,  has 
elected  to  consider  the  agent  his  debtor.  {Thcmpson  v.  Daoen- 
port^  9  B.  &  C.  78.)  The  distinction  is  thus  stated  by  Mr. 
Jhstice  Livingston,  in  the  United  States  v.  Parmelee  (1  Paine,  C. 
C.  R.  252),  which  was  a  suit  in  the  name  of  the  United  States 
on  a  written  contract  of  the  defendant,  by  which  he  acknow- 
ledged to  have  received  from  one  Rainy  one  hundred  barrels  of 
flour,  and  agreed  to  be  holden  therefor  to  Alexander  Wolcott 
or  order.  "  Courts  of  law,"  he  says,  "  out  of  their  great  solici- 
tude to  protect  the  interests  of  a  principal,  have  gone  great 
lengths  in  identifying  him  with  his  agent  or  factor,  and  as  a 
necessary  consequence  have  permitted  a  suit  in  his  own  name, 
although  he  be  not,  except  by  implication  of  law,  a  party  to  it.  ^ 
But  the  Court  does  not  know  that  such  a  suit  was  ever  sustained 
on  the  contract  itself,  where  one  in  writing  took  place  between 
the  factor  and  vendor,  in  which  the  name  of  the  vendor  did  not 
appear.  What  use  might  be  made  of  such  a  paper  as  matter  of 
evidence  is  one  thing,  but  that  a  suit  could  be  brought  upon  it 
in  the  name  of  any  but  a  party  to  it  has  not  been  shown,  nor  is 
it  believed  that  such  is  the  law." 

We  are  satisfied  that  the  plaintiff  cannot,  in  accordance  with 
established  principles,  recover  against  the  defendants  on  this 
contract.  The  judgment  at  the  Special  Term  therefore  is 
reversed,  and  judgment  rendered  for  the  defendant. 
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IsBAEL  Smith,  Respondent,  v.  Job  Wbight  and  Thebon  Lose£, 
impleaded  with  Austin  W.  Otis  and  others,  Appellants* 

When  two  mercantile  firms  agree  to  ahare  profit  and  loaa  npon  contracts  for  the 
imrebaae  or  sale  of  merohandiae,  to  be  made  by  each  firm  m  its  own  name,  and  fo 
be  eseented  with  its  separate  fnnd%  they  are  not  Hable  as  oo-partnera^  either  •• 
between  themselves  or  to  third  persons. 

As  each  firm,  under  sach  an  agreement^  is  bound  to  make  and  fulfil  its  own  oon- 
traeU,  there  is  no  sn<&  union  of  funds  or  services  as  gives  them  a  community 
of  interest  in  the  property  purchased  or  sold.  Hence,  some  of  the  essentiid 
ingredients  of  a  partnership  are  wanting.  Sven  if  the  effect  of  soeh  an  ag^e^- 
ment  were  to  render  the  firms  partners  in  every  transaction  under  it,  stUl  npon 
an  executory  contract  made  and  subscribed  by  one  of  the  firms  in  its  own  name^ 
the  other  oould  not  be  made  liahU  either  as  partners  or  as  principals. 

Sodi  a  contract,  a^  against  the  firm  not  subscribing  it,  would  be  vcSd  nnder  the 
statute  of  finuds. 

The  court  could  not  infer  that  the  name  of  the  firm  actually  signed  was  used  on 
the  particular  transaction  as  the  partnership  name  of  both  firms. 

Judgment  at  special  term  overruling  demurrer  to  complaint  reversed  and  Judgment 
rendered  for  defendants. 
(Brfore  SANnroihv  IIason,  and  Campbbu^  J.J.) 
Ifay  20 :  June  21,  1851. 

This  was  an  appeal  from  a  judgment  at  special  term,  over- 
mling  a  demurrer  to  the  complaint.  It  is  necessary  to  state 
the  pleadings  in  order  that  the  points  raised  by  the  counsel, 
and  the  decision  of  the  court  may  be  understood. 

The  complaint  is  in  these  words : 

• 
The  plaintiff  complaining  shows  to  this  court,  that  in  the 
spring  of  the  year  1847,  as  this  plaintiff  is  informed  and 
believes,  the  said  defendants  Job  Wright  and  Theron  Losee, 
then  composing  the  firm  of  Wright  &  Losee,  merchants,  doing 
business  in  the  city  of  New  York,  and  the  defendants,  Austin 
W.  Otis,  William  H.  Otis,  and  Oliver  Glover,  composing  the 
firm  of  A.  W.  Otis  &  Co^  merchants,  doing  business  in  the 
same  place,  mutually  agreed  to  make  contracts  or  agreements  in 
the  names  of  their  respective  firms,  with  divers  persons,  for  the 
sale  and  delivery  of  flour  and  other  produce  at  a  future  day, 
with  a  view  to  realize,  tho  rise  or  increase  in  the  prices  6f 
Vol.  V.  8 
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produce  which  they  then  anticipated  would  take  place  in  the 
market,  and  upon  the  express  agreement  that  such  contracts 
should  be  made  for  the  joint  account  and  benefit  of  said  two 
firms,  and  the  profits  resulting  therefrom  should  be  equaUj 
divided  between  them,  and  the  loss,  if  any,  should  be  borne 
by  the  said  two  firms  in  equal  proportions. 

That  in  pursuance  of  this  agreement  the  said  firm  of  A.  W. 
Otis  A  Co.,  did  on  the  eleventh  day  of  March,  1847,  for  the 
joint  account  and  benefit  of  said  two  firms  as  aforesaid,  make 
and  enter  into  a  contract  in  writing  with  the  firm  of  Cpllomb 
&  Iselin,  merchants  of  the  said  city  of  New-  York,  which 
contract  is  in  the  words  and  figures  following,  to  wit : 

For  the  consideration  of  one  dollar  to  us  in  hand  paid,  we 
agree  to  deliver  to  Mess.  Collomb  &  Iselin,  in  all  the  month  of 
June,  1847,  at  our  optipn,  two  thousand  barrels  superfine 
flour,  to  be  New  York  City  Inspection,  in  flat  hoops,  in  mer- 
chantable order,  to  be  Genesee,  Ohio,  or  Michigan,  not  over 
four  difierent  brands  in  each  one  thousand  barrels,  at  five  dollars 
fifty  cents  per  barrel,  payable  as  delivered. 

New  York,  March  11, 1847. 

A.  W.  OTIS  &  Co. 

Of  all  which  the  said  defendants,  Wright  &  Losee,  had 
notice. 

That  on  the  15th  day  of  May,  1847,  the  said  Collomb  & 
Iselin,  for  a  valuable  consideration,  assigned  and  transferredf 
the  said  contract  and  all  their  right,  title  and  interest  therein, 
to  A.  A.  Thurber  of  the  said  city  of  New  York,  who  thereby 
became  the  lawful  holder  and  owner  thereof. 

That  on  or  about  the  same  time  the  said  A.  A.  Thurber  for 
a  valuable  consideration,  assigned  and  transferred  the  said  con- 
tract, and  all  his  right,  title  and  interest  therein,  to  the  firm  of 
E.  &  W.  Herrick,  merchants  of  said  city,  who  thereby  became 
the  lawful  holders  and  owners  thereof,  of  all  which  the  said 
defendants  had.notice. 

That  when  the  said  two  thousand  barrels  of  flour  in  the  said 
contract  mentioned,  were  by  the  terms  thereof  deliverable  to 
the  said  E.  &  W.  Herrick,  as  the  holders  and  owners  of  the 
said  contract,  to  wit,  in  all  the  month  of  June,  aforesaid,  the 
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said  A.  W.  Otis  &  Co.,  did  not  deliver  the  same  or  any  part 
thereof  to  them,  although  requested  so  to  do,  by  the  said  E- 
&  W.  Herrick,  and  although  the  said  E.  &  W.  Herrick,  were 
ready  and  willing  to  accept  and  receive  the  same,  and  to  pay 
for  the  same  at  the  rate  or  price  aforesaid,  nor  did  the  said 
defendants,  Wright  &  Losee,  deliver  the  same  or  any  part 
thereof — ^but  the  daid  defendants  wholly  neglected  and  refused 
to  deliver  the  same  or  any  part  thereof. 

And  this  plaintiff  further  says,  that  in  the  month  of  June,. 
1847,  and  on  the  30th  day  thereof,  flour  of  the  kinds  agreed  to 
be  delivered  by  the  said  contract,  was  worth  in.  the  city  of 
New  York,  from  seven  dollars  and  twelve  cents  to  seven  dol- 
lars and  twenty-five  cents  per  barrel.  Whereby  the  said  E» 
k  W.  Herrick  sustained  damages  to  the  sum  of  three  thousand 
two  hundred  and  fifty  dollars,  being  the  difference  between  the 
contract  and  the  market  price  of  said  two  thousand  barrels  of 
floor,  and  became  entitled  to  recover  that  sum  of  money  from 
the  said  defendants,  as  their  damages  by  reason  of  non-perform'- 
ance  of  the  said  contract. 

And  this  plaintiff  further  shows,  that  on  or  about  the  fifteenth 
day  of  March,  1849,  t)ie  said  A.  A.  Thurber,  and  the  said  £.  & 
W.  Herrick,  for  a  valuable  consideration,,  assigned  and  trans* 
ferred  all  their  right,  title  and  interest  in  the  said  contract  to- 
the  said  plaintiff,  who  thereby  became  and  now  is  the  lawful 
holder  and  owner  thereof,  and  who  thereby  became  entitled  to» 
recover  the  said  sum  of  three  thousand  two  hundred  and  fifty 
dollars  from  the  said  defendants,  as  the  damages  occasioned  by 
the  non-performance  of  the  said  contract. 

For  which  sum  the  said  plaintiff  prays  judgment  with  the 
costs  of  this  suit. 

The  demurrer  is  as  follows  : 

Job  Wright  and  Theron  Losee,  two  of  the  defendants  in  tiiia 
action,  by  Charles  S.  Roe,  their  attorney,  demur  to  the  amended 
complaint  in  said  action,  and  specify  the  following  grounds  of 
objections  to  said  complaint. 

I.  For  that  it  does  not  appear  by  said  complaint,  how  <^  in 
what  manner  said  Job  Wright  and  Theron  Losee,  are  liable  to 
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ike  plaiatiff  on  the  alleged  contract  in  said  complaint  set  forth, 
nor  is  audi  a  case  stated  in  such  complaint  as  is  sufficient  to 
charge  said  Wright  &  Losee,  in  faror  of  the  plaintiff  under  the 
said  alleged  oontract. 

II.  For  that  it  does  not  appear  by  said  complaint,  that  £.  A 
W.  Herrick  therein  mentioned,  offered  to  receive  the  flour  men* 
tioned  in  the  alleged  contract  in  said  complaint  set  forth. 

III.  For  that  it  does  not  appear  by  said  complaint,  that 
said  E.  &  W.  Herrick  demanded  the  flour  mentioned  in  said 
alleged  contract,  or  tendered  or  offered  to  pay  the  price  thereof, 
or  were  prepared  to  pay  such  price. 

lY.  For  that  it  does  not  appear  by  said  complaint  that  the 
plaintiff  in  said  action,  or  any  other  person  or  persons,  were 
ready  or  willing,  or  offered  to  receive  the  flour  mentioned  in 
the  said  alleged  contract 

'  Y.  For  that  it  does  not  appear  by  said  complaint,  that  the 
plaintiff  or  any  other  person  or  persons,  demanded  the  flour 
mentioned  in  said  alleged  contract,  or  tendered  or  offered  to 
pay  the  price  thereof,  or  were  prepared  or  ready  to  pay  such 
price. 

YI.  For  that  it  does  not  appear  by  the  said  complaint,  that 
GolUmb  &  Iselin  in  the  said  complaint^  and  alleged  contract 
named,  ever  demanded  Ae  floiar  mentioned  in  such  alleged  con- 
tract, or  ^ered  to  reoeive  the  same,  or  ever  tendered  or  offered 
to  pay  the  price  thereof,  or  w^ere  prepared  or  ready  or  willing  to 
j^eceive  such  flour,  or  to  pay  the  price  thereof.  Nor  does  itappear 
that  A.  W.  Otis  &  Co-,  or  the  said  Wright  &  Losee,  did  not  in 
due  time  deliver  to  said  Gollomb  &  Iselin  all  the  flour  in  said 
alleged  contract  mentioned. 

R,  WL  Banney.,  for  defendants,  Wright  &  Losee,  insisted  upon 
the  following  points  and  authorities. 

I.  The  grounds  1^  objection  (causes  of  demurrer)  to  the  com- 
plaint are  well  stated  in  the  demurrer  and  in  such  form  as  to 
properly  raise  and  present  for  decision,  under  the  provisions  of 
the  code,  the  general  question  of  the  sufficiency  of  the  statements^ 
in  the  complaint  to  enable  the  plaintiff  to  recover.  Code  of 
184fr,  §  122,  12a;  do.  of  1«48,  §  144,  146;  De  WUt  y.  Sw^, 
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8  Howard's  Prac,  K,  280  ;  JDurket  v.  The  Sar.  tf  W^th.  JB,  R 
Co.,  4  Howard's  Prac.  R.  226. 

But  if  necessary  the  defendants  will  be  permitted  to  amend 
their  demurrer.  The  same  objection  might  be  taken  by  answer 
as  at  the  trials  and,  if  the  court  is  satisfied  it  is  a  valid  objec- 
tion, it  would  be  worse  than  useless  now  to  overrule  it  and 
permit  the  same  question  to  be  raised,  hereafter,  in  another  form, 
and  then  to  prevail.  Code  of  1848,  §  127, 149  ;  do.  of  1849, 
148, 173. 

II.  The  complaint  states  no  sufficient  cause  of  action  against 
Wright  &  Losee.  The  alleged  contract  upon  which  the  action 
is  brought  is  clearly  within  the  statute  of  frauds,  and  it  is 
expressly  shown  by  the  complaint  not  to  have  been  subscribed 
by  them  ;  nor  by  any  person  in  their  name  or  behalf.  2  B.  S. 
p.  135,  k  3,  (2d  ed.  p.  70  ;)  Davis  v.  Shields,  26  Wendell,  841 ; 
Shindler  v.  Houston,  1  Gomst.  251. 

III.  The  name  "A.  W.  Otis  &  Co."  subscribed  to  the  alleged 
contract  on  which  the  action  is  brought,  did  not  bind  the 
defendants  Wright  &  Losee.  They  were  not  members  of  the 
firm  of  A.  W.  Otis  &  Co.,  nor  had  that  firm  authority  to  sub- 
scribe their  name  to  any  contract.  It  was  not  the  effect  of  the 
alleged  agreement  betwe^  the  two  firms,  nor  was  it  the  intent 
of  the  parties  to  that  agreement,  that  either  firm  should  have 
power  to  use  the  name  of  the  other,  or  to  make  any  contract 
with  third  parties,  binding  upon  the  other. 

lY.  There  is  no  sufficient  allegation  in  the  complaint  of  any 
demand  of  the  flour  mentioned  in  the  supposed  contract,  or  of 
any  offer  or  readiness  to  accept  the  flour,  or  pay  for  the  same. 

V.  The  supposed  contract  is  to  deliver  to  "CoUomb  &  Iselin,'' 
not  to  their  order  or  assigns,  and  th^e  is  no  allegation  in  the 
complaint  that  defendants  did  not  deliver  or  offer  to  deliver 
the  whole  of  the  flour  to  "  OoUomb  &  Iselin." 

Under  the  alleged  contract  the  defendants  could  not  be 
required  to  deliver  the  flour  elsewhere  than  to  Gollomb  A 
Iselin,  or  at  their  store. 

YI.  The  defendants  Wright  &  Losee  are  entitled  to  judgment 
on  the  demurrer.  If,  however,  the  court  shall  be  of  opinion 
that  the  complaint  is  sufficient  and  the  demurrer  not  well  taken, 
the  defendants  will  be  allowed  to  withdraw  the  demurrer  and 
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answer  the  complaint,  on  payment  of  the  costs  of  the  appeal. 
Code  of  1849,  ^  174. 

/.  H.  Rodmany  for  plaintiff,  contended  that  the  demurrer  was 
frivolous,  and  that  the  judgment  at  special  term  should  be 
affirmed  with  the  costs  of  both  hearings.  The  contract,  he 
said,  was  clearly  binding  upon  the  firm  of  A.  W.  Otis  A  Co., 
and  that  the  appellants  were  properly  charged  as  copartners 
with  that  firm,  and  as  such  were  equsJly  liable,  at  law,  and  in 
equity.  It  was  immaterial  in  what  name  the  contract  was  made, 
or  the  general  business  of  the  firms  as  copartners  was  carried 
on,  provided  the  name  was  one  which  they  had  agreed  to  use 
as  a  partnership  name,  and  this  was  so,  whether  the  contract 
was  liable  to  be  affected  by  the  statute  of  frauds,  or  not. 

He  cited  Story  on  Agency,  §  270,  note  ;  and  2  Smith's  Lead. 
Cases,  212,  note  to  Thompson  v.  Davenport. 

By  the  Court.  Sandpord,  J. — ^By  the  agreement  set  forth 
in  the  complaint,  two  separate  firms,  transacting  mercantile 
business,  were  to  operate  separately,  and  in  their  respective 
names,  in  the  sale  of  flour  and  other  produce.  Such  operations 
were  to  be  for  the  joint  account  and  benefit  of  the  two  firms ; 
which  is  explained  in  the  agreement  itself  to  mean,  that  the 
two  firms  should  share  equally  in  the  profits  and  loss  arising 
from  their  separate  dealings,  in  this  particular  branch  of  their 
general  business.  Each  firm  was  to  contract,  as  it  did  in  all 
its  other  business,  in  its  own  name  and  without  any  control 
from  the  other.  On  the  fulfilment  of  a  contract,  made,  for 
example,  by  A.  W.  Otis  &  Co.,  and  their  receipt  of  the  price, 
Wright  &  Losee  would  not,  under  this  agreement,  be  part 
owners  of  the  fund  so  received.  They  would  have  no  share, 
right  or  interest  in  it,  and  they  could  not  arrest  it  by  injunction, 
in  the  hands  of  Otis  &  Co.,  even  if  they  were  to  establish  that 
the  latter  were  insolvent  and  owed  to  them  either  profits  in 
the  contract  thus  closed,  or  in  other  like  transactions,  or  in 
both.  » 

There  was  no  union  of  funds  contemplated  by  the  agreement. 
Each  firm  was  to  make  and  fulfil  its  own  contractsf  There  was 
no  union  of  services,  because  it  might  so  happen  that  one  of  the 
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firms  would  be  unable,  or  deem  it  unwise,  to  make  any  con* 
tracts  at  all ;  and  yet,  in  the  absence  of  bad  faith,  it  would 
participate  in  the  profits,  and  would  certainly  be  liable  to 
share  ttie  losses,  of  the  contracts  made  by  the  other  firm. 

The  whole  effect  of  the  agreement  was  to  bind  two  distinct 
mercantile  houses,  acting  in  their  own  names,  separately  and 
independently  of  each  otherj  to  share  the  profits  and  losses, 
when  they  should  be  ascertained,  arising  from  one  particular 
department  of  their  trade.  We  think  that  this  did  not  consti- 
tute the  two  firms  copartners  in  the  contracts,  which  the  respec- 
tive separate  firms  made  in  the  transaction,  of  that  portion  of 
their  business. 

It  is  Tery  clear,  that  there  was  no  intention  in  these  firms  to 
create  such  a  relation  between  themselves.  In  the  absence  of 
such  intention,  and  of  a  community  of  interest  in  the  property 
out  of  which  the  profits  are  to  arise,  no  partnership  will  be 
created  between  the  parties  and  third  persons,  if  the  whole 
transaction  is  clearly  susceptible  of  a  different  interpretation, 
or  excludes  some  of  the  essential  ingredients  of  a  partnership. 
(Story  on  Part.  §  30.)  We  have  noticed  some  of  the  circum- 
stances which  lead  to  a  different  interpretation  of  this  agree- 
ment. The  ground  upon  which  a  participation  in  the  profits 
of  a  trade  is  held  to  make  parties  liable  to  third  persons,  though 
they  never  intended  to  be  partners  as  between  themselves,  as  it 
was  advanced  by  De  Grey,  Ch.  J.,  in  2  W.  Bl.  1000,  and  was 
adopted  by  the  Supreme  Court  of  this  State  in  D<d  v.  Halseyy 
16  John.  84,  is  entirely  wanting  in  this  case.  Hence  Wright 
k  Losee  could  not,  by  the  terms  of  this  agreement,  take  any 
of  the  fund  on  which  the  creditors  of  Otis  &  Go.  relied  for 
payment.  We  have  already  said  they  have  no  right  or  inte- 
rest in  such  fund.  Their  right  to  profits,  received  by  Otis  & 
Co.,  under  the  agreement,  would  make  them  creditors  of  that 
firm,  with  no  advantage  over  other  creditors,  and  with  the  dis- 
advantage of  a  liability  to  counter  claims  for  losses,  or  for 
profits,  in  their  own  contracts  for  the  sale  of  produce. 

When  closely  analysed,  the  case  is  not  different  from  that  of 
one  who  should  agree  to  pay  to  a  merchant  a  stipulated  sum 
uiid  agree  to  share  his  losses,  in  consideration  that  he  should 
account  to  the  former  for  half  of  the  profits  of  his  business  for 
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.one  year.  H^re  each  paxtj  agreed  thus  to  account  and  aharOi 
in  consideratiiSn  of  the  like  agreement  of  the  other.  They  were 
not  psu:tners  between  themselveS)  and  we  see  no  good  reason 
why  they  should  be  deemed  partners  aa  to  third  persons. 

If  we  were  to  assume  that  the  effect  of  the  agreement  was 
to  make  Wright  &  Losce  partners  with  Otis  &  Go.  in  the  con- 
tracts of  the  latter  for  produce,  there  is  a  further  difficulty  in 
\he  way  of  the  plaintiff.  The  investment  i;pon  which  the 
suit  i3  brought,  is  an  .executory  contract,  for  the  sale  of  goods 
to  the  ainount  of  eleven  thousand  dollars,  and  unless  sub- 
scribed by  Wright  &  Losee,  the  parties  somght  to  be  charged, 
it  is  void  by  the  statute  of  frauds.  The  complainant  does  not 
aver  that  Otis  &  Co.,  who  subscribed  the  contract  in  their  own 
name,  were  the  agents  of  Wright  &  Losee ;  and  if  such  an 
averment  had  been  made,  it  would  not  have  aided  the  case. 
We  hskve  decided  in  a  case  now  before  us,  {Fenfy  v.  Stewart  and 
TunmcHffi)  that  on  a  similar  executoryx  contract,  subscribed  by 
A.  W.  Otis  &  Co.,  in  their  own  name,  the  defendants  in  that 
suit  could  not  be  charged,  although  it  was  proved  that  Otis  & 
Co.  were  their  agents  in  making  the  contract. 

The  plaintiff,  not  relying  upon  the  ordinary  principle  of 
agency,  argues  that  the  contract  in  question  is  subscribed  by 
Wright  &  Losee  because,  pro'  hoc  vice,  they  ai^e  members  of  the 
firm  of  A.  W.  Otis  k  Co.,  in  whose  name  it  is  subscribed.  That 
it  is  itnipaterial  in  what  name  the  contract  is  made,  or  the 
general  business  of  the  partnership  is  carried  on,  provided  the 
partners  agree  to  use  that  name. 

There  can  be  no  doubt  of  the  latter  proposition,  and  it  is 
equally  true  that  the  signature  of  the  copartnership  naine  to  a 
contract  not  under  seal,  is  a  subscription  of  it  by  all  the  part- 
ners, within  the  meaning  of  the  statute  of  frauds.  But  it  is  very 
essential,  and  so  the  plaintiff's  point  assumes,  that  there  shall  be 
a  copartnership  name  which  the  partners  have  agreed  tp  use  as 
such.  Now  this  complaint  states  no  such  name,  nor  any  such 
agreement  establishing  it.  Who  composed  the  firm  of  A.  W. 
Otis  &  Co.  ?  The  complaint  answers  the  question  by  its  state- 
ment, that  it  was  composed  of  the  two  Otises  and  the  defendant, 
Glover — ^but  does  not  state  that  those  persons,  together  with 
Wright  and  Losee,  composed  that  firm.    Nor  does  it  allege  that 
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the  two  firms  described  in  it,  agreed  to  trft&sact  business  imder 
the  name  of  either  the  one,  or  the  other.  It  is  claimed  by  the 
plaintiff  that  the  complaint  shows  the  formation  of  a  partner- 
ship by  all  the  persons  composing  these  two  distinct  firms,  but 
it  is  entirely  silent  as  to  the  name  or  style  which  they  assumed 
for  the  dealings  of  such  new  partnership. 

The  court  cannot  remedy  this  by  inference  ;  and  if  it  could, 
it  would  be  absurd  to  infer  that  the  five  partners  agreed  that 
their  new  firm  should  have  two  names,  yiz.  Wright  &  Losee, 
and  A.  W.  Otis  &  Co.,  and  that  when  either  Wright  or  Losee 
made  a  contract,  the  firm  name  should  be  "  Wright  &  Losee," 
and  should  be  so  subscribed  and  used,  and  when  either  of  the 
other  three  contracted,  the  firm  name  should  be  "  A.  W.  Otis 
&  Co/'  throughout  the  transaction.  No  other  inference  would 
meet  the  difficulty,  and  we  have  neither  the  right  nor  the  incli- 
nation to  adopt  the  one  suggested. 

The  plaintiff  has  therefore  failed  to  show  that  the  contract  in 
question  was  subscribed  by  Wright  &  Losee,  and  it  cannot  be 
enforced  against  them.  The  judgment  at  the  special  term  must 
be  reversed,  and  a  judgment  entered  in  favor  of  the  defendants 
on  the  demurrer  to  the  complaint. 


Gbobge  W.  Thatchbb,  Respondent,  v.  The  Bank  of  the  Stais 

OF  New  York,  Appellants. 

When  fuDda  are  depoeited  with  a  bank  to  be  applied  to  the  pajment  of  an 
accepted  biU  payable  at  the  bank,  itie  presumption  of  law  is,  that  the  funda 
belonged  to  the  acceptor,  as  it  was  his  dntjr  to  provide  them. 

Heace^  unless  this  presumption  is  contradicted  by  proof,  the  acceptor  is  the  only 
person  who  can  maintain  an  action  against  the  bank,  for  its  neglect  in  not  apply- 
ing the  funds  deposited  to  the  payment  of  the  bill 

A  bank  is  not  liable  for  the  neglect  of  an  officer,  unless  it  appears  that  the  officer 
acted  as  the  agent  of  the  bank  in  the  particular  transaction,  which  is  the  sub- 
ject of  comi^aint. 

To  make  it  the  duty  of  a  l»ank  to  apply  moneys  deposited  to  the  payment  of  a  biU  or 
note  of  the  depoaitor,  the  assent  of  the  bank  to  receiye  the  deposit  must  be  shown. 

It  is  only  in  relation  to  its  own  dealers  or  customers  that  this  assent  of  the  bank 
be  implied* 
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A  hank  is  not  hound  to  reeeive  on  deposit  the  fands  of  every  man  who  offers  them 
for  that  purpose.  It  has  a  right  to  select  its  dealers^  and  the  cashier  la  the 
proper  officer  to  make  the  selection. 

Hence,  the  hank  is  not  liable  for  the  proper  application  of  a  deposit  made  by  a 
stranger,  unl<^6s  the  assent  of  the  cashier  to  receive  the  money  as  that  of  a 
dealer,  is  proved.  Even  when  a  bank  is  liound  to  receive  a  deposit^  to  render 
the  bank  liable  for  its  application,  it  must  be  made  with  its  proper  officer. 

When  there  is  a  receiving  as  well  as  a  paying  teller,  the  former  alone  has  any 
authority  from  the  bank,  by  virtue  of  his  office,  to  receive  deposits^ 

A  paying  teller,  on  receiving  the  funds  of  a  stranger  upon  a  promise  to  apply 
them  in  the  payment  of  a  bill  or  note,  acts  as  the  agent  of  the  party,  not  of  the 
bank,  and  consequently  the  bank  is  not  liable  for  any  breach  or  neglect  of  his 
assumed  duty. 

Held,  upon  these  grounds,  that  the  plaintiff  was  not  entitled  to  recover.    Judgment 
in  his  favor  at  special  term  was  accordingly  reversed,  and  a  new  trial  ordered. 
(Before  Sandfobd,  Dueb,  and  Caiipdxlz^  JJ.)  (a) 
(June  12.    June  27.) 

This  was  an  appeal  from  a  judgmeDt  rendered  against  the 
defendants  at  special  term. 

The  complaint  charged  that  the  plaintiflF  on  the  6th  May, 
1850,  at  St.  Louis  in  Missouri,  drew  a  bill  of  exchange  dated  on 
that  day,  on  one  Daniel  Thatcher,  of  Bridgeport  in  Connecticut. 
That  the  bill  was  for  $2,500,  payable  90  days  after  date,  to  the 
order  of  Messrs.  Waterman  &  Ryan,  at  the  Bank  of  the  State 
of  New  York,  in  the  City  of  New  York.  That  it  was  accepted 
by  Thatcher,  was  endorsed  by  the  payees  Waterman  &  Ryan 
to  the  Perpetual  Insurance  Company  of  St.  Louis,  and  by 
that  company  to  the  American  Exchange  Bank  in  the  City  of 
New  York,  and  while  in  the  possession  of  that  bank  became 
due  on  the  5th  October,  1850.  The  complaint  then  averred  that 
funds  were  left  by  the  plaintiff  or  his  agents  with  the  paying 
teller  of  the  Bank  of  the  State  of  New  York,  at  the  office  of  that 
bank,  and  in  the  usual  manner  of  transacting  such  business  in 
the  banks  of  New  York,  sufficient  for,  and  for  the  purpose  of 
being  applied  to  the  payment  of  the  above  draft,  and  that  these 
funds  were  accepted  by  the  bank,  through  its  paying  teller,  for 
the  purpose  of  paying  the  draft  on  the  day  that  it  fell  due,  and 
before  it  was  presented  for  payment.    It  then  averred  that  the 


(a)  AfBrmed  in  the  Court  of  Appeal^  December,  IMS. 
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draft  was  daly  presented  for  payment,  and  that  in  consequence 
of  the  neglect  of  the  bank  to  make  such  payment  it  was  duly  pro- 
tested, and  that  by  reason  of  the  premises  the  plaintiff  had  sus- 
tained damage  to  the  amount  of  $276  90,  for  which  sum,  with 
\nterest,  he  prayed  judgment. 

The  answer  of  the  defendants  put  at  issue  all  the  material 
ayerments  in  the  complant,  and  contained  also  the  following 
allegations : — 

These  defendants  further  deny  that  the  said  Daniel  Thatcher, 
the  acceptor  of  said  bill,  kept  any  account  with  these  defendants, 
or  had  any  money  to  his  credit  with  them,  on  the  said  5th 
day  of  October,  1850,  which  these  defendants  ought  to  or  could 
apply  to  the  payment  of  the  said  bill  of  exchange. 

The  defendants,  on  information  and  belief,  say,  that  on  or 
about  the  said  6th  day  of  October,  1850,  some  person  or  per- 
sons, to  these  defendants  unknown,  left  with  the  party  who  per- 
forms the  duties  of  paying  teller  of  these  defendants,  a  certified 
check  for  $2,500,  and  requested  him  to  pay  an  acceptance  of 
Daniel  Thatcher  for  that  amount,  payable  at  the  Bank  of  the 
State  of  New  York,  on  the  5th  day  of  October,  1850.  These 
defendants  further  answering,  on  information  and  belief,  admit 
that  the  said  party  took  the  said  check,  but  they  deny  that  in 
receiving  said  check,  he  acted  in  behalf  of  these  defendants,  and 
that  it  was  any  part  of  his  business  and  duties,  as  paying  teller, 
to  receive  such  check  and  pay  such  acceptance,  and  they 
deny  that  in  receiving  such  check,  he  acted  as  their  servant  or 
agent,  but  on  the  contrary  they  aver,  that  he  undertook  in  that 
behalf  to  become  the  agent  and  servant  of  the  party  or  parties 
handing  said  check,  and  they  deny  all  liability  for  the  non- 
feasance, misfeasance,  or  malfeasance  of  such  person  in  that 
behalf,  and  these  defendants  utterly  deny  all  liability  for  the  non- 
payment of  any  negotiable  or  other  paper  made  payable  at  their 
banking  house,  unless  the  money  to  meet  the  same  is  deposited 
with  them,  and  they  deny  that  the  mere  receipt  of  money  by  a 
party  performing  the  duties  of  paying  teller,  and  a  promise  by 
him  to  a  specific  appropriation  of  it,  forms  any  consideration  for 
any  contract  on  the  part  of  these  defendants,  and  they  also  deny 
that  the  receipt  of  the  said  check,  and  the  promise  to  pay  the 
said  acceptance,  were  within  the  duties  of  the  officer  of  this 
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institution  known  as  the  paying  teller^  or  that  it  is  in  the 
usual  course  of  business,  to  deposit  moncTS  with  said  teller,  bat 
on  ihe  contrary  they  aver,  that  the  proper  receiving  officer  of 
the  Bank  is  the  receiving  teller,  and  they  aver  that  no  money 
was  deposited  with  him  to  pay  the  said  acceptance. 

These  defendants,  on  information  and  belief,  deny  that  the 
said  acceptance  was  duly  presented  on  the  5th  day  of  October, 
1850,  for  payment  at  their  banking  house,  and  payment  of  the 
same  refused,  or  that  the  said  acceptance  was  duly  protested 
for  non-payment.  And  these  defendants  further  answering, 
say,  that  as  to  the  damages  of  the  said  plaintiff,  these  defend- 
ants have  no  knowledge,  information,  or  belief,  or  iiiformation 
sufficient  to  form  a  belief,  in  order  to  enable  them  to  admit  or 
deny  the  same.  These  defendants  deny  the  right  of  the  plain- 
tiff to  recover  any  sum  of  money,  or  the  sum  mentioned  in  the 
complaint  of  said  plaintiff,  by  reason  of  the  facts  stated  therein, 
or  from  any  other  cause. 

To  this  answer  the  plaintiff  replied  as  follows : — 

The  plaintiff,  for  reply  to  the  answer  of  the  defendants,  The 
Bank  of  the  State  of  New  York,  in  this  cause,  says,  that  he 
denies  the  allegation  in  the  said  answer,  which  denies  that  the 
said  Daniel  Thatcher,  the  acceptor  of  said  bill,  kept  any  account 
with  the  said  defendants,  or  had  any  mOniBy  to  his  credit  with 
them,  on  the  said  6th  day  of  October,  18^0,  which  the  said 
defendants  ought  to,  or  could  apply  to  the  payment  of  the  said 
bill  of  exchange.  And  the  plaintiff,  further,  for  reply,  says,  that 
he  denies  that  the  said  paying  teller  undertook  to  become  the 
agent  or  servant  of  the  party  or  parties  handing  said  check. 

And  the  plaintiff  further,  for  reply,  says,  that  he  insists  that 
the  receipt  of  money  by  a  party  performing  the  duties  of  paying 
teller  at  a  bank,  and  the  receipt  of  such  money  by  him,  in  the 
bank,  during  bank  hours,  for  the  purpose  of  paying  a  bill  of 
exchange  or  note  made  payable  at  such  bank,  is  within  the  ordi- 
nary scope  of  the  business  of  such  bank,  and  of  such  paying 
teller  in  such  bank,  and  such  receipt  renders  it  obligatory  upon 
such  bank  to  pay  such  bill  or  note,  when  presented  for  payment. 

And  the  plaintiff,  further  for  reply,  says,  that  the  receipt  of 
eaid  check  as  stated  in  the  defendants'  answer,  and  the  promise 
tp  pay  th«  said  aoceptanee,  were  within  the  duties  of  the  officer 
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of  ttie  said  defendants'  bank,  known  as  the  paying  teller,  and 
that  it  is  in  the  usual  course  of  business  to  deposit  moneys  with 
said  teller  to  pay  acceptances  made  payable  at  said  bank,  and 
that  it  is  always  understood  to  be,  and  is  in  fact,  the  transaction 
of  the  bank^  nnl^s  some  express  agreement  is  entered  into  to 
the  contrary. 

The  issues  thus  joined  were  tried  before  Chief  Justice  Oak- 
ley, at  a  Special  Term,  on  the  26th  day  of  May,  1851. 
The  plaintiff's  counsel,  to  maintain  the  action,  called — 
Henry  P.  George,  who  testified  as  follows :  I  received  the  bill 
mentioned  in  the  pleading,  from  Mr.  Rodgers,  the  notary  of  the 
American  Exchange  Bank,  and  presented  it  to  a  person  for  pay- 
ment, at  the  desk  of  the  paying  teller  of  the  bank  of  the  State 
of  New  Tork,  on  the  5th  of  October,  1850,  after  3  o'clock,,  the 
usual  time  of  the  presentment  of  bills  and  notes  by  notaries. 
He  said  there  were  no  funds  to  pay  it.  The  bill  was  protested 
for  non-payment  on  that  day.  I  deposited  notices  of  protest  for 
non-payment,  in  the  post-office,  on  the  6th  of  October,  enclosed, 
directed  ta  S.  A.  Ranlett,  Secretary,  St.  Louis. 

On  cross-examination,  the  witness  testified,  that  he  was  the 
clerk  of  Mr.  Rodgers,  and  not  a  notary  public.  That  he  did 
not  present  the  bill  to  the  paying  teller  of  the  bank  of  the 
State  of  New  York.  We  always  present  them  from  a  quarter 
to  half  past  three  o'clock,  P.  M. 
The  plaintiffs  counsel  then  called — 

Laurisson  Biggs,  who  testified  :  that  Ranlett  was  the  secretary 
of  the  Sti  Louis  Perpetual  Insurance  Company,  and  he  knew  the 
signature  on  the  bill  to  be  his ;  that  company  kept  an  account  with 
the  Aineriean  Exchange  Bank.  Dealing  in  bills  of  exchange,  is 
a  branch  of  its  business  ;  the  bill  is  endorsed  in  the  usual  manner. 
Plaintiff's  counsel  then  called — 

Theodore  W.  Pihckney,  who  testified :  that  in  October,  1850, 
he  was  the  Note  Teller  of  the  American  Exchange  Bank.  The 
bill  of  exchange  was  given  by  him  to  Mr.  Cole,  the  runner, 
about  half-past  one  o'clock ;  I  made  a  mark  (identifying  it) 
which  indicates  that  it  had  been  given  to  the  runner  and 
returned  not  good.  I  held  it  until  3  P.  M.,  and  then  gav^  it  to 
the  notary,  (I  rarely  ever  give  notes  or  bills  to  the  notary 
before  three  o'clock.)    It  is  customary  to  leave  funds  with  the  ' 
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paying  teller,  when  the  note  is  payable  at  a  bank,  and  the  party 
keeps  no  account  there. 

The  plaintiflF  further  called — 

Daniel  Cok,  who  testified :  that  he  was  the  runner  of  the 
American  Exchange  Bank,  on  the  5th  of  October,  1850 ;  that 
he  received  the  bill  on  that  day,  and  if  he  presented  it,  pre- 
sented it  before  three  o'clock,  but  cannot  say  that  he  presented 
it.  He  always  presents  them  to  the  paying  teller.  He  had  a 
great  many  bills  always  to  present. 

The  plaintiflTs  counsel  further  called — 

Ralph  H.  Post,  who  testified,  that  on  the  5th  of  October, 
1850,  he  was  in  the  employ  of  E.  D.  Morgan  &  Co.  as  clerk, 
and  attended  to  their  banking  business ;  that  he  had  been  so 
employed  for  about  four  years.  Between  ten  and  half-past  ten 
o'clock,  he  handed  to  the  paying  teller  of  the  bank  of  the  State 
of  New  York,  a  certified  check  of  E.  D.  Morgan  &  Co.,  for 
$2,500,  (admitted  by  the  counsel  for  the  defendants  to  be  the 
same  as  cash,)  and  asked  him  to  pay  with  it  an  acceptance  of 
Daniel  Thatcher's,  due  on  that  day,  which  witness  expected 
would  be,  in  that  day.  He  made  me  no  answer.  I  have  before 
left  checks  at  that  bank,  to  take  up  paper  accepted  by  D. 
Thatcher,  and  have  always  left  them  with  the  paying  teller. 
Witness  has  been  in  the  habit  of  leaving  checks  and  funds  with 
other  paying  tellers,  to  take  up  paper,  and  never  knew  an  in- 
stance of  a  protest  in  such  cases.  Witness  has  always  been  in 
the  habit  of  leaving  a  check  at  the  place  where  notes  are  paya- 
ble, with  the  first  or  paying  teller ;  no  teller  ever  refused  to 
take  the  funds. 

On  cross-examination,  the  witness  testified,  that  he  afterwards 
went  to  the  paying  teller,  to  receive  the  check. 

Defendants  admitted  that  plaintiff  had  paid  10  per  cent, 
damages  on  the  bill,  and  that  such  were  the  proper  damages  by 
the  Missouri  statute. 

The  plaintiff's  counsel  then  rested. 

The  defendants'  counsel  then  called — 

Reuben  Withers,  who  testified,  that  he  is  the  cashier  of  the 
defendants'  bank ;  that  the  duties  of  the  paying  teller  were  to 
pay  checks,  bills  and  notes,  payable  at  the  bank,  of  parties  who 
have  accounts  there ;  to  receive  the  exchanges,  and  settle  the 
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aGOOunts  with  other  banks  ;  Daniel  Thatcher  kept  no  account 
with  the  bank. 

On  cross-examination,  the  witness  testified,  that  the  paying 
teller  and  all  the  clerks  of  the  bank  give  bonds  for  the  faithful 
performance  of  their  duties  ;  that  the  paying  teller  had  not,  to 
his  knowledge,  except  in  a  few  instances,  received  money  to 
pay  notes,  bills  of  exchange,  &c.,  when  the  parties  keep  no 
account ;  when  the  money  is  left  to  pay  bills  or  notes,  payable 
there,  of  parties  keeping  no  account  there,  it  is  the  custom  to 
leave  the  same  with  the  paying  teller. 

The  counsel  for  defendants  then  called — 

Luther  B.  Whitmore,  who  testified  that  he  was  the  paying 
teller  of  the  defendants'  bank  ;  that  the  runner  of  the  American 
Exchange  Bank  did  not  present  the  bill  to  him,  to  his  knowledge, 
that  he  did  not  recollect  the  fact. 

On  cross-examination,  he  testified  : 

That  he  was  rarely  in  the  bank  after  half-past  three  o'clock  ; 
that  he  has  been  paying  teller  since  October  1st,  1850,  and  had 
ne^er  been  paying  teller  in  any  other  bank ;  that  a  certified 
check  of  the  amount  of  $2,500  was  left  with  him,  but  remembers 
nothing  positive  about  the  circumstances  ;  has  given  bonds  for 
the  faithful  performance  of  his  duties ;  that  he  has  received 
moneys  for  parties  who  do  not  keep  an  account  with  the  bank, 
as  a  favor  to  them,  to  pay  notes  payable  at  the  bank  ;  he  has 
refused  to  take  moneys  to  pay  notes ;  he  does  not  recollect  any 
thing  in  regard  to  this  case ;  there  is  no  rule  about  it ;  some 
persons  pressing  him  very  hard,  he  takes  their  money  ;  of  those 
who  keep  their  accounts  with  the  bank,  he  knows  whether  they 
have  funds  there  or  not.  He  certifies  notes  and  bills,  made 
payable  at  the  bank  by  persons  who  have  accounts,  if  they  have 
the  money  there.  He  certifies  the  notes  or  bills  without  any 
new  order  ;  some  parties  pay  their  paper  payable  at  the  bank 
by  checks  ;  others  do  not. 

On  re-examination,  the  witness  testified,  that  when  parties  not 
keeping  an  account  with  the  bank,  leave  money  or  a  certified 
check  with  him,  to  pay  paper  made  payable  at  the  bank,  he  puts 
the  funds  in  the  drawer,  and  they  are  not  mixed  with  the  funds 
of  the  bank. 

The  certificate  of  the  notary  of  the  protest  of  the  bill  for  non- 
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payment  and  of  the  service  of  the  notice  of  protest  for  non- 
payment, were  here  offered  in  evidence  and  objected  to  by- 
defendants'  counsel,  on  the  ground  that  it  appears  in  evidence 
that  the  presentment  of  the  bill  for  payment,  and  the  service  of 
the  notice  of  protest  for  non-payment  were  made  by  the  clerk 
of  the  notary,  and  not  by  the  notary  ;  the  said  certificates  are 
in  the  usual  form,  and  may  be  referred  to  as  a  part  of  this  case. 

The  counsel  for  the  defence  rested  ;  and  the  testimony  being 
closed,  moved  the  court  for  a  dismissal  of  the  complaint. 

Ist.  Because  the  paying  teller  was,  by  the  receipt  of  the 
money  from  E.  D.  Morgan  &  Co.,  for  the  purpose  of  paying  the 
acceptance  of  Daniel  Thatcher,  their  agent  and  not  the  agent  of 
the  defendants,  and  that  it  was  not  in  his  power  to  bind  the 
bank,  out  of  the  sphere  of  his  peculiar  occupation. 

2d.  Because  the  bill  of  exchange  was  not  protested  by  a 
notary  public,  and  that  no  damages  were  due  upon. such  bill 
which,  the  drawer  was  bound  to  pay.  That  in  paying  such 
damages  he  paid  in  his  own  wrong,  and  was  not  entitled  to 
recover  therefor. 

But  the  Judge  overruled  the  objection,  refused  to  dismiss  the 
complaint,  and  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiff for  $250  and  interest ;  to  which  ruling,  refusal,  and  direction, 
the  counsel  for  the  defendants  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for  $258  75,  and  the 
judge  directed  judgment  thereon,  with  liberty  to  the  defendants 
to  appeal,  without  security. 

jJ.  W.  Chson,  for  the  bank. 

Even  were  it  possible  to  admit  that  the  bank  is  liable  at  all, 
the  plaintiff  has  no  right  to  maintain  this  action.  No  privity  is 
shown  to  exist  between  him  and  the  bank.  It  is  not  proved 
that  the  moneys  -deposited  belonged  to  him,  and,  in  the  absence 
of  such  proof,  the  presumption  is,  that  they  belonged  to  the 
acceptor.  But  we  do  not  wish  the  decision  of  the  court  to  be 
placed  upon  this  narrow  ground.  Our  position  is,  that  the 
bank  is  not  chargeable  with  a  neglect  of  duty,  in  not  paying 
the  draft  of  the  plaintiff,  for  the  conclusive  reason,  that  no  such 
duty  is  shown  to  have  been  imposed  or  assuiti^d.    The  alleged 
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deposit  wa^^made  with  the  paying  teller,  who,  as  the  seryant 
of  the  bank,  has  a  certain  sphere  of  action,  within  the  limits  of 
which  alone  can  he  bind  hiB  employers,  and,  certainly,  the  receipt 
of  checks  from  non-dealers  is  not  within  those  limits.  The  very 
name  of  his  office  imports  its  duties.  He  is  to  pay  out  the  fundis 
of  the  bank  to  those  who  show  a  title  to  receive  them  ;  but,  as 
the  agent  of  the  bank,  he  has  no  right  either  to  receive  or  to 
pay  out  the  funds  of  a  third  person,  between  whom  and  the  bank 
no  privity,  or  relation  whatever,  is  shown  to  exist.  The  moneys 
received  by  him  from  a  third  person  were  kept  separately,  and 
never  became  the  funds  of  the  bank,  and  that  receipt  by  him 
was  neither  an  act  of  doty  to  the  bank  nor  to  a  customer,  bnt 
simply  an  act  of  personal  favor  to  an  individual  and  a  stranger. 
Thus,  his  receipt  of  the  check,  of  $2,500,  from  E.  D.  Morgan 
and  Co.,  was  an  act  of  faror  to  them ;  and  in  thus  receiving 
it,  and  promising  to  apply  it  to  the  payment  of  the  draft  of 
the  plaintiff,  he  acted  as  their  agent,  and,  in  no  sense,  as  the 
agent  of  the  bank.  la  the  course  of  his  argument,  the  counsel 
reCerred  to  the  Onondaga  Co.  Bank  v.  Boies,  8  Hill,  58 ;  and, 
V.  Lydig,  7  Hill,  9L 

E.  Terry,  for  plaintiff-— contra — ^insisted  that  the  Chief  Jus- 
tice upon  the  trial  had  properly  directed  the  jury  to  find  a 
verdict  for  the  plaintiff,  since  the  damages  which  he  claimed 
were,  in  judgment  of  law,  sustained  by  him  in  consequence  of 
the  negligence  of  the  bank.  When  a  bill  or  note  is  payable  at 
a  bank,  it  is  the  duty  of  the  maker  or  acceptor  to  leave  with  the 
bank  sufficient  funds  for  meeting  it ;  and,  if  he  does  so,  he  is 
discharged  from  all  liability.  Consequently  when  such  funds 
are  received  by  an  officer  of  a  bank  upon  an  understanding  to 
apply  them  to  the  payment  of  the  bill  or  note,  the  transaction 
is,  in  judgment  of  law,  a  transaction  of  the  bank.  It  is  the 
bank  that  receives  the  money  and  assumes  the  duty.  When  a 
bank  does  not  wish  a  paying  teller  to  take  such  funds,  it  is  its 
duty  to  prohibit  him  from  receiving  them,  and  to  give  notice  of 
the  prohibition  to  the  public ;  otherwise  the  public  has  a  right 
to  believe  that  his  acts  are  sanctioned  by  the  bank,  and  the  law 
will,  therefore,  imply  that  this  sanction  is  given.  The  counsel 
cited  The  BarJc  of  Vergennes  v.  Warren,  7  Hill,  91 :  Commercial 

Vol.  V.  9 
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Bank  of  Buffalo  v.  Kariright,  22  Wend.  S48  ;   Lovett  y.  SUam 
Saw  MiU,  6  Paige,  54  ;  Story  on  BOb,  §  356,  note  12,  p.  458. 

By  the  Court.  Sandfobd,  J. — ^The  action  is  founded  wboUj 
upon  the  neglect  of  the  bank  to  pay  the  bill  of  exchange  drawn 
b7  the  plaintiff,  and  it  was  incumbent  on  him  to  establish,  that 
the  baak  had  assumed,  or  become  liable  to  perform,  such  a  dutj 
in  his  behalf. 

The  complaint  alleges  that  the  plaintiff,  or  his  agents,  left 
fwads  with  the  paying  triler  for  the  purpose  of  paying  the  bill ; 
but  tiiere  is  no  proof  of  that  statement.  It  does  not  appear,  who 
fomished  the  funds,  Mid  inasmuch  as  it  was  presumptively  the 
acceptor's  duty  to  provide  them,  we  certainly  are  not  at  liberty, 
in  the  absence  of  proof,  to  infer,  that  they  were  furnished  by  the 
drawer.  As  tkie  case  stands,  the  money  was  delivered  to  the 
idler  fla  behalf  of  the  acceptor,  and  if  the  bank  assumed  any 
ioty  in  the  premiises,  it  was  to  him,  and  he  alone  was  entitled 
to  aa  action  for  its  n^lect.  There  was  no  privity  whatever 
beibween  the  bank  and  the  drawer,  the  bank  owed  no  duty  to 
him,  and  if  he  can  maintaili  this  suit  for  damages,  so  can  each 
of  the  endorsers  to  the  extent  of  their  damages  and  disburse- 
Buents,  growing  out  of  the  protest  of  the  bilL  The  proper 
course,  on  the  plaintiff's  cafie  9S  proved,  was  for  the  acceptor  to 
pay  the  protested  bill,  and  then  bring  his  action  against  the 
tenk. 

Assuming,  however,  that  the  drawer  left  the  money  and  can 
maintain  8i  suit,  how  does  the  case  stand  ?  Was  the  paying  teller 
the  agent  of  the  bank,  or  of  the  drawer  of  the  bill,  in  receiving 
ihe  money  in  question  ?  It  appears  that  in  this  bank  there  were 
a  cashier,  a  paying  teller,  and  a  receiving  teller.  Now  we 
know  and  may  assume  (as  was  done  7  Hill,  94)  .that  the  cashier 
is  the  principal  executive  officer  of  the  bank.  A  bank  is  not 
bound  to  receive  on  deposit,  or  to  keep,  the  funds  of  every  mani 
who  offers  money  for  that  purpose.  It  may  select  its  dealers^ 
and  refuse  such  as  it  pleases.  For  the  purposes  of  this  selec- 
tion^ the  cashier  appears  to  be  the  proper  officer.  The  bank 
pAj^  for  its  dealers  who  have  funds  to  their  credit,  such  bills 
and  netes,  accepted  or  drawn  by  th^n,  as  are  payable  at  the^ 
\iWk-    'Sh0  latter  circumstance  is  deemed  an  order  of  the  depo 


1 


NEW  YORK— JUNE,  1861-  181 


lliAteh«r  T.  The  Bank  of  the  Stole  of  New  York 

sitor  for  the  payment  of  tbe  bill  or  note  out  of  his  funds  depo* 
&ited.  Bnt  it  is  only  in  respect  of  its  dealers,  persons  keeping 
an  account  with  the  bank,  that  this  course  of  business  exists  or 

4 

can  exist. 

A  person  may,  no  doubt,  become  a  dealer,  by  a  d^MStt  made^ 
on  the  day  his  draft  or  note  falls  due,  though  never  before  in 
tbe  bank,  but  his  deposit  must  be  made  with  the  proper  officer 
of  the  institution  and  with  the  requisite  assent  to  ]n»  becoming 
such  dealer. 

In  this  instance,  there  is,  in  the  first  place,  no  pretence  that 
the  cashier,  or  any  officer  of  the  bank  except  the  paying  teller, 
CYer  assented  in  any  manner  to  the  plaintiflTs  making  a  dieposit^ 
or  becoming  a  dealer  with  the  bank.  The  first  step  te»ward 
establishing  a  duty  of  the  bank  toward  the  plaintiff  i»  therefore 
wanting. 

Let  us  suppose  this  difficulty  obviated,  the  next  step  is  to  show - 
a  deposit  properly  made,  that  is,  that  the  money  wt»  left  with 
an  agent  of  the  bank  authorized  to  receive  it.  The  person  wh<> 
left  the  money  knew  that  the  agent  who  received  it  was  the 
paying  teller,  and  not  the  receiving  teller  of  the  bank,  and  it 
cannot  be  said  he  was  ignorant  of  the  fiact  that  there  were  two 
such  officers.  Indeed,  there  was  no  Buch  idea  advanced  at  the 
trial.  Now  the  very  names  of  these  two  agents  indicate  to 
every  one  the  proper  and  widely  different  functions  of  each.  The 
one  is  to  pay  out  the  money  of  the  bank  ;  the  other  is  to  receive 
moneys  for  the  bank.  Dealers  always  pay  their  money  to  the 
receiving  teller.  When  they  draw  money  from  the  bank,,  or 
their  notes  or  bills  are  presented  made  payable  at  the  bank,  the 
paying  teller  pays  the  amount  to  them,  or  to  the  holders  of  such 
notes  or  bills. 

But  we  are  not  left  to  the  inference  derived  from  the  names 
of  these  agents.  The  answer  states  that  the  proper  receiving 
officer  of  the  bank  is  the  receiving  teller,  and  that  it  was  not 
within  the  duties  of  the  paying  teller  to  receive  the  money  left 
in  this  instance,  or  to  assume  to  pay  the  plaintiff's  bill  with  it, 
and  that  it  is  not  in  ihe  usual  course  of  business  to  deposit 
moseys  with  the  paying  teller.  The*reply  does  not  traverse  the 
allegation  aa  to  the  receiving  teller  being  the  proper  receiving 
officer  of  the  bank,  but  it  alleges  that  the  receiving  of  mcmey  bj 
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the  paying  teller,  in  the  hank,  daring  bank  hours,  is  within  the 
ordinary  scope  of  the  business  of  the  paying  teller  and  of  the 
bank,  and  that  his  receipt  and  promise  in  the  instance  before 
US)  were  within  his  duties  and  bound  the  bank. 

The  proof  entirely  failed  to  make  out  these  allegations.  It 
was  shown  that  in  several  instances,  these  same  parties  had  left 
funds  with  the  paying  teller  in  the  same  way  that  these  were 
left,  but  there  was  no  proof  that  it  was  his  proper  function  to 
receive  them,  or  that  it  was  in  the  usual  course  of  business,  for 
him  to  receive  funds  in  behalf  of  the  bank.  On  the  contrarv, 
both  the  cashier  and  paying  teller  clearly  prove,  that  it  is  no 
part  of  his  duty  or  business  to  receive  moneys  for  the  bank  ; 
and  the  teller  testifies  that  when  he  does  receive  money  for  par- 
ties who  do  not  keep  an  account  in  the  bank,  in  order  to  pay 
notes  they  have  drawn  payable  there,  it  is  as  a  favor  to  such 
*  parties;  he  sometimes  refuses,  sometimes  when  pressed  very 
hard  he  takes  it  for  them,  and  he  then  keeps  it  separate  from  the 
money  of  the  bank. 

It  is  true  the  cashier  appears  to  have  known  in  a  few  instan- 
ces, that  the  paying  teller  thus  received  money  to  pay  notes  and 
bills,  and  did  not  forbid  it ;  but  we  cannot  infer  from  this  an 
assent  of  the  bank  that  he  should,  in  their  behalf,  receive  money 
for  that  purpose.  His  duties  as  their  agent  were  clearly  defined, 
and  the  cashier's  knowledge  that  he  occasionally,  while  in  the 
bank,  acted  for  others,  does  not  show  that  the  bank  adopted 
those  acts. 

So  far  from  the  proof  showing  that,  in  this  transaction,  the 
paying  teller*  was  the  agent  of  the  bank,  it  clearly  shows  that  he 
was  the  agent  of  the  party  who  left  the  money.  The  bank  had 
nothing  to  do  with  the  affair,  nor  was  it  intended  that  it  should 
have.  The  drawer,  it  seems,  was  in  the  habit  of  drawing  bills 
payable  at  this  bank,  but  he  kept  no  account  or  money  there, 
and  his  sole  object  in  this  operation  appears  to  have  been  to 
give  a  sort  of  currency  to  his  bills  because,  payable  at  a  New 
York  bank.  If  he  had  opened  an  account  with  the  defendants' 
bank,  and  kept  funds  therje,  the  bank  would  have  had  the  usual 
benefit  of  its  dealings  with  depositors,  and  his  bills  would  ^ave 
been  paid,  of  course,  on  presentment.  The  paying  teller,  and 
his  substitute  in  his  temporary  absence,  know  as  to  those  who 
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keep  accounts  in  the  bank,  and  pay  accordingly.  But  the 
drawer  and  acceptor  chose  to  run  the  risk  of  meeting  the  bill 
at  the  proper  moment,  at  the  counter  of  this  bank  ;  and  their 
transaction  was  simply  for  their  agent  to  come  to  the  bank  on 
the  day  the  bill  fell  due,  and  wait  there  in  front  of  the  paying 
teller's  desk  until  thp  holder  of  the  bill  came  in  and  presented 
it.  The  money  would  then  be  handed  by  their  agent  to  the 
holder,  and  the  latter  would  take  it  away.  The  bank  derived, 
and  could  derive,  no  possible  benefit  from  such  a  transaction  ; 
it  was  never  intended  that  it  should  ;  and  the  bank  was  as  igno- 
rant of  its  occurrence,  as  if  it  had  been  done  outside  of  its  build- 
ing, instead  of  in  its  ofBce.  To  avoid  the  trouble  of  waiting 
with  the  money  at  the  bank  counter  for  the  bill  to  be  brought 
in  for  payment,  these  parties  resorted  to  the  expedient  of  asking 
the  paying  teller  to  take  the  money  they  had  brought,  and  when 
the  bill  came  in,  to  hand  it  to  the  holder.  He  sometimes  assented 
as  a  favor  to  them.  There  was  no  intention  or  expectation 
that  the  money  should  go  into  the  hands  of  the  bank,  or  be 
mingled  with  its  funds.  It  was  handed  to  the  paying  teller, 
because  from  his  position  in  the  bank,  the  bill  would  necessarily 
be  presented  to  him  for  payment,  and  if  he  would  take  the 
money  and  retain  it  till  the  bill  came  in,  it  would  save  the  time 
and  attendance  of  the  agent  of  the  drawer  and  acceptor.  The 
same  expedient  has  been  adopted  in  reference  to  bills  payable 
at  another  bank,  as  shown  by  the  evidence,  and  it  may  be  gene- 
ral in  this  city  ;  but  it  cannot  alter  the  relation  of  the  parties 
in  the  transaction.  The  paying  teller,  in  such  cases,  becomes  the 
agent  of  the  parties  who  leave  the  money  with  him,  and  the 
bank  is  not  responsible  for  his  conduct  in  regard  to  it. 

The  case  of  the  Manhattan  Company  v.  Lydig  (4  John.  R.  377), 
was  like  this  in  principle.  There  the  party,  instead  of  deliver- 
ing his  money  to  the  receiving  teller  of  the  bank,  handed  it,  from 
time  to  time,  to  the  bank's  book-keeper  to  deposit  it  for  him. 
The  book-keeper  kept  part  of  the  money,  but  by  false  entries  in 
the  dealer's  pass-book  and  in  the  books  of  the  bank,  concealed 
the  abstraction  from  both.  Sometimes  in  a  pressure  of  business,, 
this  book-keeper  assisted  the  receiving  teller,  and  sometimes 
supplied  his  place  in  his  absence,  but  none  of  the  money  in  con- 
troversy was  delivered  to  him  on  those  occasions.    The  Supreme 
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Court  decided  that  the  book-keeper,  in  receiving  these  moneye, 
was  the  agent  of  the  party,  and  not  of  the  bank,  and  that  the 
bank  was  not  liable  for  that  portion  which  did  not  come  to  the 
hands  of  the  receiving  teller,  or  of  the  person  temporarily  supply- 
ing his  place  in  the  bank,  or  which  did  not  otherwise  come  into 
the  coffers  of  the  bank. 

On  the  case  made  at  the  trial,  the  plaintiff  was  not  entitled 
to  recover. 

The  judgment  at  special  term  is  therefore  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

DuE9,  J. — I  assent  to  every  position  contained  in  the  opinion 
just  delivered,  but  we  are  not  to  be  understood,  as  saying,  that  a 
bank,  in  a  case  like  the  present,  may  not  be  rendered  liable,  by 
proper  evidence  of  such  a  general  usage,  as  is  alleged,  both  in 
the  complaint  and  in  the  reply.  The  case,  however,  clearly 
shows,  that  no  evidence  of  such  a  usage  was  given  upon  the 
trial,  that  could,  with  any  propriety,  be  submitted  to  a  jury. 
Without  further  evidence,  the  plaintiff,  upon  the  next  trials  must 
be  non-suited. 


Jambs  Bibcehead  and  Nathaniel  D.  Carlisle,  survivor  of 
Stanton  Parker,  jun.,  v.  Wm.  Brown,  Geo.  Brown,  John 
,  A.  Brown,  James  Brown,  Stuart  Brown  &  Samuel  Nichol- 
son. 

The  doctrine  that  the  law  will  not  suffer  the  same  question  to  be  twice  agitated 
between  the  same  parties^  but  holds  them  to  be  eoncladed  by  its  prior  determi- 
nation in  a  court  of  competent  jurisdiction,  is  not  limited,  in  its  application,  to 
cases  in  which  the  cause  of  action  in  the  successive  suits  is  exactly  the  same, 
and  the  decision,  in  the  prior,  proceeded  exclusively  upon  a  question  of  fact 

The  sound  and  salutary  doctrine  of  *'res  judicata"  has  a  much  wider  range  of 
application. 

The  general  proposition,  deducible  from  a  fuU  examination  of  the  authorities^  is, 
that  as  between  the  parties  and  privies  a  prior  judgment  is  conclusive  as  to  every 
■question  it  embraced  and  determined,  and  upon  which,  in  a  subsequent  soit^ 
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ih%  riglit  of  tha  pbuBiar  to  rMOT«^  or  the  TttUattj  of  a  ^AilaiM  is  #iai4  U 
depend.  * 

When  the  prior  deierminataon  of  the  queeUon  does  n<»i  appenr  from  Ike  Moord  of 
the  judgment  it  mnj  be  shown  by  extrinsie  prooC  The  former  Judgment  if 
erroneous  mey  be  reyersed,  but  so  long  as  it  remains  in  foroe  the  partis*  are 
estopped  from  denying  either  the/oete  or  the  low  npon  wfaioh  it  pii>estoded. 

There  were  some  ezoeptions  from  the  rtde  in  real  aetionsi  bat  aooe  hate  (eter 
been  allowed  in  personal,  nuless  it  appeared  horn  the  reeord  that  the  prior 
judgment  wss  given  upon  faults  in  pleading;  or  other  questions  of  form,  not 
sffeeting  the  merita 

Nor  is  the  iq>p]ieat»on  of  the  rale  to  be  barred  by  additional  evidSM^  ii  the 
seeond  sait»  provided  the  same  erideiioe  might  haye  been  giyea  in  the  tomtit. 

Held,  that  a  prior  judgment  of  the  supreme  eoor^  in  a  suit  between  the  same 
parties^  in  whieh  the  principal  question  upon  whieh  the  right  of  the  plaintife 
to  reeorer  depended,  wss  determined  against  them,  was  a  bar  to  the  maintenanee 
of  the  present  aetion,  although  the  oause  of  action  was  not  Strietly  identicsi^ 
and  the  question  to  be  determined  was  purely  a  question  of  law. 

Held,  also,  that  the  opinions  of  the  judges  might  be  resorted  to  as  eysdenee  of 
the  grounds  of  the  judgment 

Judgment  for  defendantc^  if  plaintifls  should  desire  to  turn  the  esse  into  a  speeial 
▼erdiet;  otherwise,  a  new  trial  ordersd  with  eosts  to  abide  the  event 

(Before  SAimfom^  Dun,  and  Campvbo^  J.  JL) 
(June  %;  28  June,  1851.)    (a.) 

This  was  an  action  of  assumpsit  against  the  defendants  as 
partners,  composing  the  firm  of  Brown,  Brothers  A  Go.  It  was 
tried  before  Mr.  Justice  Yanderpool  on  the  29th  June,  1848 ;  and 
after  the  evidence  <m  both  sides  had  been  given,  Ae  jury,  by 
consent,  found  a  verdict  for  the  plaintiflfs  for  the  sum  of  ^0,000, 
subject  to  adjustment,  and  subject  to  the  decision  of  the  court 
upon  a  case  to  be  made  by  the  plaintiffs,  with  liberty  to  either 
party  to  turn  the  same  into  a  bill  of  exceptions  or  special 
verdict. 

The  cause  now  came  on  to  be  heard  upon  the  case  so  made. 

The  plaintiffs  claimed  to  recover,  upon  the  grounds  that  the 
defendants,  by  certain  letters  of  credit  set  forth  in  the  case,  had 
undertaken  and  agreed  that  certain  bills  of  exchange,  not  ex- 
ceeding in  amount  X15,0(K)  sterling,  to  be  drawn  and  negotiated 
at  Bio  de  Janeiro,  by  one  James  Demarest,  on  account  of  Smith 


(&)  Vide  J>aiy  r.  Bromm^  4  Coms.  pi  ^1,  not  reported,  when  this  opinion  wM 
defiTered. 


186  OASES  IN  THE  SUPERIOR  OOURT. 

Birckhead  t.  Brown. 


A  Town,  of  New  York,  at  any  time  before  the  9th  of  December, 
1836.  should  be  accepted  and  paid  at  maturity,  by  the  house  of 
W.  A  J.  Brown  4  Co.,  of  Liverpool,  upon  whom  the  same  were 
to  be  drawn  ;  that  the  plaintiffs,  relying  upon  this  undertaking, 
had  on  the  20th  of  August,  1836,  purchased  at  Bio  de  Janeiro, 
the  bills  of  Demarest,  drawn  by  him  upon  W.  &  J.  Brown  A  Co., 
according  to  the  terms  of  the  letters  of  credit,  to  the  amount  of 
X8000  sterling ;  that  these  bills  had  been  duly  presented  for 
acceptance  and  payment,  but  that  W.  &  J.  Brown  &  Co.  had 
refused  to  accept  the  same,  or  to  pay  them  at  maturity,  although 
at  the  time  of  such  refusal,  the  credit  of  <£15,000  was  not 
exhausted,  there  being  then  a  balance  of  such  credit  amounting 
to  JS4200,  not  covered  by  previous  acceptances,  which  W.  &  J. 
Brown  &  Co.  ougnt  to  have  applied  to  the  payment  of  the 
said  bills  ratably,  or  in  the  order  of  their  presentment.  That 
the  bills,  in  consequence,  were  returned  dishonored  to  Rio,  and 
had  there,  with  interest  and  expenses,  been  taken  up  by  the 
plaintiffs,  as  endorsers,  from  the  holders.  It  was  insisted  on  the 
part  of  the  plaintiffs,  that  all  these  facts  were  fully  established 
by  the  evidence,  and  that  they  were  therefore  entitled  to  judg- 
ment upon  the  verdict,  which,  in  order  to  cover  interest,  com- 
missions, and  expenses,  ought  to  be  adjusted  at  the  sum  of 
955,465  72. 

On  the  part  of  the  defendants,  it  was  denied : — 

Ist.  That  the  letters  of  credit  granted  by  the  defendants  were 
evidence  of  any  contract  whatever,  between  them  and  the 
plaintiffs. 

2d.  That  it  appeared  from  the  proofs  in  the  case,  that  the 
plaintiffs  had  purchased  the  bills  in  question,  from  Demarest,  in 
reliance  upon  the  alleged  undertaking  of  the  defendants. 

3d.  That  the  unexhausted  balance  of  the  credit  of  £15,000 
was  applicable  in  whole,  or  in  part,  to  the  bills  now  on  hand, 
the  same  being  applicable,  if  at  all,  to  the  payment  of  other 
unaccepted  bills,  amounting  to  £5000,  previously  drawn  by 
Demarest,  and  previously  offered  for  acceptance.  Nearly  the 
whole  of  the  evidence,  which  was  very  voluminous,  that  was 
given  upon  the  trial,  related  to  the  questions  above  stated,  and 
it  was  to  those  chiefly,  that  the  arguments  of  counsel  were  now 
confined,  but  as  the  judgment  of  the  court  proceeded  upon 
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another  and  distinct  groand,  both  the  evidence  and  the  argu- 
ments are  omitted. 

The  defendants  proved  upon  the  trial,  that  the  plaintiffs,  in 
July,  1839,  commenced  a  suit  against  them  in  this  court,  upon 
certain  other  bills  of  exchange,  drawn  under  the  same  letters 
of  credit  upon  which  this  action  is  founded,  and  by  their  decla- 
ration in  that  suit,  claimed  to  recover  against  the  defendants  the 
amount  of  the  bills  then  declared  upon,  by  reason  of  the  lia- 
bility of  the  defendants  under  their  letters  of  credit.  That  issue 
was  joined  in  that  suit,  and  that  upon  the  trial  the  jury  found 
a  special  verdict,  upon  which  this  court  rendered  judgment  in 
fiivor  of  the  plaintiffs  for  a  part  of  their  demand  ;  that  upon  a 
writ  of  error  in  the  supreme  court,  the  judgment  of  this  court 
was  reversed,  and  a  judgment  then  entered  for  the  defendants, 
and  that  this  judgment  of  the  supreme  court  was  subsequently 
affirmed  in  the  court  of  errors. 

These  facts  were  proved  by  the  production  of  the  proper 
records.  The  counsel  for  the  plaintiffs,  however,  objected  to  the 
admissibility  of  the  evidence,  and  it  was  received,  subject  to  their 
objection. 

Wm.  Jlf.  Evarts  and  Daniel  Lord,  for  plaintiffs,  now  con- 
tended that : — 

I.  The  former  judgments  in  the  supreme  court  and  in  the 
court  of  errors  do  not  control  the  decision  of  this  cause  by 
force  of  their  authority,  and  upon  the  maxim,  that  it  is  the  duty 
of  judges  stare  decisis. 

1.  It  appears  from  the  report  of  the  case  (2  Denio,  375),  that 
the  court  of  errors  was  equally  divided.  Such  a  division 
operates  only  as  a  formal  affirmance  of  the  judgment  below.  It 
terminates  the  particular  suit,  but  expresses  no  opinion  upon 
the  law  of  the  case,  and  cannot,  therefore,  be  cited  as  an  au- 
thority upon  either  side  of  the  controverted  point.  {Bridge  v. 
Johnston,  5  Wend.  342,  371 ;  EUing  v.  Bank  of  U.  States,  11 
Wheat.  69,  78  ;  Supervisors  of  Jttbany  v.  Iknio,  7  Hill  684,  and 
note.) 

2.  The  authority  of  the  judgment  in  the  supreme  oourt  ia 
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removed  by  the  result  in  the  court  of  errors,  which  does  not 
affirm  it  in  opinion.  The  presumption  that  such  judgment  was 
the  law  of  the  state,  which  would  have  existed  had  not  the 
opinion  of  the  superior  tribunal  been  consulted,  is  destroyed  by 
the  result  in  the  court  of  last  appeal,  such  result  being,  in 
effect,  a  refusal  to  pronounce  the  decision  of  the  supreme  court 
the  law  of  the  case,  and  a  declaration  that  the  question  is  still 
an  open  one. 

8.  The  superior  court  is  now  of  equal  authority  with  the 
supreme  court,  the  appeal  being  direct  from  both  to  the  court 
of  appeals.  The  former  decision  of  the  supreme  court  can, 
therefore,  command  in  this  court  only  the  respect  which  its 
intrinsic  reason  should  receive,  and  is  no  longer  controlling. 
It  stands  no  better  than  the  former  judgment  of  this  court. 

The  case  at  bar  differs  from  that  before  the  courts  in  the 
former  cause. 

II.  The  judgments  in  the  supreme  court  and  court  of 
errors,  in  the  former  suit  between  the  same  parties,  do  not 
render  the  matter  of  this  suit  "  res  judicata." 

1.  The  judgment  in  that  suit  was  upon  a  special-  verdict^ 
and  decides  only  that  upon  the  finding  of  the  jury  in  that  cause 
the  plaintiffs  were  not  entitled  to  recover.  An  inspection  of 
the  records  will  show  that  neither  the  causes  of  action,  nor  the 
proofs,  are  the  same  in  that  suit  as  in  the  case  at  bar.  As  to 
8  Denio,  288,  Bouchaud  v.  DiaZj "  it  is  an  extreme  case,"  and  it 
is  corrected  by  Schnoeppel  v.  Comings  5  Denio,  286  ;  Carter  v. 
BloodgooiPs  Executors,  8  Sand.  Gh.  R.  275,  and  CampbeU  v. 
Butts,  8  Gomst.  173. 

2.  The  pendency  of  the  former  suit  could  not  have  been 
pleaded  in  abatement  in  this  suit,  and  this  is  the  true  test  of 
the  identity  of  the  causes  of  action  in  the  two  suits. 

8.  The  decision  of  a  court  and  its  reasons  for  a  decision  are 
not  to  be  confounded.  The  former  appears  upon  the  record, 
the  latter,  if  expressed  at  all,  in  the  opinions  delivered. 

The  record  in  the  former  suit  discloses  not  an  identity,  but 
diversity  of  causes  of  action. 

The  opinion  of  the  supreme  court  may  render  it  probable 
that  the  same  judgment  would  be  given  by  it  in  tbisi  as  in  that 
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suit,  jet  it  cannot  be  I^ally  or  logically  affirmed,  that  notwith- 
Btanding  the  diyersities  in  the  causes,  the  judgment  of  that 
court,  even,  would  be  the  same. 

The  court  of  errors  as  a  court,  delivered  no  opinion  and 
formed  none,  there  being  no  preponderance  of  its  judgment  one 
way  or  the  other.  {Yates  v.  Lansings  9  J.  B.  415-416  ;  Hanford 
T.  ArUher,  4  Hill  276.) 

4.  The  actual  diversity  of  the  causes  of  action  certainly 
requires  an  argument  to  show  their  legal  or  logical  identity. 
This  is  precisely  the  effort  to  bring  a  new  case  within  the 
authority  of  a  former  one,  whether  between  the  same  or  other 
parties,  and  concedes  the  point,  for  " sinvik  rum  est  idem" 

F.  B.  Cutting  and  G.  Wood,  for  defendants, 

Insisted,  that  the  judgment  against  the  plaintiffs  in  the  former 
suit  had  created  an  estoppel  from  which  they  could  not  be 
released ;  the  suits  were  founded  upon  the  same  bills  of  credit 
and  involved  the  same  question,  and,  in  principle,  were  identical. 
The  only  difference  between  them  was  in  the  bills  of  exchange 
that  were  declared  upon,  but  the  liability  of  the  defendants,  if 
it  exist  at  all,  arises  not  upon  the  bills  of  exchange,  but  wholly 
upon  the  letters  of  credit,  that  is,  upon  the  contract  of  guaranty, 
which  these  letters  are  alleged  to  have  created.  The  supreme 
court,  and  in  effect  the  court  of  errors,  has  said  that  the  letr 
ters  are  no  evidence  of  such  a  contract.  This  court  is  now 
required  to  say  that  they  are,  and  upon  that  ground  to  render 
judgment  for  the  plaintiffs.  That  is,  to  make  between  the  same 
parties  a  directly  hostile  decision,  upon  the  same  question.  It 
was  not  believed  that  such  a  request  would  be  complied  with. 

Even  if  the  judgments  in  the  former  suit  had  not  created  an 
estoppel,  that  of  the  supreme  court  was  a  precedent,  which  it 
was  not  doubted  that  this  court  would  regard  as  obligatory. 
The  counsel  cited  Birckheedy.  Brown^  8  Hill.  684  ;  Gardiner  v. 
Buehbee,  8  Cow.  120 ;  Bouekaud  v.  Diaz,  3  Denio,  875 ;  Botts  v. 
St&Wy  5  Conn.  550 ;  Hopkins  v.  Lee,  8  Wheat.  109  ;  1  Oreen- 
leaf  on  Ev.  ^  581 ;  Gow.  and  Hill's  notes,  827. 

By  thb  Ooubt.    Dusb,  J.^-The  questions  first  to  be  consi- 
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dered  are,  whether  the  plaintiffs  are  not  precluded  from  assert- 
ing their  present  claim  by  the  judgment  of  the  supreme  court 
in  the  former  suit,  and  whether,  upon  the  supposition  that  the 
judgment  of  the  supreme  court  has  not  created  an  estoppel,  it 
ought  not  still  to  be  regarded  by  us,  upon  the  salutary  principle 
that  it  is  the  duty  of  judges  "  stare  decisis,''  as  a  precedent  of 
controlling  authority.  These  questions  are  preliminary  in  their 
nature,  and  if  either  of  them  must  be  determined  in  favor  of  the 
defendants,  it  will  be  needless  to  examine  those  which  chiefly 
occupied  the  attention  of  the  counsel  upon  the  hearing,  and, 
which,  if  this  were  the  original  suit,  we  should  be  compelled  to 
decide. 

The  truth  of  the  proposition,  that  the  law  will  not  suffer  the 
same  question  to  be  twice  agitated  between  the  same  parties, 
but  holds  them  to  be  concluded  when  it  has  once  been  deter- 
mined by  a  court  of  competent  jurisdiction,  and  the  judgment  so 
rendered  is  still  in  force,  is  not  denied,  but  it  has  been  strenu- 
ously contended,  that  the  doctrine  is  only  applicable,  when  the 
cause  of  action,  in  the  successive  suits,  is  identical,  and  the 
decision  in  the  prior  has  proceeded  upon  a  question  of  fact,  not 
of  law.  And  upon  both  these  grounds  it  is  insisted  that  tlie 
present  case  is  either  an  exception  from  the  general  rule,  or  is 
not  within  its  purview.  The  cause  of  action  in  the  former  suit, 
it  is  said,  was  the  refusal  of  W.  &  J.  Brown  &  Go.  to  apply  the 
unexhausted  balance  of  the  credit  to  the  payment,  pro  rata^  of 
the  bills  for  <£5,000  ;  whereas,  in  the  present,  it  is  the  refusal  to 
apply  the  same  balance  to  the  payment  ratably  of  the  subse- 
quently drawn  bills  for  £SfiOO  ;  and  as  the  facts  in  the  former 
suit  were  found  by  a  special  verdict,  it  is  further  alleged,  that 
the  question  for  the  decision  of  the  court,  and  upon  which  its 
judgment  was  founded,  was  necessarily  and  purely  a  question 
of  law. 

The  position,  that  in  order  to  raise  an  estoppel  by  a  prior 
judgment,  the  cause  of  action  in  the  second  suit,  must,  in  all 
respects,  be  the  same,  as  in  the  first,  we  feel  no  difficulty  or  doubt 
in  rejecting.  It  is  not  indeed  absolutely  novel,  but  it  is  repug- 
nant to  the  reasons  of  public  policy  embodied  in  the  maxim, 
*^  Interest  reipubUae  ut  sit  finis  litium"  upon  which  the  doctrine  of 
the  conclusiveness  of  a  judgment  is  founded ;  and  so  far  from 
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being    sustained    by  authority,  it    is  contradicted  by  many 
decisions.    The  decisions  clearly  show  that  the  identity  which 
the  law  requires,  is  widely  different  from  that  upon  which  the 
learned  counsel  for  the  plaintiffs  insisted,  and  in  proof  of  this, 
we  shall  refer  to  a  few  of  the  leading  cases.    In  Kitchen  v. 
CampheBj  (1  Wilson,  308)  which  is  more  fully  reported  by  Sir 
W.  Blackstone,  under  the  title  of  Fktcher  y.  Campbell  (2  Black. 
827),  the  action  was  brought  by  the  assignee  of  a  bankrupt 
against  a  judgment  creditor,  who  had  sold  goods,  alleged  to  be 
those  of  the  bankrupt,  under  an  execution,  and  the  plaintiff 
claimed  to  recover  the  proceeds  of  the  sale  as  money  had  and 
received  to  his  use,  upon  the -ground  that  an  act  of  bankruptcy 
had  been  committed  before  the  sale,  which,  by  relation,  vested  in 
him  the  title  to  the  goods,  as  assignee.    It  appeared  in  evidence, 
that  the  plaintiff  had  brought  an  action  of  trover  against  the 
sheriff  of  London  and  the  defendant,  for  the  goods  levied  on 
under  the  execution,  and  that  in  this  suit  a  verdict  and  judg- 
ment had  been  renflered  for  the  defendants,  and  the  question 
was,  whether  this  judgment  was  a  bar  to  the  plaintiff's  recovery. 
Here,  neither  the  cause  of  action,  nor  the  sum  sought  to  be 
recovered,  was  identical.    The  first  action  was  founded  upon 
a  tort,  the  second,  upon  an  implied  assumpsit.    The  measure  of 
damages  in  the  first,  had  the  plaintiff  su-x^eded,  would  have 
been  the  actual  value  of  the  goods ;  in  the  second,  he  could 
recover  no  more  than  the  sum  received  by  the  defendant ;  but 
the  court,  after  the  argument,  was  of  opinion  that  these  circum- 
stances created  no  distinction  which  would  prevent  the  applica- 
tion of  the  general  rule,  and  that  the  prior  judgment  was  an 
absolute  bar.    The  ground  of  the  decision  was,  that  the  right 
of  the  plaintiff  to  recover,  depended  in  each  suit  upon  the  same 
question,  namely,  in  whom  the  property  of  the  goods  was  vested, 
at  the  time  of  the  sale,  and  thai;  it  having  been  once  determined 
that  the  goods  were  not  those  of  the  assignee,  he  was  necessarily 
estopped  from  claiming  the  proceeds.     Lord  C.  J.  De  Grey,  in 
delivering -the  judgment  of  the  court,  admitted  that  in  order  to 
"  preclude  a  plaintiff  who  has  failed  from  bringing  a  second  suit, 
there  must  be  a  certain  identity  in  the  cause  of  action/'  but  he 
remarked  that  whatever  may  be  the  form  of  the  action,  the 
cause  of  action  is  deemed  to  be  the  same,  whenever  the  plaintiff 
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relies  snbatantially  upon  the  same  evidence  to  edtabliab  his 
claim,  and  in  Martin  v.  Kennedy  (2  Bo.  &  Pull.  71),  Lord 
Eldon  adopts  this  as  the  proper  and  sole  test  of  the  identity, 
which  the  law  requires. 

The  able  and  lucid  opinion  of  Lord  EUenborough,  in  Outram 
Y.  MoreiDood,  (3  East.  346,)  exhausts  the  learning  of  estoppel  as 
applicable  to  th|3  particular  case.  It  was  an  action  of  trespass, 
quareclausumf regit,  and  the  defendants,  admitting  the  entry,  jus- 
tified under  a  title  to  enter  the  close  in  question,  for  the  purpose 
of  digging  coal.  The  plaintiffs  replied,  that  the  same  title  had 
been  set  up  by  the  defendants,  in  a  former  suit  by  the  plaintiff, 
for  a  prior  trespass,  and  that  upon  the  issue  taken  upon  the 
title,  in  that  suit,  a  verdict  had  been  found  against  the  defend- 
ants, and  averred  that  by  this  verdict,  and  the  judgment  thereon, 
"the  defendants  were  estopped  from  setting  up  the  same 
defence."  To  this  replication  the  defendants  demurred,  evi- 
dently upon  the  ground,  that  as  the  causes  of  action  were  dis- 
tinct, they  were  not  concluded  by  the  prior  judgment ;  but  the 
court  of  king's  bench,  by  a  unanimous  decision,  overruled  the 
demurrer,  and  gave  judgment  for  the  plaintiff.  Lord  Ellenbo- 
rough,  in  his  opinion,  examines  and  analyses  the  cases,  from  the 
time  of  the  year-books,  and  remarked  that  the  finding  upon  title 
in  trespass,  not  only  operates  as  a  bar  to  a  future  recovery  of 
damages  for  the  same  trespass,  but  also  by  way  of  estoppel  to 
any  action,  for  any  injury  to  the  same  supposed  right  of  pos- 
session ;  and  hence,  as  the  plaintiff  would  have  been  concluded^ 
had  the  issue  upon  the  title  been  found  against  him,  it  was  a 
necessary  consequence,  that  the  defendants  were  concluded  by 
the  verdict  and  judgment  in  his  favor.  He  further  observed, 
that  there  is  an  important  distinction  between  those  cases,  in 
which  a  judgment  operates  as  a  bar  to  a  future  suit  for  the  same 
thing,  and  those  in  which  it  operates  as  an  estoppel ;  in  the  first 
class,  the  judgment  itself  raises  the  bar,  in  the  second,  it  is  the 
matter  alleged  by  the  party,  and  upon  which  the  judgment  pro- 
ceeded, that  creates  the  estoppel. 

The  cases  in  our  own  courts,  and  particularly  Gardiner  v. 
Buchbee  (8  Cow.  120),  Bwt  v.  Stembugh  (4  Cow.  559),  and 
Bfmchaud  v.  Diaz  (3  Denio  238),  entirely  correspond  with  those 
that  have  been  quoted.     Gardiner  v.  Buchbee  came  before  tfte 
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Bupreme  court,  npoii  a  writ  of  error  to  the  common  pleas  of  this 
city.  The  action  was  on  a  promissory  note,  and  the  defence  was, 
that  the  note  had  been  given  in  part  payment  for  a  vessel  sold 
by  the  plaintiff  to  the  defendant  and  others,  and  that  in  conso- 
qnence  of  the  fraud  of  the  plaintiff  in  the  sale,  there  was  an 
entire  failure  of  the  consideration.  Upon  the  trial,  the  defend- 
ant, to  establish  his  defence,  offered  to  prove  that  the  plaintiff 
had  impleaded  the  defendant  in  tlie  marine  court  of  this  city, 
,upon  another  promissory  note,  for  the  same  amount  as  that  in 
suit,  and  for  the  same  consideration  ;  and  that  upon  the  trial 
of  that  case  the  fraud  of  the  plaintiff  was  the  only  question  at 
issue,  and  that  the  court,  upon  the  ground  that  the  sale  was 
fraudulent,  had  given  judgment  for  the  defendant.  The  evi- 
dence was  admitted,  and  by  the  record  of  the  judgment  in  the 
marine  court,  and  extrinsic  proof,  the  facts  offered  to  be  proved 
were  established,  but  the  judge  charged  the  jury  that  the  facts 
so  proved,  although  entitled  to  their  consideration  as  evidence, 
were  not  a  bar  to  the  plaintiff's  demand,  and  to  this  direction 
the  defendant  excepted.  The  jury  found  a  verdict  for  the 
plaintiff,  upon  which  the  court  of  common  pleas,  overruling 
the  exception  taken  on  the  trial,  rendered  judgment  in  his 
favor.  The  supreme  court,  however,  was  of  opinion  that 
the  exception  was  well  taken,  and  that  the  judge  ought  to  have 
charged  the  jury  that  if  they  were  satisfied,  from  the  extrinsic 
proof,  that  the  question  of  fraud  had  been  passed  upon  in  the 
marine  court,  the  record  was  conclusive  against  the  plaintiff's 
right  to  recover*  The  judgment  of  the  common  pleas  was 
therefore  reversed.  In  delivering  the  opinion  of  the  court,  Mr. 
J.  Woodworth  stated  that "  the  l^w  is  well  settled  that  the 
judgment  of  a  court,  having  jurisdiction  directly  upon  the  point, 
is  as  a  plea  in  bar,  or  as  evidence,  conclusive  between  the  parties 
upon  the  same  matter,  when  directly  in  q^uiestion  in  another  suit." 
And  it  was  upon  this  principle,  thus  broadly  stated,  that  the 
actual  decision  was  founded.  Burt  v.  Sterribugh  was  decided 
in  a  great  measure  upon  the  authority  of  Outram  v.  Marewaod^ 
wad,  in  principle,  is  not  distinguishable.  The  action  was  tres- 
pass quare  clausumf regit,  and  upon  the  tcial  the  defendant  offered 
to  prove  that  the  premises  in  questfon  were  not  within  the 
patent  under  whicb  the  plaintiff  derived  his  title ;  consequently, 
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that  he  had  no  right  to  maintain  the  suit.    To  the  admission  of 
this  evidence  the  plaintiff  objected,  on  the  ground  that  in  a  for- 
mer suit  brought  by  him,  for  a  different  trespass  upon  the  same 
premises,  the  same  question  had  been  raised  by  the  defendant, 
and  had  been  determined  against  him  ;  and  the  judge,  being  of 
opinion  that  by  the  judgment  in  the  former  suit,  the  defendant 
was  estopped  from  opening  again  the  question  thus  determined, 
excluded  the  evidence.    The  supreme  court  affirmed  his  decision, 
and  refused  a  new  trial.     Bauchaud,  ExeaUor,  fyc,  t.  Duzz,  is 
the  most  recent  case,  and  bears  the  closest  analogy  to  the  present. 
The  plaintiff's  testator  and  the  defendant  were  co-sureties  for 
one  Castro  upon  two  custom-house  bonds,  and  the  plaintiff,  as 
executor,  having  satisfied  one  of  the  bonds,  brought  this  action 
to  recover  from  the  defendant,  as  a  co-surety,  one  half  of  the 
sum  he  had  paid.    The  defence  was,  that  with  the  consent  of 
the  plaintiff  the  defendant  had  been  released  from  his  obligation 
as  surety  by  the  secretary  of  the  treasury,  and  in  support  of 
his  defence,  the  defendant  gave  in  evidence  a  judgment  record, 
from  which  it  appeared  that  the  plaintiff  sued  the  defendant  for 
contribution  in  this  court,  the  other  bond  being  set  forth  in  the 
declaration  in  that  suit  as  a  part  of  the  ground  of  action,  that 
the  defendant  had  pleaded  the  release  and  consent  of  the  plaintiff 
in  bar,  that  to  this  plea  Uie  plaintiff  had  demurred,  and   that 
upon  the  issue  joined  upon  the  demurrer  the  court  had  rendered 
judgment  for  the  defendant.      The  plaintiff  objected   to   the 
introduction  of  this  evidence  upon  the  ground  that  the  bonds  were 
not  the  same  in  both  suits,  in  other  words,  that  the  cause  of 
action  was  not  the  same  in  each  ;  but  the  circuit  judge  over- 
ruled the  objection,  and  held  that  the  prior  judgment  was,  under 
the  circumstances,  a  liar  to  the  action,  and  upon  a  motion  for  a 
new  trial  the  supreme  court  affirmed- his  decision.     Chief  Jus- 
tice Bronson,  in  giving  the  decision  of  the  court,  expressed  him- 
self with  his  usual  brevity,  clearness,  and  force.     He  remarked 
that  as  different  bonds  were  mentioned  in  the  declarations  in 
the  two  suits,  it  was  true  that  there  was  some  difference  between 
the  cases  as  to  the  proof  necessary  to  be  given  by  the  plaintiff 
to  sustain  the  action,  but  that,  so  far  as  related  to  the  principal 
quesUon  in  controvei-sy,  namely,  the  right  of  the  plaintiff  to 
demand  and  the  duty  of  the  defendant  to  make  contribution,  the 
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eaeee  were  precisely  alik«,  and  heaoe,  that  tlie  prior  judgment 
was  a  conclasive  bar  to  any  new  litigation  of  the  same  matter. 

It  must  be  remarked  that  as  the  judgment  which  was  held 
to  be  a  bar,  was  given  upon  a  demurrer,  the  whole  controversy 
in  the  first  suit,  the  facts  being  thus  admitted,  must  have  turned 
upon  questions  of  law,  namely,  the  construction  and  legal 
effect  of  ike  release  and  eonsent  set  forth  in  the  plea.  And  it 
appears  from  the  report,  that  tlie  sheriff's  counsel  had  oon- 
tended  that  these  circamsfeaBces  created  a  distinction  which 
destroyed  the  ^ect  of  the  jac^S^i'^^t  as  a  bar. 

But  the  chief  justice  replied,  that  it  could  make  no  ditference 
in  prineijde,  whether  the  bets  upop  which  the  court  proceeded 
were  proved  by  witnesses,  or  admitted  by  the  parties ;  the  judg* 
meot  was  in  both  eases  ^sally  conclusive. 

It  is  needless  to  refer  to  any  other  cases,  and  the  necessary 
inference  from  the  review  that  has  been  made,  may  be  stated  in 
few  words.  It  is,  that  as  between  the  parties  and  privies  a  judg* 
meot  is  conclusive,  as  to  every  question  upon  which  the  right  of 
the  plaintiff  to  reoorer,  or  the  validity  of  a  defence  in  another 
suit,  is  found  to  depend,  and  upon  the  determination  of  which  it 
appears  from  the  record,  or  is  shown  by  extrinsic  proof,  that  the 
judgment  was,  in  reality,  founded.  The  judgment,  if  ^roneous, 
may  be  reversed,  but  so  l^ig  as  it  remains  in  force,  the  parties 
are  estopped  iron  denying  either  the  facts,  or  the  law,  upon  which 
it  procc^ed. 

The  application  of  the  doctrine  thus  established  to  the  pre* 
sent  case,  is  obvious  and  deddve.  The  plaintiffs  sought  to 
recover  in  the  former  suit,  upon  the  allegation  that  the  letters 
of  credit,  delivered  by  the  defendants  to  t>emairedt,  comUned 
with  the  fact^  that  the  bills  drawn  by  him  were  purchased  by 
the  plaintiffs  upon  the  faith  of  the  letters,  were  evidence  of  a 
valid  i^reement  upon  the  part  of  the  defendants,  that  the  billt 
80  drawn  imd  presented  diould  be  accepted  and  paid  by  W.  A 
J.  Brown  A  Co.,  the  drawees,  and  that  the  refiisal  of  the  drawees 
to  accept  and  pay  the  biHs,  rendered  the  defendants  immediatoly 
liable  to  the  ipJaintiffb  to  the  ezteftt  of  the  balanoe  of  the 
credit,  then  unexhausted.  It  was,  not  the  breach  but  the  exist* 
enoe  of  this  agreement,  that  was  the  principal  questien  in  cont 
troversy,  and  it  was  upon  the  determination  of  (his  queatloa  in 
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favor  of  the  defendants,  that  the  judgment  of  the  supreme  court 
was  certainly  founded.  The  case  would  have  been  widely 
different,  had  all  the  bills  mentioned  in  the  declaration  in  the 
former  suit  been  drawn  at  90  days'  sight,  and  the  judgment  of 
the  court  had  proceeded  upon  the  ground  that  such  bills  were 
not  within  the  terms  of  the  agreement;  but  the  bill  for  .£1000  was 
at  60  days'  sight,  and  was  clearly  embraced  by  the  agreement, 
bad  such  an  agreement  been  proved  ;  and  hence  in  the  supreme 
court,  the  question  whether  there  was  any  such  privity  of  con- 
tract between  the  parties  as  rendered  the  defendants  liable,  was 
that  upon  which  the  right  of  the  plaintiffs  to  recover  depended, 
and  upon  which  alone,  the  opinion  of  the  court  shows,  that  its  judg- 
ment proceeded.  The  present  action  is  founded  upon  the  same 
alleged  contract,  and  the  same  facts  are  relied  upon  to  prove 
its  existence,  and  to  enable  the  plaintiffs  to  recover,  we  are 
required  to  decide  in  their  favor,  the  very  question  which  the 
supreme  court  has  determined  against  them.  To  such  a 
request,  without  a  manifest  violation  of  the  principles  that  have 
been  settled  by  former  decisions,  we  cannot  accede,  but  must 
hold  that  the  judgment  of  the  supreme  court,  in  &  suit  between 
the  same  parties,  in  which  the  same  question  was  direetly  at 
issue,  is  a  conclusive  bar  to  the  present  action.  That  there  was 
no  such  contract,  as  is  alleged,  is  emphatically  "resjtulicataJ' 

It  has,  however,  been  contended  that  in  the  present  case  addi- 
tional facts  have  been  proved,  which  vary  it  materially  from  the 
special  verdict,  upon  which  the  judgment  of  the  supreme  court 
was  founded  ;  and,  that,  had  the  same  evidence  been  given  in 
the  former  suit,  it  is  an  open  question,  whether  a  different  judg- 
ment would  not  have  been  rendered  ;  and  it  is  insisted,  that  by 
this  variance  between  the  cases,  the  effect  of  the  prior  judgment, 
as  an  estoppel,  is  wholly  destroyed.  This  argument  has,  how- 
ever, failed  to  convince  us  ;  we  are  forced  to  dissent,  both  from 
its  premises  and  its  conclusion.  In  our  judgment  no  additional 
facts  have  been  proved,  which  are  at  all  material,  as  bearing 
upon  the  vital  question  of  the  privity  of  contract,  and  certainly 
none,  which,,  had  they  been  given  in  evidence  in  the  former  suit, 
could  have  led  to  a  different  result.  It  is  impassible  to  read 
the  opinion  of  Chief  Justice  Bronson,  without  being  satisfied 
that  had  all  the  facts  which  appear  in  this  case  been  emlnsaced 
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in  the  special  verdict,  the  judgment  upon  the  verdict  would 
have  been  exactly  the  same  that  was  actually  rendered.  But 
were  it  otherwise,  were  it  admitted  that  the  cumulative  evi- 
dence that  has  now  been  given  would  have  enabled  the  plain- 
tiffs to  recover  in  the  former  suit,  it  is  certain  that  the  effect  of 
the  actual  judgment  as  a  bar  to  the  present  action  would  not  be 
altered.  All  the  additional  facts  that  have  been  given  in  evi* 
dence  in  this  suit  existed,  and  for  aught  that  appears,  were 
known  to  the  plaintiffs  when  the  former  action  was  brought  to 
trial ;  and  if  they  were,  in  truth,  as  material  as  is  now  asserted, 
they  ought  then  to  have  been  proved.  The  party  against  whom 
a  judgment  has  been  rendered  cannot  get  rid  of  its  effect  as  an 
estoppel  by  the  allegation  of  his  own  neglect,  since,  in  the  Ian* 
guage  of  Chancellor  Kent,  it  is  a  sound  and  salutary  principle 
that  every  person  is  bound  to  take  care  of  his  own  rights  and 
vindicate  them  in  due  season  {Le  Gtten  v.  Gouveneur  &  Kcmblef. 
1  John.  Cas.  502).  Hence  it  has  long  been  settled,  that  if  a 
defendant,  having  the  means  of  defence  in  his  power,  neglects 
to  use  them,  and  suffers  a  recovery  to-  be  had  against  him  in  & 
competent  tribunal,  he  is  for  ever  precluded  (2  Burr.  1109  ; 
7  Tenn.  R.  269  ;  2  H.  Black.  414),  and  the  law  would  be  incon- 
sistent and  unjust  if  the  same  rule  was  not  just  as  applicable  to 
a  plaintiff,  who  has  suffered  a  judgment  to  pass  against  him  from 
his  omission  to  produce  the  evidence  that  would  have  enabled! 
him  to  recover.  We  agree  with  Chancellor  Walworth,  that  the 
law  is  not  chargeable  with  this  inconsistency,  but  that  when  the 
same  question  is  at  issue  between  the  parties  in  two  successive 
actions,  a  judgment  rendered  for  the  defendant  in  the  first,  is  an 
absolute  bar  to  a  recovery  by  the  plaintiff  in  the  second,, 
although  the  evidence  in  the  second,  had  it  been  given  in  the 
first,  would  have  entitled  him  to  recover.  {Mtiler  v.  Mamice^ 
6  Hill  122.) 

It  remains  next  to  consider  whether  although  the  judgment  of 
the  supreme  court  involves  a  determination  of  the  question, 
upon  which  the  right  of  the  plaintiffs  to  maintain  this  actioa 
depends,  it  is  yet  necessary  to  hold  that  it  cannot  operate  as  an* 
estoppel,  because  the  question,  as  arising  upon  a  special  verdict, 
was  necessarily  decided  by  the  court,  as  an  unmixed  question 
of  law.      If  we  understand  correctly  the  proposition  for  which 
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the  learned  counsel  for  the'  plaintiffs  contended,  it  is  that  an 
estoppel,  created  by  a  judgment,  is  limited  in  all  cases  to  the 
facts  upon  which  the  judgment  was  founded,  and  consequently, 
that  when  it  clearly  appears  that  the  facts  are  not  contested, 
but  the  controversy  relates  exclusively  to  questions  of  law,  a 
ffrior  judgment  is  no  bar  to  a  subsequent  action.  We  were 
not  referred  upon  the  hearing  to  any  decisions  whatever  in  sup- 
port of  this  proposition,  nor  upon  a  diligent  search  have  we 
found  any  in  the  books,  nor  indeed  any  trace  of  the  distinction 
which  it  supposes  to  exist.  We  were  told,  it  is  true,  that  the 
distinction  was  not  only  recognised  but  adopted  by  Vice 
Chancellor  Sandford,  in  Carter  v.  Bloodgood's  Executors  (3 
Sand.  Ch.  R.  295),  but  we  cannot  think  that  the  observations 
of  the  vice  chancellor  in  that  case,  have  any  application  to  the 
present.  It  is  true,  that  the  question  upon  which  the  right  of 
the  complainant  to  a  decree  depended,  was  involved  and  had 
been  determined  in  the  prior  3uit,  but  not  only  were  the  par- 
ties in  the  two  suits  not  exactly  the  same,  but  the  second,  which 
is  decisive,  related  to  different  property.  Here  not  only  are 
the  question  and  Ae  parties  the  same  as  in  the  former  suit,  but 
this  action  is  founded  upon  the  same  supposed  contract,  and  the 
plaintiffs  seek  to  recover,  upon  the  same  title,  the  same  sum  of 
money.  And  so  far  as  respects  the  right  of  the  plaintiffs  to 
demand  its  payment,  and  the  duty  of  the  defendants  to  make 
it  (we  use  the  very  words  of  Ch.  J.  Bronson,  in  Bouchaud  v. 
Diazj)  the  two  cases  are  precisely  alike«  It  cannot,  therefore, 
be  justly  said  that  the  vice  chancellor,  in  Carter  v.  Bhod/^ooi's 
ExecutorSy  4rc.,  adopted  the  distinction  upon  which  the  plaiatifii3 
now  rely.  He  founded  his  observations  distinctly  upon  the 
&et,  that  the  suit  before  him  related  to  different  property,  and 
«ven  upon  the  question  whether  the  prior  decree,  notwithstand^ 
ing  this  difference,  operated  as  an  estoppel,  expressed  himaelf 
with  hesitation  and  doubt.  Be  deemed  it  needless  to  discuss 
Ihe  question,  and  efvidently  did  not  mean  to  commit  himself  by 
ia  positive  opinion. 

It  seems  to  us  that  the  noTelty  of  the  proposition  that  we 
have  been  urged  to  adopt,  and  its  entire  destitution  of  author^ 
ity,  are  alone  conclusive  reasofts  for  its  rejection.  If  the 
Important  distinction  which  tbe  proposition  asserts  in  reality 
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existed,  we  are  convinced  that  it  would  not  only  have  bee* 
mentioned  by  text  writers  and  recognised  by  judges,  but,  from 
the  frcqvcnt  reoarrence  of  cases  to  which  it  is  applicable,  would 
have  been  established  by  repeated  decisions.  If  it  be  true,  that 
an  estoppel  created  by  a  judgment,  is  limited  to  facts  admitted 
or  proved,  it  follows  that  no  judgment  founded  upon  a  demurrer 
or  special  verdict,  can  be  an  absolute  bar.  It  will  not  pror 
elude  the  party  against  whom  it  is  rendered  from  claaming  the 
same  right,  or  setting  up  the  same  defence  in  a  subsequent  suit. 
He  will  have  the  right  to  say,  I  admit  the  facts  upon  which  my 
adversary  then  relied,  and  now  relies,  but  the  law  arising  upon 
these  facts  is  in  my  favor,  and  the  judgment,  which  declared  it 
to  be  otherwise,  is  erroneous.  It  may  deserve  some  considera- 
tion as  an  authority,  but  has  no  force  as  an  estoppel.  We  can- 
not believe  that^such  is  or  ever  has  been  the  law. 

Judgments  turning  exclusively  upon  questions  of  law  form  a 
very  large  proportion  of  all  that  are  rendered  in  contested  suitSi 
and  if  these  are  to  constitttte  an  exception  to  the  general  rule, 
the  common  law  doctrine  of  estoppel  will  be  robbed  of  its  prin- 
cipal value,  and  a  wide  inlet  be  opened  to  all  those  mischiefs 
of  interminable  and  oppressive  litigation,  which  it  was  designed 
to  prevent.  It  is  needless,  however,  to  dwell  upon  the  unreason- 
ableness of  such  an  exception.  It  is  sufficient  to  say,  that  had 
it  been  sanctioned  by  the  law,  there  would  have  been  conclusive 
evidence  of  the  fact,  and  none  such  has  been  adduced.  On 
the  other  hand,  the  general  rule,  which  has  prevailed  without 
question  from  the  eai'liest  period  of  the  law,  is  laid  down  by 
Lord  Coke  in  the  most  comprehensive  terms,  and  Bouchaiud  y» 
Diaz  may  be  justly  referred  to  as  an  express  decision.  Accord* 
ing  to  Lord  Coke,  it  was  resolved  by  the  '*  Judges  o{  the  King's 
Bench,  in  Ferraris  case  (8  Rep.  7),  that  when  one  is  barred  iu 
any  suitor  action, by  judgment  on  demurrer,  confession,  verdict, 
&c.,  he  is  barred  as  to  that  or  the  like  action,  of  the  like  nature, 
for  the  same  thing  for  ever."  The  terms  of  the  rule  plainly 
embrace  the  case  before  us,  as  a  second  action  of  the  like  nature 
with  the  first,  and  for  the  same  thing,  and  they  show  that  it  ia 
the  judgment  itself,  whatever  may  be  its  form,  and  without  any 
regard  to  the  nature  of  the  question  in  controversy,  that  creates 
the  estoppel.    Lord  Coke  does  indeed  proceed  to  state,  that  ioi 
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real  actions  there  are  several  apparent  exceptions  to  the  general 
rule,  but  be  adds  that  in  personal,  the  bar  which  a  final  judg- 
ment creates  is  perpetual,  and  as  Lord  Chief  Justice  De  Grey 
interprets  his  language  (2  Black.  830)  universal.  Cases  in 
which  the  first  judgment  was  given  only  for  faults  in  pleadings 
or  other  matters  of  form,  not  at  all  affecting  the  merits,  are,  how- 
ever, excepted,  as  Chief  Justice  De  Grey,  in  Kitchens  v.  Camp- 
bdl^  distinctly  admits.  But  we  understand  the  same  learned 
judge  to  say,  that  when  the  first  judgment  was  rendered  on  a 
special  verdict,  and  the  same  facts  are  necessarily  given  in  evi- 
dence in  the  second  action,  it  is  a  case  to  which  the  general 
rule  emphatically  applies.  The  estoppel  is  then  certain  and 
perpetual. 

We  have  already  seen  that  the  judgment  which  the  supreme 
court,  in  Bouchaud  v.  Diaz^  held  to  be  an  estoppel,  was  given  on 
a  demurrer,  and  it  is  worthy  of  remark  that  it  was  the  estoppel 
alone  which,  in  that  case,  prevented  the  plaintiff's  recovery. 
Upon  the  evidence,  independent  of  the  record,  the  opinion  of 
the  court  was  evidently  in  his  favor.  It  was  not  denied,  upon 
tlie  hearing,  by  the  learned  counsel  for  the  plaintiffs,  that  a 
judgment  u]>on  a  general  demurrer  works  an  estoppel  as  to  the 
few,  as  well  as  to  the  facts  of  the  case,  but  if  there  is  any  distinc 
tion,  in  this  respect,  between  a  judgment  upon  a  demurrer  and 
upon  a  special  verdict,  it  is  a  distinction  which  we  have  failed 
to  seize,  and  are  unable  to  state.  Whether  the  facts  are  admit 
ted  by  the  parties  or  found  by  the  jury,  the  question  which  is 
raised  for  the  decision  of  tibe  <;ourt,  and  upon  which  its  judgment 
proceeds,  is  equally  and  exclusively  a  question  of  law. 

It  must  be  admitted  that  several  and  distinct  questions  of  law, 
questions  affecting  as  well  the  validity  of  a  defence  as  the  right 
of  the  plaintiff  to  recover,  may  arise  upon  a  special  verdict,  and 
in  such  cases  it  cannot  be  ascertained  from  the  record  alone  upon 
what  grounds  the  judgment  proceeded.  In  other  words,  what 
were  the  precise  questions  that  the  court  meant  to  determine. 
But  when  the  plaintiff  demurs  to  a  special  plea,  and  judgment 
is  given  for  the  defendant,  there  is  the  same  difficulty,  since  it 
(Cannot  then  be  known  from  the  record  alone,  whether  the  judg- 
ment  was  founded  upon  the  sufiSciency  of  the  plea,  or  the  insuf- 
ficiency of  the  declaration.    The  reply  to  the  objection  is  the 
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same  in  both  cases.  In  this  state  the  law  was  settled  bj  the 
decision  of  the  Court  of  Error,  in  Wood  v.  Jackson  (8  Wend. 
1-49, 18  Wend.  107),  that  when  the  record  fails  to  disclose  the 
grounds  of  the  judgment,  parol  evidence,  to  show  what  were  the 
questions  raised  upon  the  trial  and  passed  upon  by  the  jury,  may 
bo  admitted,  and  the  eflfect  of  the  judgment,  as  an  estoppel,  be 
thus  established.  In  our  opinion,  extrinsic  proof  may,  with  the 
same  propriety,  be  admitted  to  explain  the  judgment  of  the 
court,  as  the  verdict  of  the  jui*y,  and  the  reasons  given  by  the 
court  upon  the  delivery  of  the  judgment,  furnish  the  necessary 
evidence. 

For  the  reasons  that  have  now  been  given  we  must  adhere  to 
the  opinion  that  a  prior  judgment  binds  the  parties  as  an 
estoppel  upon  every  question  which  it  in  fact  determined,  and 
precludes  them  from  denying,  in  any  subsequent  action,  either 
the  facts,  or  the  law,  upon  which  it  proceeded.  As  the  principal 
question  upon  which  the  right  of  the  plaintiffs  to  recover 
depends,  was  in  the  former  suit  determined  against  them,  we 
hold  it  to  be  a  necessary  consequence  diat  the  judgment,  thus 
rendered,  estops  them  from  maintaining  the  present  action. 

Had  our  researches  and  reflections  led  us  to  a  different  result, 
wc  should  still  be  constrained  to  say,  that  according  to  our 
views  of  the  course  we  are  bound  to  follow,  the  judgment  of 
the  supreme  court  ought  to  control  our  own.  If  as  res  judicata 
it  has  not  ousted  our  jurisdiction,  yet,  as  a  precedent,  it  must 
control  our  action.  As  it  was  affirmed  in  the  court  of  errors 
only  by  an  equally  divided  vote,  it  may  not  have  settled  the 
law,  so  far  as  the  court  of  appeals  is  concerned  ;  but  we  cannot 
agree  that  this  decision  in  the  court  of  errors  has  lessened  in 
any  degree  the  weight  of  the  authority  that  properly  belongs 
to  it,  as  an  unanimous  decision  of  the  supreme  court,  in  tho 
exercise  of  its  own  appellate  powers.  Indeed,  the  counsel,  who 
last  addressed  us  on  the  part  of  the  plaintiffs,  was  so  sensible 
of  this,  that  he  frankly  stated  that,  unless  he  could  demonstrate 
to  our  entire  satisfaction  that  the  judgment  of  the  supreme 
court  was  erroneous  and  unjust,  he  could  not  reasonably  expect 
from  us  an  opposite  decision.  The  arguments  of  the  learned 
counsel  and  his  associate  were  forcible  in  themselves,  and  were 
urged  with  their  usual  ability,  but  they  have  failed  to  produce  in 
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oar  mindji  that  dear  and  fell  ooaviotion  that  eoold  atone  jnstifj 
us  in  rejecting  and  setting  aside  the  opiniom  of  tka  svpreme 
coort,  in  the  former  suit,  hj  holding  that  in  this  the  plaintiffs 
are  entitled  to  recover.  Regarding  the  question  as  exceeding!  j 
doubtfttl,  we  cannot  say  that  the  defendants  are  liable  for  the 
breach  of  a  contract,  which  the  supreme  court  upon  mature 
deliberatitm,  and  substantially  upon  the  same  eyideaee,  has 
declased  never  to  have  existed. 

Under  a  system  of  jurisprudence  which  clothes  those  by  whom 
the  law  is  to  be  declared,  with  so  large  a  discretion  as  our  own, 
it  is  only  by  their  scrupulous  adherence  to  the  decisions  of  their 
predecessors  that  even  a  resemblance  of  stability  and  certainty, 
iu  the  administration  of  justice,  can  be  attained  or  preserved, 
l^nd  hence,  it  is  only  where  the  error  in  prior  decisions  is  mani- 
fest and  girave,  the  violation  of  principle  plain  and  undeniable, 
that  the  obligation  of  judges  '^  stare  ieeuig'^  ceases  to  exist. 
It  cannot  be  said  that  the  case  before  us  falls  within  this  cate- 
gory. Certainly,  the  judgment  of  the  supreme  court  is  not 
liable  to  the  imputation  of  manifest  error.  The  question  which 
it  decided  in  favor  of  the  defendants  is  considered  by  us  as,  in 
no  ordinary  degree,  difficult  and  doubtful,  and  the  whole  history 
of  this  litigation  proves  it  to  be  so ;  and  we,  therefore,  think 
that  we  should  depart,  and  widely  depart,  from  the  line  of  our 
duty,  should  we  refuse  to  yield  to  the  authority  by  which  it  has 
been  determined. 

We  must  therefore  hold,  conforming  our  decision  to  that  of 
the  supremo  court,  that  it  is  not  a  conclusion  of  law  from  the 
facts  in  evidence,  that  the  defendants  undertook,  and  promised, 
that  the  IhUs  drawn  and  negotiated  by  Demarest,  at  Rio,  should 
be  accepted  and  paid  by  the  house  in  Liverpool,  and  conse- 
quently that  they  are  not  liable  for  any  portion  of  the  damages^ 
which  the  plaintiffs  allege  they  have  sustained,  and  now  seek  to 

recover. 

It  is  proper  to  add  a  few  words  upon  another  part  of  the 
case,  in  order  to  repel  an  inference  that  might  otherwise  be 
drawn  from  our  silence.  Even  upon  the  supposition  that  there 
was  a  valid  agreement,  such  as  is  declared  upon,  on  the  part  of 
the  defendants,  that  the  bills  drawn  by  Pemarest  should  be 
accepted  and  paid  ;  we  are  not  to  be  understood  as  saying  that 
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the  plaintiff  would  be  entitled  to  recoTer  in  tlie  present  soit 
The  question  would  still  remain,  whether,  when  the  bills  men- 
tioned fn  the  declaration,  were  presented  for  payment,  there  was 
an  unexhausted  balance  of  the  credit  of  <£15,000,  which  ought 
then  to  have  been  applied  to  their  satisfaction.  The  sum  of  i!7200 
part  of  the  credit  was  at  that  time  not  covered  by  any  pre- 
viously  accepted  bills,  but  if  this  balance  was  applicable  to  tlio 
payment  of  the  outstanding  bills  for  <£5000,  and  by  the  acts,  and 
with  the  consent  of  the  parties,  the  plaintifib,  Demarest,  and  W. 
&  J.  Brown  &  Go.^  was  so  to  be  appropriated,  the  subsequently 
drawn  bills  for  jCSOOO  were  rightfully  protested,  and  the  refusal 
to -pay  them  has  created  no  liability  on  the  part  of  the  defend* 
ants.  If  W.  &  J.  Brown  &  Go.  had  rendered  themselves 
directly  liable  to  the  extent  of  the  balance  of  the  credit  to  the 
holders  of  the  bills' for  ^000,  it  seems  to  be  a  necessary  conse- 
quence that  the  defendants  cannot  be  liable  to  the  plaintiffs  in 
the  present  action.  Upon  these  questions  which  fairly  arise 
upon  the  evidence,  we  decline  to  express  any  opinion,  since  as 
we  reject  the  hypothesis  of  a  privity  of  contract,  between  the 
parties  to  this  suit,  we  are  not  bound  to  consider  them,  but  as 
they  may  possibly  become  a  subject  of  discussion  in  the  Gourt 
of  App^s,  it  seemed  necessary  to  explain  the  grounds  of  our 
own  reswve. 

If  the  parties  elect  to  turn  the  case  into  a  special  verdict, 
judgment  thereon  must  be  entered  for  the  defendants,  with 
costs :  otherwise^  there  must  be  a  new  trial,  with  costs  to  abide 
the  event. 


Ransom  Beman  v.  George  Tugnot  ancf  others. 

It  is  sufficient  in  a  pleading,  to  arer  general] j,  that  a  eontraet  sought  to  b« 
enforced,  is  in  yiolation  of  some  oianieipal  ordiBaaee  or  enactment^  when  soeh 
ordinane«  or  enactment  ia  founded  upon  a  statute.  It  is  not  neeessary  to  plead 
the  statute  specially. 

A  contract  made  in  Tiolation  of  a  statute,  haying  a  merely  local  or  municipal 
application,  is  as  illegal  as  if  the  statute  in  question  had  been  one  of  uniTenal 
applieataoB. 
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A  contract  to  consU'act  a  roof  upon  a  building  in  the  city  of  New  York,  is  yoid, 
and  cannot  be  enforced,  unleM  the  same  is  to  be  fire-proof^  and  equally  capable 
of  withstanding  the  influence  of  fire,  as  slate,  tin,  copper,  zinc;  or  any  other 
fire-proof  material,  in  accordance  with  the  statute  passed  April  4,  1849/  A  roof 
constructed  otherwise,  is  in  violation  of  the  statute,  and  no  compensation  can 
be  recovered  therefor. 

(Before  Oaklet,  Ch.  J.,  Samdford  A  Gamfbbll,  J.J.) 

June  20,  28,  1851. 


This  was  an  action  commenced  by  the  plaintiff,  to  recover 
from  the  defendants,  the  contract  price  for  the  construction  of  a 
roof  on  a  house  of  the  defendants,  in  the  city  of  New  York. 
The  complaint  alleged  the  employment  of  the  plaintiff  by  the 
defendants,  to  construct,  and  put  a  roof  on  a  building  l>elonging 
to  them,  situated  in  Twenty-first  street ;  that  the  work  was  per- 
formed in  pursuance  of  such  employment,  and  claiming  to 
recover  therefor,  the  sura  of  one  hundred  and  twenty  dollars,  and 
sixteen  cents.  The  answer  of  the  defendants  admitted  the  con- 
struction of  the  roof,  but  stated  that  the  plaintiff  undertook  to 
put  on  a  fire-proof  roof,  and  such  as  had  been,  or  should  be 
approved  of  by  the  Fire  Department,  and  in  accordance  with 
the  fire-laws  of  the  city  ;  the  answer  further  averred,  that  the 
roof  constructed  by  the  plaintiff,  was  not  fire-proof,  and  was  not 
such  as  had  been  approved  of  by  the  Fire  Department ;  that  the 
same  was  in  direct  violation  of  the  fire-laws  of  the  city,  and  in 
consequence  thereof,  had  been  removed  by  the  defendants,  in 
compliance  with  a  notice  to  that  effect  received  from  the  Fire 
Department,  and  another  substituted  in  its  place. 

The  reply  denied  that  the  plaintiffs  undertook  or  agreed  to 
construct  a  fire-proof  roof,  but  alleged  that  the  same  was  fire- 
proof ;  the  reply  also  objected  to  the  sufficiency  of  that  part  of 
the  answer,  which  alleged  that  the  same  "  was  not  fire-proof," 
and  "  was  not  •such  as  had  been  approved  of  by  the  Fire  De- 
partment, and  was  in  direct  violation  of  the  fire-laws  of  the 
city,"  &c.,on  the  ground  that  these  allegations  were  immaterial, 
and  constituted  no  valid  defence  to  the  action. 

The  cause  came  on  for  trial  on  the  19th  day  of  April,  1851, 
before  Mr.  Justice ,  and  a  jury.  On  the  trial,  the  coun- 
sel for  the  defendants,  after  having  proved  that  the  roof  men- 
tioned in  the  pleadings,  was  made  of  a  certain  composition, 


NEW  YORK— JUNE,  1861.  155 


Beaian  y.  Tugnot 


offered  to  prove  that  the  same  was  not  fire-proof,  nor  equally 
capable  of  withstanding  the  influence  of  fire,  as  slate,  tin,  iron, 
copper,  zinc,  or  any  other  fire-proof  material,  for  the  purpose  of 
showing  that  the  contract  in  question,  and  the  work  done  there- 
under, were  in  violation  of  the  statute  entitled,  "  An  Act  to 
amend  an  Act  for  the  more  effectual  prevention  of  fires  in  the 
city  of  New  York,  and  to  amend  the  acts  heretofore  passed  for 
that  purpose,  passed  April  4, 1849,"  and  therefore  that  such  con- 
tract was  void.  To  the  admission  of  this  evidence,  the  counsel 
for  the  plaintiff  objected,  upon  the  following  grounds : — 1st.  That 
the  statute  had  not  been  pleaded.  2d.  That  although  the  evi- 
dence offered,  should  be  given,  the  plaintiff  would  be  entitled 
to  recover,  the  said  statute  not  being  a  general  law,  but  a  local 
or  municipal  regulation  merely.  3d.  That  such  evidence  would 
not  show  that  the  contract  in  question  was  illegal  or  void. 

The  court  admitted  the  evidence,  and  the  plaintiff's  counsel 
excepted. 

The  jury  rendered  a  verdict  for  the  defendants. 

J.  W.  Gilbert,  for  plaintiff. 

I.  The  evidence  objected  to  was  not  admissible  under  the 
pleadings.  (1.)  The  statute  was  not  pleaded,  but  the  city  ordi- 
nance merely.  (1  Bl.  Com.,  N.  Y.  ed.  1844,  86,  n.  21.  Code 
§  163.)  (2.)  The  statute  does  not  require  that  roofs  shall  be 
fire-proof,  and  there  is  no  averment  that  the  composition  of 
which  the  roof  in  question  was  made,  was  not  equally  capable 
of  withstanding  fire,  as  slate,  tin,  Ac,  or  that  it  was  not 
approved  by  the  chief  engineer.    (Laws  1849,  §  2,  96, 198.) 

II.  The  prohibition  of  the  statute  is  limited  by  the  classes 
of  persons  upon  whom  penalties  are  imposed  for  the  violations 
of  it.  These  are,  1,  owners;  2,  master  builders;  3,  master 
carpenters.  The  plaintiff  was  neither.  (Johnson  v.  Hudson,  11 
East.  180  ;  Foster  v.  Tayhr,  5  B.  &  Aid.  898  ;  Cope  v.  Rawlandj 
2  M.  &  W.  149.) 

III.  A  violation  of  the  statute  in  question  consists  in  the 
omission  to  roof  or  cover  buildings  in  the  prescribed  way.  If 
a  roof,  such  as  the  statute  prescribes,  had  been  put  on  over  the 
roof  in  question,  there  could  be  no  pretence  otunj  violation  of 
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the  statute.  But  the  plaintiff  is  not  responsiUe  tor  the  omis- 
sion  to  put  on  such  roof,  and  therefore  his  eotttract  doea  not 
fall  within  the  prohibition ;  moreover,  the  offer  of  the  defend* 
ants  did  not  embrace  proof  of  such  omission.  (Storj  on 
Cont.  §  621-622.) 

Mr.  A.  F.  Smith,  for  the  d^endants. 

I.  The  statute  was  sufficiently  pleaded.  {GasAen  and  Sharon 
Turnpike  Co.  v.  Sears,  7  Conn.  8ft-92.) 

II.  If  the  plaintiff  wished  to  object  that  the  answer  did  not 
sufficiently  refer  to  or  recite  the  statute,  he  should  have 
demurred.  He  neglected  to  controvert  the  answer  ;  his  objec- 
tion  is  now  too  late.  (1  Chitty's  Pteadings^  671 ;  R^dcfeOisr  v. 
Dwinetty,  8  Cow.  R.  655.) 

II.  If  the  answer  is  defective,  the  '' substantial  rights  of 
the  party  are  not  affected,"  and  the  court  will  disregard  the 
error.  (Code,  ^  178, 176.)  The  plaintiff  was  not  misled  ;  he 
was  fully  apprised  of  the  defence,  and  came  prepared  to 
meet  it. 

III.  The  contract  and  the  work  done  were  illegal,  because 
contrary  to  and  in  direct  violation  of  the  statute.  (Laws  1849, 
p.  118,  296 ;  Story  on  Contracts,  ^  218  and  c,  §  159,  162  ; 
Langton  v.  Hughes,  1  M.  and  S.  593  ;  Law  v.  Hodgson,  11  East. 
800  ;  Hunt  v.  Knickerbocker,  5  Johns.  827  :  5  Term  Rep.  242.) 

y .  The  contract  and  the  work  done  were  equally  illegal  as  if 
the  statute  in  question  had  been  one  of  universal  application 
throughout  the  state.    {BeU  v.  Qutn,  2  Sand.  S.  C.  Rep.  146.) 

By  thb  Couet.  Oaklet,  C.  J. — The  only  question  in  this 
case  arises  on  the  bill  of  exceptions,  as  to  the  admissibility  of 
the  evidence  offered  on  the  part  of  the  defendants.  The  court 
holds  with  the  defendants,  and  sustains  the  positions  afi&umed 
by  their  counsel  in  his  points* 

We  consider  the  contract  illegal,  as  being  in  violation  of  the 
statute. 

Judgment  for  the  defendants.  i 
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James  S.  Pbinole  v.  Jonas  Phillips  Sc  Augusto  Nesi. 

T«  maintain  an  action  of  repleTin  a  preTioos  demand  of  tli«  property  replevied 

is  only  necessary  to  be  proyed,  where  the  defendant  was  an  innocent  bailee,  or 

holder. 
A.  purchaser,  chai^able  with  notice,  from  a  person  who  had  obtained  the  pro- 
perty from  the  trae  owner  by  fraud,  is  not  within  the  mle;  the  possession  of 

such  a  defendant  is  wrongful  in  its  origin. 
Nor  is  a  prior  demand  necessary  to  be  prored,  even  when  the  aetion  is  in  the 

detinei  only,  provided  it  is  shown  that  the  possession  of  the  defendant  was 

WToagfany  acquired;  nor  does  the  form  of  the  action  exclude  this  proof. 
To  warrant  a  recovery  against  a  purchaser  from  a  fraudulent  vendee,  the  eetnal  ^ 

malajidu  of  the  defendant,  t.  a  his  positive  kaowiedge  or  beliel^  is  not  neces- 

saxy  to  be  proved. 
To  charge  the  defendant  with  notice,  it  is  sufficient  to  prove  that  the  ciream> 

staoees  known  to  him  were  such,  as  ought  reasonably  to  have  excited  his  suspi^ 

eions^  and  led  him  to  inquire. 
A  want  of  that  caution  and  diligence  which  an  honest  man  of  ordinary  prudence 

is  accustomed  to  exercise  in  making  purchase^  is,  in  judgment  of  law,  a  want 

of  good  faith. 
The  recent  eases  in  England,  which  require  positive  evidence  of  maU  fidn  in 

order  to  defeat  the  title  of  a  purchaser  for  v^ue,  examined,  and  their  authority 

denied. 
They  are  an  unwarrantable  alteration  of  the  law,  as  established  by  a  long  series 

of  decisions^  and  the  doctrine  they  seek  to  introduce  is  dangerous,  as  well  as 

uoviel. 
Held,  that  the  questions  whether  the  defendant  FhilUps  wm  a  purchaser  for  value, 

and  without  notice,  had  been  properly  submitted  to  the  Jury,  and  that  their 

verdict  i^inst  him  would  not  be  set  aside  as  contrary  to  evidence. 
Exceptions  overruled,  and  new  trial  ordered. 

(Before  SANnroan,  Dum,  and  Caxpbeu«  JJ.,  l«th  June;  28  June,  '51.) 

Thifl  V88  ail  aetion  of  replevin  in  the  deHnet  for  the  recovery 
of  62  bales  of  brown  cotton  sheetings.  The  suit  was  com- 
menced in  July,  1845,  and  was  tried  before  Chief  Justice  Oak- 
ley and  A  jury,  on  the  ISth,  14tli,  and  15th  December,  1848, 

Upon  the  trial,  the  plaintiff;  a  merchant  in  Philadelphia, 
claimed  to  recover  upon  the  ground,  that  one  Jacobs,  under  cover 
of  A  purchase  upon  credit,  had  obtained  the  goods  from  him  in 
Philadelphia,  by  {Use  representaiions  and  widi  a  fraudulent 
intent,  and  that  in  execution  of  the  fraud,  he  had  shipped  the 
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goods  to  the  defendant  Phillips,  in  this  city ;  and  that  if  Phillips 
had  paid  value  for  the  goods,  which  was  denied,  he  had  notice 
of  the  fraud,  and  was  therefore  not  entitled  to  protection.  The 
right  of  the  plaintiff  to  recover  against  him  was  the  same  as 
against  Jacobs. 

The  fraud  of  Jacobs  in  obtaining  the  goods  from  the  plaintiff 
was  very  clearly  proved  ;  so  clearly,  that  it  was,  in  the  result, 
admitted  by  the  counsel  for  the  defendants.  It  was  also  proved 
that  Phillips  had  made  a  large  advance  upon  the  goods  by  the 
acceptance  and  payment  of  two  drafts  drawn  upon  him  by 
Jacobs.  There  was  no  evidence  implicating  the  defendant 
Nesi.  The  cause,  therefore,  turned  entirely  upon  the  question, 
whether  the  defendant  Phillips  was  chargeable  with  notice  of 
the  fraud  of  Jacobs. 

Upon  this  question  there  was  a  large  amount  of  evidence,  oral 
and  written,  the  details  of  which,  as  not  connected  with  the  ques- 
tions of  law  considered  and  decided  by  the  court,  are  omitted. 
It  is  sufficient  to  say  that  the  evidence  was  far  from  proving  the 
actual  knowledge  of  Phillips,  but  in  the  opinion  of  the  jury,  and 
in  the  judgment  of  the  court,  it  was  sufficient  to  charge  him  with 
notice,  upon  the  ground  that  the  circumstances  known  to  him 
were  such  as  ought  to  have  awakened  his  suspicions  and  led  him 
to  inquire.  He  had  manifested  a  want  of  caution,  which  was 
eq^Bivalent  to  a  want  of  good  faith. 

When  the  plaintiff  rested,  the  counsel  for  the  defendant  moved 
for  a  non-suit  upon  the  grounds — 

1.  That  there  was  no  evidence  to  connect  the  defendants  with 
the  fraud  of  Jacobs. 

2.  That  there  was  no  evidence  of  a  demand  prior  to  the  com- 
mencement of  the  action. 

The  Chief  Justice  denied  the  motion,  and  the  defendants 
excepted. 

When  the  testimony  on  both  sides  was  closed,  the  motion  for 
-a  non-suit,  upon  the  grounds  before  stated,  was  renewed.  It 
was  again  denied,  and  an  exception  taken  to  the  denial. 

The  Chief  Justice  then  charged  the  jury — 

That  Nesi  was  entitled  to  a  verdict,  as  he  was  in  no  way  con- 
nected with  the  transaction,  but  was  engaged  in  a  separate 
business. 
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As  to  Phillips  he  charged  as  follows : 

The  counsel  on  both  sides  agree  that  Jacobs  obtained  posses- 
sion of  the  goods  by  fraud  ;  and  that  the  sale  as  between  him 
and  the  plaintiff  was  void.  The  property  being  traced  into  the 
possession  of  Phillips,  he  is  bound,  under  the  circumstances,  to 
show  his  title  to  it. 

He  undertakes  to  do  so  ;  and  insists  that  he  accepted  and 
paid  the  two  drafts  that  have  been  given  in  evidence  ;  and,  if 
you  shall  find  that  Phillips  did  accept  these  drafts  in  good  faith, 
upon  the  credit  of  the  goods,  without  any  notice  of  the  fraudu* 
lent  manner,  in  which  Jacobs  had  acquired  possession  of  the 
property,  and  without  notice  or  knowledge  of  any  facts  or  cir- 
cumstances which  ought  to  have  put  him  on  his  guard,  as  a  man 
of  ordinary  prudence,  then  his  title  thereto  is  established,  and 
the  loss  must  fall  upon  the  plaintiff. 

The  counsel  for  the  defendant,  Phillips,  thereupon  excepted 
to  the  said  charge,  and  to  so  much  of  said  charge  as  instructed 
the  jury  that  before  they  could  consider  Phillips'  title  to  the 
goods  established,  they  must  find  that  he  did  accept  the  drafts 
in  good  faith,  upon  the  credit  of  the  goods,  without  any  notice 
of  the  fraudulent  manner,  in  which  Jacobs  had  acquired  posses- 
sion of  the  property  ;  and  also,  to  so  much  of  said  charge  as 
instructed  the  jury  that  before  they  could  consider  Phillips'  title 
to  the  goods  established,  they  must  find  that  ho  did  accept  thi» 
goods,  without  notice  or  knowledge  of  any  facts  or  circumstances 
which  ought  to  have  put  him  on  his  guard,  as  a  man  of  ordinary 
prudence  ;  and  his  exceptions  were  duly  noted. 

The  jury  acquitted  the  defendant  Nesi,  but  found  a  verdict 
for  the  plaintiff  against  the  defendant  Phillips,  for  six  cents 
damages  and  six  cents  costs,  and  they  assessed  the  value  of  the 
goods  replevied  at  $2,382. 

Leave  was  given  to  the  defendant  to  make  a  case,  with  liberty 
,to  turn  the  same  into  a  bill  of  exceptions. 

Upon  the  case  so  made,  a  new  trial  was  now  moved  for,  on 
behalf  of  the  defendant  Phillips. 

J.  ^nthon,  iot  the  defendant,  said  that  there  was  no  doubt 
that  the  goods,  in  question  had  been  obtained  from  the  plaintiff 
Pringle,  by  Jacobs^  widi  a  preconceived,  intention  not  to  pa^ 
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for  them,  and  that  consequently,  as  between  Pringle  amd  Jacobs, 
the  sale  was  fraudulent  and  void,  and  passed  no  title,  so  that  as 
against  Jacobs,  the  plaintiff,  it  could  not  be  denied,  might  havo 
maintained  this  action,  without  a  previous  demand  of  adeli^f*»7 
of  the  goods  ;  but  he  insisted  that  as  Phillips  gave  a  valuable 
consideration  for  the  goods  in  the  advance  he  made,  and  therefore 
came  to  the  possession  bondjlde,  ihe  action  of  replevin  in  the  dcti- 
net  to  try  the  absolute  title,  could  never  be  maintained  against 
him  without  evidence  of  a  prior  demand,'  and  upon  offar  to  pay 
all  his  just  charges  ;  and  that,  as  it  appeared  from  the  case  that 
this  objection  had  been  distinctly  and  repeatedly  taken  upon 
the  trial,  it  ought  now  to  be  allowed  by  ordering  a  judgment  of 
non-suit.  He  cited  Cary  v.  HouffUidmg  (1  Hill  321),  B€urret 
V.  Warren  (3  Hill  348). 

The  learned  counsel  thep  made  and  fully  argued  the  following 
points. 

L  T*hat  the  defendant  being  a  bond  fide  purchaser,  in  the  law, 
from  arendee,  whose  possession  was  aeqaired  by  actual  delivery 
from  the  true  owner,  and  which  was  therefore  not  felonious,  is 
entitled  to  hold  the  same  agaiinst  the  true  owner.  {Parker  v. 
Patrick,  5  D.  and  E.  17&;  Mowry  v.  Walsh,  8  Cow.  238  ;  Salius 
V.  Everett,  20  Wend.  275  ^  LLoyd  v-  Brewster,  4  Paige  640 ; 
Andrew  v.  Dietrich,  14  Wend.  31 ;  GarewY,  Haffman,  22  Wend. 
286.) 

II.  The  judge  ought  therefore  to  have  so  charged  on  this 
point,  and  a  verdict  would  necessarily  have  been  rendered  for 
defendant,  the  bona  fides  of  his  purchase  being  unquestioned. 

III.  The  judge's  charge  was  therefore  errcmeous,  when, 
instead  of  so  charging  simply  and  plainly,  he  directed  the  jury 
that  it  was  not  enough  that  defendant  had  accepted  the 
draft  (and  subsequently  paid  it)  in  good  faith,  but  that  he  was 
bound  to  show  that  he  had  acquired  possession  of  the  goods, 
without  knowledge  of  any  facts  or  circumstances  which  ought 
to  have  put  him  on  his  guard,  as  a  man  of  ordinary  prudence. 
{Miller  v.  Race,  1  Smith's  Leading  Gases,  260,  and  tlie  note.) 

IV.  This  qualification  has  never  been  extended  beyond  the 
case  of  title  acquired  to  bills  of  exchange  imd  promissory 
notes,  lost  or  stolen,  and  has,  of  late  years,  with.refarenoe  even 
to  such  property,  been  rq>udiatod. 
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In  support  of  this  last  position  the  counsel  referred  to  Cook 
▼.  Jacks,  5  B.  and  Aid.  909,  and  other  cases,  and  also  to  Story 
on  Bills,  Ac. 

The  counsel  then  proceeded  to  argue,  that  even  upon  the  sup- 
position that  the  case  had  been  properly  submitted  to  the  jury, 
their  verdict  as  against  Phillips  could  not  be  justified,  and 
ought  to  be  set  aside  as  against  both  law  and  evidence. 

F.  B,  Cutting,  for  the  plaintiff,  denied  that  the  recent  cases 
in  England,  upon  which  the  counsel  for  the  defendant  evidently 
placed  his  chief  reliance,  ought  to  be  followed,  and  he 
insisted  that  the  ruling  of  the  chief  justice  was  in  all  respects 
in  conformity  to  law,  and  the  verdict  of  the  jury  amply  justi- 
fied by  the  evidence.  He  also  contended,  that  as  the  jury  had 
found  that  Phillips  was  not  a  bondfde  holder,  a  demand  of  the 
goods  prior  to  the  commencement  of  the  suit  was  unnecessary. 

By  the  Court.  Dueb,  J. — The  motion  for  a  new  trial  must 
be  granted,  if  either  of  the  exceptions  to  the  xuUng  of  the  chief 
justice  was  well  taken,  or  we  shall  be  of  opinion  that  the  verdict 
of  the  jury,  upon  the  question  submitted  to  them,  was  against 
evidence. 

The  first  exception  was  to  the  refusal  of  the  judge  to  non- 
suit the  plaintiff.  The  ground  of  this  exception  is,  that  there 
was  no  evidence  that  a  delivery  of  the  goods  in  controversy 
was  demanded  by  the  plaintiff,  and  refused  by  the  defendants 
before  the  issuing  of  the  writ  of  replevin,  and  we  were  referred 
to  several  cases,  as  showing,  that  such  a  demand  and  refusal  were 
necessary  to  be  proved,  to  entitle  the  plaintiff  to  maintain  his 
suit.  The  cases  referred. to  undoubtedly  prove  that  where  the 
goods  replevied  were  in  the  possession  of  an  innocent  bailee, 
who  neither  knew,  nor  had  any  reason  to  believe,  that  they  had 
been  wrongfully,  or  fraudulently  obtained,  by  the  person  from 
whom  he  received  them,  a  demand,  before  the  commencement  of 
the  suit,  is  indispensable  ;  but  we  cannot  apply  this  rule  to  the 
present  case  without  assuming  in  favor  of  the  defendants  the 
principal  question  in  dispute,  namely,  that  they  were  holders 
for  value,  and  without  notice.  If  Ihey  were,  not  only  the  refusal 
of  the  judge  to  nonsuit  the  plaintiff,  but  his  charge  to  the  jury, 
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and  their  yerdict,  were  certainly  erroneous,  and  it  will  be  our 
duty  to  order  a  judgment  of  nonsuit,  or  grant  a  new  trial ;  but, 
on  the  other  hand,  if  the  defendants  had  not  acquired  a  title  as 
against  the  plaintiff,  which  they  certainly  had  not,  if  they  are 
chargeable  with  notice  of  the  fraud  by  which  the  goods  had 
been  obtained,  a  demand,  before  the  commencement  of  the  suit, 
was  no  more  requisite  to  be  proved  than  had  the  action  been 
brought  against  Jacobs  himself,  the  perpetrator  of  the  fraud. 
As  this  exception,  therefore,  presents  exactly  the  same  question 
as  that  to  the  charge  of  the  judge,  its  separate  consideration  is 
wholly  needless.  There  is  no  force  in  the  objection  that  the 
replevin  is  in  the  detinet  only.  It  is  well  settled,  that  this  form 
of  the  action  is  not  an  admission  that  the  possession  was  law- 
fully acquired  by  the  defendant,  but  that  the  issue  may  be 
maintained  by  showing  his  wrongful  taking  ;  and  that  this  evi- 
dence, when  given,  renders  proof  of  a  demand  unnecessary.  If 
the  defendants  are  chargeable  with  notice  of  the  fraud,  their 
reception  of  the  goodls  was  a  wrongful  taking,  in  the  same  sense 
as  the  purchase  by  Jacobs.  {Cummings  v.  Pricey  3  Hill  282  ; 
Price  V.  Van  Dyke,  6  Hill  614  ;  StiUman  v.  Squire,  1  Denio  327  ; 
Zachrisson  v.  Ahmcm,  2  Sand.  S.  G.  B.  68.) 

We  proceed  then  to  consider  whether  the  cause  was  properly 
submitted  to  the  jury,  and  if  so,  whether  their  verdict  is  sus- 
tained by  the  evidence. 

It  is  not  denied  that  the  purchase  of  the  goods  by  Jacobs  was 
a  deliberate  fraud,  and  that  as  against  him  the  plaintiff  had  a 
perfect  right  to  rescind  the  contract,  and  reclaim  the  property  : 
but  as  the  defendants  made  a  large  advance  upon  the  delivery 
of  the  goods,  as  their  security,  it  has  been  contended,  that  the 
only  question  that  could  properly  be  submitted  to  the  jury,  was, 
whether  in  their  dealings  with  Jacobs  they  had  acted  with  good 
faith,  or  were  themselves  parties,  or  privy  to  the  original  fraud. 
The  more  recent  decisions  in  England,  it  is  said,  have  established 
tiie  law,  that  the  title  of  a  holder  for  value,  can  only  be  im- 
peached, by  showing,  that  he  was  either  a  party  to  the  wrongful 
act  by  which  the  property  was  obtained,  or  must  have  known 
of  its  existence;  and  that  whatever  suspicions,  in  the  exercise 
of  ordinary  prudence,  be  ought  to  have  entertained,  and  how- 
ever gicoss  bis  negligence,  in  not  inquiring  into  the  fieu^ta,  yet. 
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unless  the  jury  are  satisfied  of  his  actual  knowledge,  or  belief^ 
he  is  entitled  to  their  yerdict.  The  cases  upon  which  the 
learned  counsel  for  the  defendants  relied,  are  Croak  v.  Jctcks, 
(5  B.  &  Aid.  909,)  Backhouse  \.  Harrison,  (5  B.  &  Aid.  1098,> 
and  Goo»iman  v.  Harvey,  (4  Adol.  &  Ellis,  870,)  and  it  must  be 
admitted  that  they  go  to  the  whole  extent  of  the  positions  which 
he  advanced.  In  the  last  of  these  cases,  Goodman  v.  Harvey,  it 
was  held  by  the  court  of  king's  bench,  that  actual  mala  fides 
was*  necessary  to  be  proved,  and  found  by  the  jury,  and  that 
except  as  bearing  upon  this  question,  proof,  even  of  gross  negli- 
gence, was  immaterial — ^and  by  this  decision  Lord  Denman 
said,  . "  that  the  last  remnant  of  the  contrary  doctrine  was 
swept  away."  If  these  cases,  therefore,  must  be  regarded  by 
us,  as  a  just  exposition  of  the  law,  and  are  applicable  to  the 
transfer  of  merchandise,  as  well  as  of  bank  bills,  or  negotiable 
paper,  the  charge  of  the  chief  justice  was  certainly  erronjeous, 
and  the  demand  of  a  new  trial  is  not  be  resisted. 

But  with  all  possible  respect  for  the  learned  tribunal  by  which 
these  cases  were  decided,  we  cannot  regard  them,  as  evidence  of 
the  law,  that  we  are  bound  to  follow.  The  "  contrary  doctrine" 
was,  in  our  judgmen^  too  long,  and  too  firmly  established,  by  a 
series  ftf  decisions,  and  has  too  solid  a  foundation  in  principle, 
to  be  now  overturned  or  shaken.  As  we  cannot  think,  that  th& 
law,  whether  enacted  by  the  legislature,  or  made  known  and 
established  by  prior  decisions,  may  be  altered  at  the  pleasure  of 
judges,  we  must  adhere  to  the  doctrine  which  the  court  of 
king's  bench  has  rejected ;  and  with  this  doctrine,  the  charge 
of  the  chief  justice,  we  shall  proceed  to  show,  entirely  corres- 
ponds. 

He  told  the  jury,  that,  "  as  it  was  admitted  that  Jacobs  had  ' 
obtained  possession  of  the  goods  by  fraud,  and  that  the  sale,  as* 
between  him  and  the  plaintiff,  was  void,  the  defendant  Phillips, 
into  whose  possession  the  property  was  traced,  was  bound  to 
show  his  title,  which  it  was  insisted  he  had  done  by  his  accep- 
tance and  payment  of  the  two  drafts  that  had  been  given  in 
evidence ;  that,  if  the  jury  should  find  that  Phillips  accepted 
the  draft,  in  good  faith,  upon  the  credit  of  the  goods,  without 
any  notice  of  the  fraudulent  manner  in  which  Jacobs  had 
acquired  the  possession,  and  without  notice  or  knowledge  of  any 
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facts  or  circumstances  which  ought  to  have  put  him  upon  his 
guard,  as  a  man  of  ordinary  prudence,  then  his  title  was  esta- 
blished, and  the  loss  must  fall  upon  the  plaintiff.''    We  do  not 
understand  these  directions  to  the  jury,  as  casting  the  whole 
burden  of  proof  upon  the  defendant,  Phillips.    As  the  fraud  of 
Jacobs  was  admitted,  Phillips  was  doubtless  bound  to  show, 
afiSrniatively,  that  the  goods  had  been  transferred  to  him  for 
value,  but  he  was  not  bound  to  show,  negatively,  that  no  facts  or 
circumstances  were  known  to  him,  that  ought  to  have  put  him 
upon  his  guard,  as  a  man  of  ordinary  prudence ;  nor  could  the 
chief  justice  have  meant  to  instruct  the  jury,  that  they  had  a 
right  to  found  their  verdict  upon  the  mere  absence,  or  insuffi- 
ciency of  such  negative  proof.    The  fair  and  reasonable  inter- 
pretation of  the  charge,  and  the  meaning  in  which,  we  doubt  not, 
that  it  was  understood  by  the  jury,  is,  that  in  order  to  warrant 
them,  in  Sliding  a  verdict  for  the  plaintiff,  they  must  be  satisfied 
from  the  evidence  that  had  been  given,  that  the  defendant, 
Phillips,  had  actual  knowledge  of  the  fraud  of  Jacobs,  or  of 
facts  and  circumstances  that,  in  the  exercise  of  common  prudence, 
ought  to  have  awakened  his  suspicions,  and  led  him  to  inquire ; 
assuming  as  a  principle  of  law,  that,  upon  tfie  latter  supposition, 
the  neglect  to  inquire  was  equivalent  to  positive  notice.'  And, 
until  the   recent  decisions   in  the  king's  bench,  such,  it  will 
appear,  had  been  the  uniform  language  of  all  the  courts,  and  all 
the  judges  in  England  and  the  United  States,  with  the  single 
exception  of  a  nisi  prius  decision  of  Lord  Kenyon,  {Lawson  v. 
Weston,  4  Esp.  4)  which  has  been  since  expressly,  and  in  terms 
overruled. 

The  oldest  case  in  the  English  br)oks  is  MiUer  v.  Race  (1 
Burr.  452),  in  which  it  was  determined  for  the  first  time,  that 
TiOgotiable  instruments  are  an  exception  from  the  general  rule, 
that  a  person,  who  has  himself  no  title  to  a  personal  chattel, 
can  pass  no  title  to  another.  The  dispute  related  to  a  Bank  of 
England  note  for  X21,  which  had  been  stolen  from  the  mail ; 
and  the  court  held  that  the  plaintiff,  to  whom  the  note,  after  it 
had  been  stolen,  had  been  passed,  for  a  full  and  valuable  con- 
sideration, in  the  usual  course  of  business,  was  entitled  to 
recover  against  a  clerk  in  the  bank,  who  had  detained  the  note 
when  presented  for  payment.    But,  Lord  Mansfield,  in  deliver- 
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ing  its  judgment,  laid  stress  upon  the  fact  that  there  was  no 
evidence  of  collusion,  or  of  any  unfair  dealinj^,  and  remarked 
that,  had  the  note  been  for  JS1,000  the  case  would  have  been 
suspicious,  meaning,  we  apprehend,  that  the  magnitude  of  the 
note  would  then,  by  justifying  suspicion  as  to  the  title  of  the 
holder,  have  rendered  inquiry  necessary.  So  in  the  next  case, 
in  the  order  of  time,  Grant  v.  Vaughan  (3  Burr.  1516),  in  which 
a  similar  decision  was  made,  in  relation  to  a  draft  upon  a  banker, 
which  had  been  lost  by  the  owner,  Mr.  Justice  Wilmot,  to 
guard  against  any  mistake  as  to  the  grounds  of  the  decision, 
was  careful  to  remark,  that  the  plaintiff,  who  had  cashed  the 
draft,  "  had  acted  with  the  greatest  caution,  and  that  there  was 
no  imputation  or  pretence  of  suspicion  that  he  had  any  notice 
of  its  being  lost."  It  seems  to  us  evident,  that  the  term 
''  notice "  is  here  used  by  the  learned  judge  in  its  full  legal 
sense,  that  is,  as  embracing  a  knowledge  of  circumstances  thot 
ought  to  induce  suspicion  or  belief,  as  well  as  direct  information 
of  the  fact ;  and  it  was  plainly  needless  to  advert  to  the  caution 
with  which  the  plaintiff  had  acted,  if,  however  suspicious  may  be 
the  circumstances,  no  degree  or  measure  of  caution  is  required. 

Passing  over  the  intermediate  eases  of  Peacock  v.  RhodLs 
(Douglas  611),  and  Solomons  v.  Bank  of  England  (13  East,  135), 
we  reach  the  important  and  leading  case  of  GiUy.  Cubitt  (3  B.  & 
Cress.  466),  in  which  the  general  question,  as  to  the  proper 
direction  to  be  given  to  the  jury,  in  all  cases,  in  which  a  pur- 
chase without  notice  is  relied  on,  as  a  valid  title,  was  elabo- 
rately argued  and  was  determined  by  the  king's  bench,  upon 
full  deliberation.  The  action  was  brought  by  the  plaintiff, 
claiming  as  the  endorsee  of  a  bill  of  exchange  for  <£500,  against 
the  defendant,  as  acceptor.  It  appeared,  in  evidence,  that  the 
bill  had  been  stolen,  and  had  been  discounted  by  a  clerk  of  the 
plaintiff,  who  was  a  bill  broker,  for  a  stranger,  without  inquiry. 
Upon  the  trial  the  Chief  Justice  Abbott  submitted  two  ques- 
tions to  the  jury  :  First,  whether  the  plaintiff  h^d  given  value 
for  the  bill ;  and,  secondly,  whether  he  had  taken  it  under  cir- 
cumstances that  ought  to  have  excited  the  suspicion  of  a  pru^ 
dent  and  careful  man  ;  telling  them,  that  if  they  should  be  of 
opinion  that  the  plaintiff  had  done  so,  notwithstanding  that  he 
had  paid  full  value  for  the  bill,  the  defendant  would  be  entitled 
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to  their  verdict.  The  jury,  under  this  charge  (which  is  sub- 
stantially the  same  as  that  of  our  chief  justice,  in  the  present 
case),  found  a  verdict  for  the  defendant,  which  the  plaintiff, 
upon  the  ground  of  the  misdirection  of  the  judge,  moved  to 
set  aside.  Upon  the  argument  of  this  motion,  the  plaintiff's 
couDsel  relied  chiefly  upon  the  decision  of  Lord  Kenyon,  in 
ijowson  V.  WestoTiy  that  it  is  sufficient  for  a  person  who  has  dis- 
counted a  bill,  to  show  that  he  paid  value  for  it,  and  that,  if 
satisfied  with  the  names  of  the  parties,  he  is  not  bound  to 
inquire  into  the  title  of  the  person  from  whom  he  receives  it. 
But  all  the  judges  were  of  opinion,  that  this  decision  was  incor- 
rect, and  that  the  direction,  which  the  chief  justice  had  given 
to  the  jury,  was  entirely  proper,  and  therefore  concurred  in 
denying  the  application  for  a  new  trial.  The  chief  justice 
admitted  that  the  case  was  not  distinguishable  from  Lawson  v. 
Weston,  but  expressed  his  regret  that  a  decision,  tending  so 
manifestly  to  encourage  speculation  and  fraud,  bad  ever  been 
made,  and  Bayley  and  Holroyd,  Justices,  (two  of  the  ablest 
judges  that,  during  the  last  century,  have  adorned  the  bench,) 
concurred  in  saying,  that  although  the  question  of  good  faith  is 
that  which  is  commonly  submitted  to  the  jury,  yet  this  question 
involves  that  of  due  caution,  and  he  who  discounts  a  bill,  m*  ^•- 
out  using  due  means  to  ascertain  whether  it  had  been  bonci^iiy 
obtained  by  the  holder,  takes  it  at  his  own  peril.  The  elaborate 
opinion  of  Mr.  Justice  Bayley  contains  a  critical  examination 
of  all  the  former  cases,  for  the  purpose  of  showing  that,  with 
the  exception  of  Laicton  v.  Weston,  they  were  in  perfect  har- 
mony with  the  judgment,  then  to  be  rendered.  In  Doan  v. 
WeUing,  (4  B.  k  Cress.  330,)  which  was  an  action  for  the 
recovery  of  a  lost  check,  the  question,  whether  the  defendant 
had  received  it,  under  circumstances  that  entitled  him  to  its 
avails,  was  submitted  to  the  ji^ry,  exactly  in  the  same  terms, 
as  in  Gill  v.  Cubitt,  and  the  jury  being  of  opinion  that  the 
defendant  had»not  used  due  caution,  found  a  verdict  for  the 
plaintiff.  Upon  a  motion  for  a  new  trial,  it  was  insisted  by  the 
defendant's  counsel,  that  the  true  question  to  have  been  sub- 
mitted to  the  jury,  was,  not  whether  the  defendants  had  acted 
w'ith  due  caution,  but  whether  they  had  acted,  mold  Jide;  an^ 
while  he  admitted  that  Gill  v.  Cubitt  was  against  him,  he  co» 
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tended  that  it  was  at  variance  with  prior  decisions,  and  there- 
fore ought  not  to  be  followed.  But  the  argument  of  the  counsel 
made  no  impression  on  the  court,  the  chief  justice  declaring 
that  his  brethren,  as  well  as  himself,  were  entirely  satisfied  with 
their  former  decision. 

The  next  case,  and  it  is  a  very  strong  one,  was  in  the  common 
pleas,  Snow  and  others  v.  Peacodc  and  others  (3  Bing.  406).  The 
action  was  trover  for  a  JSSOO  Bank  of  England  note,  of  which 
the -porter  of  the  plaintiffs  had  been  robbed.  The  note  had 
been  taken  in  exchange  for  smaller  notes  of  the  defendants,  who 
were  country  bankers,  by  a  clerk,  from  a  person  of  whom  he 
asked  no  questions,  and  knew  and  learned  nothing,  except  the 
name  which  he  gave.  The  clerk,  however,  who  was  a  witness 
upon  the  trial,  swore  that  he  had  no  suspicion  that  the  note  had 
been  stolen.  One  of  the  questions,  which  the  Chief  Justice 
Best  left  to  the  determination  of  the  jury,  was,  whether  the 
defendants  had  exercised  due  caution,  and  had  observed  the 
usual  course  of  business  in  exchanging  the  note.  The  jury 
found  a  verdict  for  the  plaintiffs,  but  added,  that  not  the 
slightest  suspicion  attached  to  the  motives  of  the  defendants. 
The  chief  justice,  in  delivering  his  opinion,  upon  an  application 
for  a  new  trial,  examined  the  subject  in  all  its  bearings  upon 
principle^  and  upon  the  authorities ;  and  we  think,  it  would  be 
difficult  to  find  in  the  reports  a  more  lucid  and  more  satisfac- 
tory judgment.  A  new  trial,  he  said,  had  been  moved  for,  upon 
the  ground,  that  the  only  question  that  should  have  been  left 
to  the  jury,  was,  whether  the  defendants  had  taken  the  bill,  bond 
^fide,  and  that  want  of  caution  on  their  part  was  only  to  be 
received  as  evidence  of  mala  fides;  and  it  had  been  argued, 
that  to  permit  any  other  question  to  be  raised,  would  introduce 
great  uncertainty;  but  he  was  clearly  of  opinion,  that  there  was 
no  foundation  for  the  argument;  no  uncertainty  could  arise  from 
a  conflict  in  the  decisions,  since,  he  affirmed  and  subsequently 
proved,  that  the  direction  which  he  gave  to  ^the  jury,  '^  was 
supported  by  the  concurrent  authority  of  all  the  decisions  in 
bwk,"  nor  could  uncertainty  arise  from  any  difficulty  in  the 
application  of  the  rule^  that  reasonable  caution  must  be  exer- 
cited,  since  every  man  in  business  is  taught  by  his  own  daily 
experience  what  degree  of  caution  ought  to  be  used,  and  what 
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inquiries  to  be  made.  He  then  proceeded  to  Tindicate,  upon 
the  grounds  both  of  justice  and  policy,  the  direction  that  he 
had  given,  and  to  show,  by  a  careful  analysis  of  the  cases,  its 
entire  harmony  with  all  the  prior  adjudications.  The  views  of 
the  chief  justice  were  sustained  by  all  his  brethren,  in  their 
whole  extent,  and  a  new  trial  was  consequently  denied. 

The  next  case  to  which  we  shall  specially  refer,  Bayries  v. 
Foster  (4  Tyrwhitt  66),  arose  in  the  Court  of  Exchequer,  during 
the  period  when  that  court,  under  Lord  Lyndhurst  as  chief 
baron,  deservedly  attained  its  highest  authority.  The  plaintiff 
had  placed  certain  bills  of  exchange,  in  the  hands  of  bill- 
brokers,  for  the  purpose  of  being  discounted,  and  the  brokers, 
without  his  knowledge  or  authority,  had  deposited  them  with 
the  defendants,  as  a  security  for  large  advances  made  to  them- 
selves. The  question  was,  whether  the  defendants  had  taken 
the  bills  under  circumstances  which  gave  them  a  lien  against  the 
plaintiff,  until  their  advances  were  satisfied.  The  jury,  being 
of  opinion  that  due  caution  bad  not  been  exercised  by  the 
defendants  in  taking  the  bills,  found  a  verdict  for  the  plaintiff, 
which  the  court,  being  of  the  same  opinion  as  the  jury,  refused 
to  set  aside.  In  delivering  the  judgment  of  the  court,  Lord 
Lyndhurst  said,  in  substance,  that  although  a  person  who  ad- 
vances money  on  the  deposit  of  bills  has  by  law  a  lien  on  them 
against  the  owner,  even  when  the  party  making  the  deposit  had 
no  authority  to  pledge  them,  yet  the  rule  is  subject  to  this  con- 
dition, viz.,  that  the  party  with  whom  the  bills  are  pledged  is 
ignorant  of  the  limited  authority  of  the  person  making  the 
pledge,  and  has  no  reason  to  suspect  that  his  authority  is 
restricted.  The  question,  therefore,  was,  whether  the  defend- 
ants knew,  or  had  good  cause  to  suspect,  that  the  brokers  had 
received  the  bills  from  their  customers  merely  for  the  purpose 
of  being  discounted  ?  If  they  knew  the  fact,  they  had  no  right 
to  receive  the  billa  as  a  security  at  all ;  and  if  they  had  cause 
to  suspect  it,  they  had  no  right  to  take  them,  without  previous 
inquiry.  That  the  circumstances  of  the  case  were  such  as  ought 
to  have  excited  the  suspicions  of  the  defendants ;  and  as  they  had 
chosen  to  take  the  bills  without  inquiry,  they  had  taken  them 
at  their  peril,  and  not  having  exercised  due  caution,  must  abide 
by  the  result.    To  the  cases  that  have  been  cited  we  add  the 
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following  : — Beckwith  v.  Carroll^  8  Bing.  444  ;  Sncw  v.  Saddkr, 
8  Bing.  610  ;  Strange  v.  Wigney,  6  Bing.  677  ;  Easly  v.  Croclc- 
ford,  10  Bing.  243  ;  Slater  v.  West,  Dawson  &  Lloyd  15  ;  Fan- 
court  T.  BuU,  1  Bing.  N.  C.  681 — in  all  of  which  the  principle  is 
distinctly  affirmed  or  plainly  implied  that  the  want  of  reasonable 
caution,  on  the  part  of  a  purchaser  or  bailee  for  value,  in  omit- 
ting to  inquire,  when  just  grounds  of  suspicion  exist,  deprived 
him  of  the  protection  to  which  he  would  otherwise  be  entitled, 
even  in  cases  where  his  actual  good  faith  is  not  questioned  or 
doubted. 

This  review  of  the  decisions  justifies  us  in  doubting  whether, 
upon  any  question  that  has  been  at  all  a  subject  of  litigation, 
we  should  be  able  to  find  a  more  entire  consent  of  the  authori- 
ties that  we  are  accustomed,  and  in  a  measure,  bound  to  follow  ; 
and  it  may  well  excite  our  surprise  that  the  judges  of  the  king's 
bench  have  felt  themselves  at  liberty  to  repudiate  a  doctrine  to 
which  their  predecessors,  in  all  the  courts,  in  the  fullest  convic- 
tion of  its  justice  and  expediency,  had  so  long  and  so  inflexibly 
adhered.  Either  the  maxim  that  it  is  the  duty  of  judges 
"  stare  decisis,^'  must  be  exploded  as  groundless,  or  cases,  which 
involve  its  flagrant  violation,  must  be  disregarded.  * 

In  the  cases  in  our  own  courts,  which  relate  to  the  transfer  of 
negotiable  instruments,  the  language  of  the  judges,  as  to  the  ne- 
cessity of  caution  on  the  part  of  the  holder,  when  he  had  cause  to 
suspect  the  title  which  he  received,  is  explicit  and  positive.  In  all 
the  cases  the  question  is  stated  as  involving  proper  diligence,  as 
well  as  good  faith.  In  Wiggins  v.  Bush  (12  John.  306, 1815),  the 
action  was  brought  by  the  endorser  of  a  promissory  note  against 
the  defendants,  as  makers,  and  the  court  held  that  the  plaintiffs 
had  such  information  as  ought  to  have  led  to  the  inquiry  as  to 
the  manner  in  which  the  note  had  been  obtained  by  the  payee, 
and  that  their  neglect  to  make  this  inquiry  subjected  them  to 
all  the  consequences  of  the  transaction  between  the  immediate 
parties  ;  and  as  between  the  parties,  the  note  was  fraudulent  and 
void,  it  followed  that  the  plaintiffs  could  not  be  entitled  to 
recover.  The  earliest  case  in  the  United  States,  so  far  as  we 
have  discovered,  is  ^yer  v.  Hutchings,  which  was  decided  in 
1808  by  the  Supreme  Court  of  Massachusetts  (4  Mass.  370). 
It  is  not  necessary  to  state  the  special  circumstances  of  the  case, 
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but  the  rules  which,  as  unquestionable  law,  governed  its  decision, 
were  stated  by  that  eminent  judge,  Chief  Justice  Parsons,  with 
singular  brevity  and  force.  He  said,  that  the  maker  of  a  pro- 
missory note  cannot  give  in  evidence  against  an  innocent  endor- 
see, who  came  honestly  by  the  note,  without  any  reason  to  sus- 
pect that  it  was  not  good,  any  illegality  in  the  consideration,  or 
fraud  in  obtaining  it — ^but  where  the  endorsee  receives  the  note 
under  circumstances  which  might  reasonably  excite  suspicion, 
be  ought,  before  he  takes  it,  to  inquire  into  its  validity,  and  if 
he  does  not,  he  takes  it  subject  to  any^  legal  defence  that  would 
defeat  a  recovery  by  the  payee.  Done  v.  Baldwin  (12  Pick.  546), 
was  also  an  action  by  an  endorsee  against  the  maker  of  a  nego- 
tiable note.  The  court,  upon  the  whole  c^ase,  rendered  judgment 
for  the  plaintiffs,  but  in  delivering  their  opinion,  Wildes,  J., 
admits  the  principle  that  if  the  circumstances  attending  the 
transfer  of  negotiable  paper  are  such,  as  ought  to  put  an  endor- 
see upon  his  guard,  he  is  bound  to  inquire — ^and  if  he  do  not,  he 
purchases  at  his  peril. 

In  Hill  V.  Ha!e  (8  Connec.  836),  the  case  turned  upon  the  ques- 
tion, whether  the  plaintiff,  who  was  an  endorsee  for  value  of  a 
promissory  note,  and  whose  actual  good  faith  was  not  impeached, 
had  exercised  due  caution  in  receiving  the  transfer.  The  jury 
had  found  a  verdict  for  the  defendant,  the  maker  of  the  note, 
which  the  supreme  court  of  Connecticut  set  aside  as  not  justi- 
fied by  the  evidence,  but  in  delivering  its  judgment,  Hosmer, 
Chief  Justice,  stated  that  ^'  the  law  was  well  settled,  that  if  ah 
endorsee  take  a  bill  without  due  caution,  and  under  circum- 
stances which  ought  to  have  excited  the  suspicions  of  a  prudent 
and  careful  man,  the  maker,  acceptor,  or  prior  endorser,  may  be 
let  into  his  defence,"  and  he  referred,  among  other  cases,  to 
Gill  V.  CubUt,  as  sustaining  the  position.  The  verdict  was  set 
aside,  upon  the  ground  that  the  judge,  upon  the  trial,  had  mis- 
led the  jury  by  exacting  from  the  plaintiff  the  utmost  possible 
caution,  instead  of  that  reasonable  caution  which  prudent  men 
usually  exercise.  Vide  also.  Holmes  v.  Sharpas,  5  Binn.  469  ; 
Sandford  v.  J)rorton,  14  Vermont  228  ;  JVicholson  v.  Patton,  13 
Louis.  213. 

There  is  another,  and  a  numerous,  class  of  cases  resting  upon 
the  same  principle,  that  he  who  ought  to  suspect  is  bound  to 
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inquire.  We  refer  to  the  saccessive  decisions,  which  have  settled 
the  rule  that  an  endorsee  for  value  of  a  negotiable  instrument, 
which  when  endorsed  had  passed  its  matarity,  takes  it  subject 
to  any  and  every  defence  that  could  be  successfully  urged  against 
his  immediate  endorser.  This  rule'  is  constantly  applied  with- 
out the  slightest  reference  to  the  actual  good  or  bad  faith  of  the 
endorsee ;  and  we  are  not  aware  that  any  other  reason  for  its 
adoption  has  ever  been  given,  except  that  the  mere  circum- 
stance, that  the  note  or  bill  was  over  due,  ought  to  have  excited 
suspicion  and  prompted  inqniry.  It  is  thus  that  Chief  Justice 
Parsons,  and  Chancellor  Kent,  explain  and  vindicate  the  rule, 
and  we  should  seek  in  vain  for  the  protection  of  higher  author- 
ity.   (4  Mass.  873  ;  8  Kent's  Com.  81.) 

Nor  is  this  all.  It  is  evident  upon  a  slight  consideration, 
that  the  cases  which  we  have  cited,' are  only  a  special  application 
of  the  general  doctrine  of  constructive  notice,  and  unless  they 
arc  to  be  received  as  law,  that  doctrine,  long  established  as  it 
has  been,  and  extensively  as  it  prevails,  ought  to  be  wholly 
abandoned.  It  is  either  unsound  in  principle,  or  is  universal  in 
its  application  ;  and  if  it  is  justly  applied  to  the  transfer  of  real 
estate,  the  exemption  of  personal,  would  be  a  capricious  anomaly. 

The  principle  of  the  doctrine  of  constructive  notice  is,  that' 
when  a  person  is  about  to  perform  an  act  by  which  he  has  rea- 
son to  believe  that  the  rights  of  a  third  party  may  be  affected, 
an  inquiry  into  the  facts  is  a  moral  duty,  and  diligence  an  act 
of  justice.  Hence,  he  proceeds  at  his  peril  when  he  omits  to 
inquire,  and  is  then  chargeable  with  a  knowledge  of  all  the 
facts  that  by  a  proper  inquiry  he  might  have  ascertained.  This 
neglect  is  followed  by  all  the  consequences  of  bad  faith,  and  he 
loses  the  protection  to  which  his  ignorance,  had  it  not  pro- 
ceeded from  neglect,  would  have  entitled  him.  The  cases  are 
innumerable  in  which  this  doctrine  has  been  applied  in  courts 
of  equity  to  purchasers  and  mortgagees  of  real  estate,  and  there 
are  many  in  which  it  has  operated  to  divest  the  title  of  those 
whose  actual  good  faith  was  unsuspected.  The  rule,  that  it  is 
only  purchasers  for  value  and  without  notice,  who,  in  certain 
cases,  may  oppose  their  title  to  that  of  the  true  owner,  we  have 
always  believed  and  must  still  believe,  is  the  same  in  courts  of 
law  as  of  equity,  and  in  both,  we  cannot  doubt  that  the  term 
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notice  must  receive  the  same  interpretation.  It  must  either  be 
limited  to  strict  knowledge,  which  is  derived  from  positive 
information,  or  must  be  extended  to  that  which  the  law  imputes 
to  him,  who,  having  reason  to  believe  or  suspect,  refuses  or 
neglects  to  inquire.  ^ 

Nor  is  constructive  notice  an  arbitrary  doctrine,  or  an  unwise 
attempt  to  enforce  by  law  a  rule  of  morality.  It  is  founded 
upon  a  deep  knowledge  of  human  nature,  and  is  justified  by 
the  soundest  reasons  of  public  policy.  It  will  rarely  happen 
that  a  knowledge  *of  the  fraud,  or  other  fatal  vice,  by  which  the 
title  he  received  was  infected,  can  be  brought  home  to  the  pur- 
chaser by  positive  evidence,  yet  to  release  him  in  all  cases  from 
the  obligation  to  inquire,  is  to  determine  that,  in  all  cases,  such 
evidence  shall  be  given.  On  the  other  hand,  when  it  is  mani- 
fest to  ^the  minds  of  a  jury  that  just  ground  of  suspicion 
existed,  we  may  be  certain  as  a  general  rule,  that  the  suspicion 
was  felt  by  the  purchaser,  and  that  he  chose  not  to  inquire, 
because  he  was  resolved  not  to  know.  Constructive  notice 
may  doubtless  operate  in  some  cases,  to  defeat  the  title  of 
deceived  and  innocent  purchasers,  but  its  general  effect  is  to 
reach  those,  who  meant,  by  their  voluntary  ignorance,  to  cover 
their  fraudulent  intent ;  and  it  is  in  truth  so  essential  to  the 
protection  of  deceived  and  innocent  owners,  that  to  abolish  it, 
would  be  to  encourage,  if  not  by  the  promise,  yet  by  the  certain 
hope  of  impunity,  dishonesty,  collusion,  and  fraud. 

We  are  aware  that  Judge  Story,  in  his  treStises  on  bills  of 
exchange  and  promissory  notes,  has  quoted  the  more  recent 
cases  in  the  king's  bench,  {Backhotise  v.  Harrison,  and  Goodman 
y.  Harvey,  etc.)  with  seeming  approbation,  and  considers  them 
as  having  overruled  the  opposite  doctrine,  which,  he  admits,  had 
long  prevailed  (Story  on  Bills  of  Exch.  194,  Story's  Prom. 
Notes,  177),  and  it  is  because  he  has  done  so,  that  we  have  be- 
stowed more  care  upon  the  examination  of  this  case,  than,  other- 
wise, we  should  have  thought  to  be  necessary.  The  alteration 
of  the  law,  which  the  decisions  in  the  king's  bench,  if  followed, 
would  effect,  is  regarded  by  us,  not  merely  as  an  unwarranted 
stretch  of  judicial  power,  but  as  erroneous  in  principle,  and  dan- 
gerous in  its  consequences ;  and  it  is  the  apparent  sanction  that 
has  been  given  to  it  by  Judge  Story,  and  our  just  fear  of  the 
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influence  of  his  name,  that  have  induced  us  to  explain,  so  fully, 
the  grounds  of  our  decision. 

In  closing  this  discussion,  we  deem  it  scarcely  necessary  to 
notice  the  objection,  that  the  decisions  on  which  we  rely,  relate 
exclusively  to  the  transfer  of  negotiable  instruments,  and  that 
it  is  to  such  cases  that  the  application  of  the  principle  which 
they  establish,  should  be  confined,  since  we  cannot  doubt  that 
this  principle,  the  necessity  of  reasonable  caution,  applies  to  the 
disposition  of  other  personal  chattels,  not  only  with  equal  pro- 
priety, but,  if  there  is  any  distinction,  with  an  increased  force. 
From  an  enlightened  regard  to  the  interests  of  commerce,  the 
transfer  of  negotiable  paper  is  regarded  by  the  law  with  pecu* 
liar  favor  ;  and,  from  the  time  of  Lord  Mansfield,  judges  have 
displayed  a  marked  anxiety,  that  no  restraint,  not  plainly  neces- 
sary, should  be  imposed  upon  its  free  circulation.  And,  hence 
it  is,  that  the  innocent  purchaser,  who  has  exercised  due  caution, 
may  derive  a  valid  title,  even  from  a  robber.  No  title,  how- 
ever, as  against  the  true  owner,  can  be  given  to  goods  that  have 
been  stolen  or  lost,  yet,  where  the  possession  has  been  acquired 
from  the  owner  by  fraud,  a  subsequent  disposition  is  not  neces- 
sarily void.  The  transfer  in  such  cases,  is  an  exception  from  the 
general  rule,  '^  that  no  person  can  give  to  another  a  better  title 
than  his  own,"  in  the  same  sense,  although  by  no  means  to  the 
same  extent,  as'in  the  transfer  of  bank  bills,  and  other  negotia- 
ble instruments.  But,  although  a  fraudulent  vendee  may  pass  a 
valid  title,  it  would  be  unreasonable  to  suppose  that  the  condi- 
tions, on  the  part  of  the  purchaser,  of  a  valuable  considoration, 
of  good  faith,  and  of  reasonable  caution,  are  not,  at  least,  as 
indiBpensable  in  the  one  case,  as  in  the  other  ;  nor  have  any 
arguments  been  offered,  nor  authorities  cited,  to  show  that  such 
a  distinction  exists.  For  a  very  clear,  though  condensed  state- 
ment of  the  entire  law  upon  this  subject,  we  shall  content  our- 
selves with  referring  to  the  able  opinion  of  a  distinguished 
senator,  in  the  case  of  SaUers  v.  Everett  (20  Wend.  274,  286). 
He  observed,  that  where  the  possession  and  the  apparent  right 
of  property  in  goods,  has  been  obtained  by  fraud,  and  they  are 
subsequently  sold,  it  is  only  the  honest  purchaser  who  buys  for 
a  valuable  consideration,  in  the  course  of  trade,  without  notice 
of  any  adverse  claim,  or  of  any  circumstances  which  might  kad 
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a  prudent  man  to  suspect  such  adverse  claims  who  will  be  protected 
in  his  title  against  the  original  owner."  (Senator  Yerplanck's 
opinion,  ut  sup,  p.  277.)  Whether  the  defendant  Phillips  was  a 
purchaser  entitled  to  protection  under  this  definition,  is  the 
question  that,  in  our  judgment,  was  distinctly  submitted  to  the 
jury. 

As  the  exceptions  to  the  charge  of  the  judge,  and  to  his  refu- 
sal to  non-suit  the  plaintiff,,  must  be  overruled,  the  only  ques- 
tion that  remains,  is,  whether  the  verdict  of  the  jury  is  sus- 
tained by  the  evidence,  and  this  we  shall  answer  in  few  words. 

Two  of  the  judges  are  of  opinion  that  no  other  verdict  than 

that  which  was  given,  could  properly  have  been  rendered,  and, 

although  some  doubts  are  felt  by  their  associate,  he  is  very  far 

from  thinking  that  the  verdict  is  so  plainly  unsupported  by 

proof,  that  the  discretion  of  the  court  would  be  fitly  exercised 

by  setting  it  aside.    The  question  was  exactly  one  of  those 

which  jurors,  generally  speaking,  are  far  more  competent  to 

decide,  than  judges,  and,  in  such  cases,  it  is  only  a  verdict,  which 

was  the  manifest  result  of  haste  -or  prejudice,  that  ought  to  be 

disturbed. 

The  motion  for  a  new  trial  is  denied. 


Ann  Jennings  v.  Mart  Ann  Jennings. 

A  trntt  created  by  a  will,  which  may  have  the  effect  of  enspending  the  power  of 
alienation,  during  more  than  two  niinoritiee,  is  illegal  and  Toid,  proyided  mora 
than  two  of  the  minors  are  living  at  the  death  of  the  tettator. 
Held,  that  such  was  the  effect  of  the  limitation  in  a  will,  which  in  this  CMe  waa 

set  up  by  the  defendant,  as  a  bar  to  the  plaintiff's  recovery. 
Upon  this  ground,  the  judgment  at  special  term,  in  favor  of  plaintifl^  affirmed. 
(Before  Sandpoed,  Mason,  and  Campbell,  J.J.) 
(May  20;  21;  June  21,  1851.)    (a.) 

This  was  an  action  to  recover  the  possession  of  one-sixth  of 
certain  lots  of  ground,  in  the  city  of  New  York.    The  plaintiff 


(a.)  Affirmed  in  the  Court  of  Appeals^  December,  186U 
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claimed  title,  as  one  of  the  children  and  heirs  at  law  of  Joseph 
Jennings,  deceased,  who  died  seized  in  fee  of  the  premises  in 
question. 

The  defendant,  the  widow  of  Joseph  Jennings^  claimed  title 
as  devisee,  under  his  last  will  and  testament,  which  she  set 
forth  in  her  answer,  and  averred,  to  have  been  duly  executed 
and  attested  to  pass  real  estate. 

The  provisions  in  the  will,  upon  the  construction  of  which 
the  case  wholly  turned,  are  the  following  : 

"  I  do  hereby  give  and  bequeath  unto  my  beloved  wife,  Mary 
Ann  Jennings,  all  my  real  and  personal  estates,  whatever  and 
wheresoever,  in  trust  for  the  several  uses  and  purposes  hereinafter 
expressed,  whom  I  hereby  constitute  and  appoint  my  sole  exe- 
cutrix (during  her  widowhood  only),  to  this  my  last  will." 

"  I  give  and  bequeath  unto  my  daughters  Elizabeth  Linard  and 
Ann  Jennings,  my  children  by  a  former  wife,  to  each,  one 
dollar  (only).  I  will,  that  all  the  income  of  my  estates^  real  and 
personal,  be  applied,  after  the  payment  of  my  just  debts,  to  the 
maintenance  and  clothing  of  my  said  wife,  and  the  maintenance, 
clothing,  and  education  oi  my  children  by  her,  now  bom,  or  such 
as  may  be  born  in  due  time  after  my  decease.  And  the  surplus 
of  such  income  to  be  laid  up  by  her  for  these  my  children  by 
her,  on  interest  invested  in  the  purchase  of  United  States  stook, 
in  her  name,  as  trijistee  to  these  my  children." 

"And  as  soon  as  the  eldest  surviving  child  by  my  present  wife, 
becomes  of  the  age  of  twenty-one  years,  the  whole  of  the  pro- 
perty to  be  fairly  appraised  and  valued,  and  his  or  her  equal 
share  of  the  property  apportioned,  and  if  required,  paid  to  him 
or  her." 

"  And  in  like  manner,  the  same*  cousse  to  be  pursued  in  respect 
to  the  rest  of  my  surviving  children  by  her,  after  the  last  of 
these  my  children,  arriving  at  ihe  age  of  twenty-one  years,  my 
said  wife  has  to  take  the  sole  possession  of  my  premises,  with 
my  furniture  and  live  and  dead  stocks,  on  which  I  reside  at 
Swedesborough,  for  her  own  use  and  benefit  during  her-  natural 
life  and  widowhood,  and  after  her  decease  or  interest  cease,  to 
become  the  joint  pif^perty  of  my  then  surviving  child  or 
children  by  her,  share  and  share  alike." 

The  plaintiff  demurred  to  that  part  of  the  ansvcer,  which 
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set  up  as  a  bar,  the  devise  to  the  defendant,  upon  the  ground, 
that  by  the  laws  of  this  state,  the  devise  was  illegal  and  void, 
and  that  the  defendant  had  acquired,  thereby,  no  title  to  the 
premises  in  question. 

Judgment  upon  this  demurrer,  was  rendered,  at  special  term, 
in  favor  of  the  plaintiff,  and  the  case  was  now  heard  upon  the 
appeal  of  the  defendant  from  this  judgment. 

J,  Cook,  for  defendant.. 

r.  H.  Rodman,  for  plaintiff. 

By  the  Court.  Sandford,  J. — It  appears  from  the  will, 
that  the  testator,  at  its  date,  owned  buildings  in  this  city,  two 
parcels  of  real  estate  in  New  Jersey,  and  some  personal  pro- 
perty. 

He  gave  all  his  *^  real  and  personal  estates,"  to  his  wife,  (the 
defendant,)  in  trust  for  the  purposes  of.  his  will.  These  were, 
first,  to  apply  all  the  income  of  his  estate,  to  the  maintenance 
and  clothing  of  his  wife,  and  the  maintenance,  clothing,  and 
education  of  his  children,  by  her — thp  surplus,  if  any,  was  to 
be  invested  in  United  States  stock,  for  those  children.  This 
trust  was  to  continue,  subject  to  the  portioning  off,  presently 
mentioned,  until  the  last  of  those  children  should  arrive  at  full 
age — then,  and  not  before,  the  defendant,  if  still  a  widow,  was 
to  take  the  sole  possession  of  his  Swedesborough  premises  in 
New  Jersey,  with  his  "  furniture,  and  live  and  dead  stock,"  for 
her  own  use  during  her  life  and  widowhood,  and  when  her 
interest  ceased,  that  property  was  to  be  divided  between  the 
.survivors  of  those  children. 

The  will  further  provided,  that  whenever  the  eldest  surviving 
child  became  twenty-one,  the  whole  of  the  testator's  property, 
except  the  Swedesborough  premises,  furniture,  and  stock,  should 
be  fairly  appraised  and  valued,  and  such  child's  equal  share, 
apportioned,  and  if  required,  paid  to  him  or  her.  The  same 
course  was  to  be  pursued  in  like  manner,  ''  in  respect  to  the 
rest  of  the  surviving  children"  of  the  testator,  by  the  defen- 
dant. 

The  will  shows,  that  at  its  date,  there  were  four  children  of 
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fluut  dass,  living ;  and  by  the  pleadings,  it  appeal's  titat  Aey  all 
Buryived  tbe  tevtatot.  Tlie  question  involyed,  is  the  Talidity 
of  fte  wiH,  in  f  especrt  (tf  the  testator's  real  estate  in  this  city, 
and  it  is  to  be  determined  according  to  the  law  of  this  state. 

It  is  contended,  on  the  part  of  the  plaintiff,  that  the  ttvAi 
attempted  to  be  created  by  the  will,  if  carried  into  effect,  idlF 
suqpend  the  power  of  alienation  beyond  two  lives,  in  being  af 
the  testator's  deaDi,  and,  at  aaky  rate,  may  thus  suspend  it,  an^ 
that  the  tr»t  ier  therefore  void.  After  matnrely  considering' 
the  subject^  we  are  satisfied  that  this  view  of  the  ^ect  of  the 
win,  is  correct. 

The  life  of  the  widow  may  be  omitted  in  the  arguttent,  im 
the  assumption,  that  as  far  as  her  interest  in  the  income  is  eon* 
eemed,  it  may  be  regarded  as  a  legal  estate,  which  she  could* 
alienate  at  any  time,  and  w&ich  therefore  of  itself  would  not 
prevent  a  complete  alienation  of  the  land  devie^.  Then  hoW 
dees  the  case  stand  ?  The  property  is  to  be  kept  entire,  for  the 
miitiial  and  common  benefit  of  the  four  children,  until  the  Mesl 
turvwing  child  becomes  of  age.  Not  for  the  equal  benedt  of 
eacSi  child,  share  and  share  alike,  but  for  the  support  of  all,  as 
their  varying  ages  and  circumstances  should  require.  The  Cldesf 
might  be  a  young  la;dy,  at  a  boarding  schbol,  requiring  t?ri<^  ej/ 
much  of  the  income  as  tlie  youngest,  a  child  of  five  years  of  age, 
and  much  more  than  one  fourth  of  the  entire  income.  This  &ct, 
as  well  as  the  manner  of  apportioning,  forbids  the  idea  that  the 
estate,  at  the  death  of  Hie  testator, 'was,  by  the  Will,  divided 
into  four  equal  shares,  one  of  which  rested  in  each  of  the  cfail* 
dren«  The  case,  therefore,  does  not  fall  within  the  decision?  in 
the  Glendining  will  ease,  (26  Wend.  21,  and  8  Paige,  *295,)  and- 
JKason  V.  MastnCs  Exedut&rs^  (2  Sand.  Ch.  B.  482,  affirmed  in 
May,  1849,  in  the  court  of  appeals.) 

There  can  be  no  severance,  or  division  of  this  property,  iti 
f»et,  or  in  theory,  until  the'  eldest  surviving  child,  attains  his  or 
her  majority.  It  must  remain  entire  until  that  event,  as  well 
by  the  express  terms  of  the  wHl,  as*  by  the  necessary  effect  of 
the  provision  for  the  maintenance,  clothing,  and  education  of  dlF 
the  four  children,  who  wer«  beneficiaries'  of  the  trtist:  N6w 
suppose  the  two  eldest,  Josephine  and  Prances',  wefre  to  die 
before  they  became  twenty-<me  years  of  age,  the  trust  woidd 
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continue  for  the  benefit  of  the  two  younger  children,  who  would 
thereupon  be  presumptively  entitled  to  the  whole  estate,  on 
their  respectively  becoming  of  age.  But  until  one  of  them 
attained  that  age,  there  could  be  no  severance  or  apportionment 
of  the  property.  Thus  two  lives  would  have  already  elapsed, 
during  which,  the  power  of  alienation  was  suspended,  and  it 
mu3t  remain  suspended,  till  at  least  one  more  life  lapses,  or  the 
existing  minority  of  one  of  the  survivors,  terminates.  So  if  the 
three  eldest  should  die  under  age,  the  trust,  it  would  seem,  must 
still  continue,  during  the  minority  of  the  youngest  child. 

In  our  opinion,  the  case,  for  these  reasons,  falls  directly  within 
the  principle  established  by  Hawley  v.  Jamesj  (16  Wend.  61, 129, 
167,)  and  which  has  been  applied  in  many  subsequent  cases, 
under  various  circumstances.  The  trust  estate  created  by  the 
will,  is  determinable  on  the  ceasing  of  a  succession  of  minori- 
ties. It  is  thus  dependent  upon  lives,  and  as  two  at  least,  of 
those  lives,  may  expire  before  the  trust  can  terminate,  it  contra- 
venes the  provision  of  the  statute  against  perpetuities,  (1  R.  S. 
723,  §  15,)  and  it  is  therefore  void. 

Independent  of  the  effect  attributed  to  the  bequest  of  the 
income  in  keeping  the  estate  entire  and  in  mass,  during 
the  minority  of  the  children,  the  same  consequences  may  be 
deduced  from  the  clause  relative  to  the  apportionment.  When 
the  eldest  survivor  became  of  age,  the  whole  property,  except 
that  at  Swedesborough,  was  to  be  appraised,  and  such  survivor's 
equal  share  apportioned  to  him.  It  would  still  remain  in  the 
trust,  if  she  did  not  require  its  transfer,  but  it  would,  neverthe- 
less, be  alienable.  But  the  residue  must  remain  in  the  trust,  ina- 
lienable, to  provide  for  the  future  apportionments.  Now,  there 
is  this  insuperable  obstacle  to  treating  the  estate  as  divided  into 
equal  fourth  parts  at  the  testator's  death,  or  the  residue  into 
equal  third  parts,  after  the  eldest,  if  she  survived,  had  received 
her  share ;  the  appraisement  was,  in  each  instance,  to  be  made, 
at  the  period,  when  the  respective  children  became  of  age,  and  the 
apportionment  was  to  be  made  upon  the  value  then  ascertained, 
and  not  upon  the  value,  at  the  testator's  death ;  or  in  respect  of 
the  three  youngest,  on  the  value,  when  the  eldest  became  of  age. 

To  illustrate  this,  we  will  suppose  that  the  testator's  personal 
property  consisted  of  four  bonds  and  mortgages,  of  six  thousand 
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dollars  each.  In  that  case,  if  each  child  were  entitled,  at  his 
death,  to  an  equal  fourth,  and  there  were  no  other  clause  in  the 
will  preventing  a  severance  into  equal  shares,  it  would  be  the 
duty  of  the  trustee  at  once  to  set  apart  one  bond  and  mortgage 
to  each,  subject  to  a  contribution  from  each  to  the  support  of 
the  widow.  Then,  suppose  that  the  bond  and  mortgage  allotted 
hj  the  trustee  to  the  eldest  had  turned  out  to  be  worthless.  No 
one  will  pretend  that,  when  she  became  twentj-one,  she  would 
be  compelled  to  receive  the  worthless  security,  as,  and  for,  her 
share  of  the  testator's  estate,  which,  by  the  terms  of  the  willy 
was  to  be  then  finally  appraised  and  valued,  and  "  apportioned '' 
to  her. 

Again,  after  the  eldest  child,  on  becoming  of  age,  shall  have 
received  his  share  on  the  appraisal  then  made,  both  the  real 
estate  and  the  personal  property  may  greatly  depreciate,  and 
when  the  next  child  becomes  twenty-one,  a  new  appraisal  must 
be  made  of  what  is  left,  and  her  third  of  that  residue  may 
not  be  more  than  half  as  much  as  the  eldest  received.  Such 
valuation  is  also  subject  to  the  further  contingency  of  losses  and 
dilapidations  of  the  remaining  estate.  Without  pursuing  these'' 
illustrations,  we  think  enough  has  been  said  to  show  that  this 
estate  cannot  be  deemed  to  have  been  given  in  equal  fourths  to 
the  four  children  at  the  testator's  death,  and  that  there  was  n^ 
gift  of  separate  and  distinct  shares  to  each,  or  diistinct  trusts  in 
respect  of  each  ;  but  that  the  estate  was  to  be  kept  entire  and 
as  a  whole,  in  the  hands  of  the  trustee,  until  the  respective 
periods  arrived,  which  were  designated  for  the  successive  valu- 
ations and  aff^ortionments.  Indeed,  the  will  gives  no  part 
of  the  capital  of  the  estate  to  any  of  the  children,,  except  upon 
such  apportionment ;  and  it  seems  that  neither  of  them  took  & 
vested  interest,  at  the  testator's  death,  cither  absolute  or  de* 
feasible. 

On  both  of  the  grounds  stated,  we  think  the  trust  is  void  and 
the  will  cannot  be  upheld*  The  authorities  applicable  to  this 
case,  be^des  Hawky^  v.  James,  are  Thompson  v.  CarmichaeCs  Ex* 
ecutors,  1  Sand.  Cby.  R.  S87  ;  McSorley  v.  McSorky's  Executors; 
4  ibid.  414  ;  McSarky  t.  Wilson,  4  ibid.  515 :  Field  v.  Field's 
Executors,  4  ibid.  528  ;  Boynton  v.  Hoyt,  1  Denio  58  ;  and  Vail 
T.  Vail,7  Barb.  S.  C.  B.  226.    The  two  former  are  very  sindhr 
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to  tbis  case  in  tbe  terms  and  effect  of  the  devises  in  qneetion, 
and  each  was  dependent  on  four  minorities. 

The  derise  in  trust  being  void,  the  defendant  has  no  legal 
title  to  the  premises  claimed  in  this  suit,  bj  virtue  of  the  will 
of  her  husband.  If  the  gift  of  a  portion  of  the  income  of  his 
estate,  for  her  maintenance,  can  be  supported,  aside  from  the 
trust,  it  would  not  aid  her  in  this  suit,  and  therefore  we  are  not 
called  upon  to  express  anj  opinion  on  that  subject. 

The  judgment  at  the  special  term  must  be  affirmed,  oft  the 
ground  taken  in  the  demurrer  to  the  answer. 


Chables  StODDABD  and  Joseph  S.  Lovebino  t;.  Thb  Lona 

Island  Rail  Road  Go. 

Gommeroial  Uw-  is  not  loeal  or  Mctional,  bat  national  in  its  oharaetar,  audit  is 

dssirable  that  its  nniformit/,  as  such,  should  be  presenrsd. 
Hence,  npon  qaeations  of  this  nature^  a  paramount  authority  onght  to  be  attri- 

bated  to  the  deeisions  of  the  highest  national  tribonaL 
The  owners  of  goodi%  deliTeved  for  tnnspcrtation.  to  the  proprietors  of  an  iiiqiiasi 

and  forwarding  line,  are  boond  by  .any  eontraot  between  sueh  forwardeE%  end 

the  conunon  carrier^  or  other  subordinate  agenti^  whom  they  employ. 
Heniee^  sueh  owners  can  only  maintain  an  action  against  such  earrien^  or  other 

agents^  in  thooe  eases  in  which  the  action  could  ha^e  been  maintained  by  thw 

forwarders 
A  special  agreement  restricting  the  liability  of  oommen  carriecs  is  Talid  in  law. 
Sudli  an  agreement,  howeyer,  although  general  in  its  termi^  is  not  to  be  intaiw 

preted,  as  exempting  the  carriers  from  losses,  resulting  from  fraud  or  negligence. 
It  has  been  an  inrariable  rule  in  this  court  not  to  grant  a  new  trial  upon  an  olje^ 

tion  which  is  raised  for  the  first  tine^  upon  the  argument  of  the  motion. 
An  error  of  law,  in  the  charge  of  a  judge,  is  to  be  disregarded  as  imusterialt 

when  it  appears  that  the   question  of  fact^  upon  which  alona  the  eanso 

depended^  was  properly  submitted  by  him  to  the  jury. 
Henee,  the  Tcrdict  of  the  jury  upon  the  question  sulmiitted  in  this^  as  in  oflvsr 

oasos,  ia  not  to  be  set  aside  unless  piakdy  contrasy  to  the  eiridenea    ^ 
Uoiian  OB  behalf  of  tfM  plaintifb  for  new  trial  denied  with  costs. 
(Before  Don  and'CAimHJ^  XJ.) 
(June  10,  28,  1451.) 

■ 

Tftn  was-  a  motios  on  tiie  part  of  tlie  plamtifib  for  m  new 
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trial  upon  a  case  settled,  with  liberty  to  either  par^  to  tnrm 
the  same  into  a  special  verdict  or  bill  of  exceptions. 

The  action,  which  was  commenced  before  the  code,  was  tres- 
pass upon  the  case  against  the  defendants,  as  owners  of  the 
steamboat  New  Haven,  to  recover  damages  for  the  loss  of  four 
cases  of  silk  goods,  belonging  to  the  plaintiffs ;  which  in  the 
month  of  January,  1846,  were  delivered  on  board  the  New 
llaven  to  be  transported  to  Allyn's  Point,  Norwich,  and  thence 
by  railroad  to  Boston.  It  was  tried  before  Mr.  Justice  Sand- 
ford  and  a  jury,  on  ibe  15th  April,  1849. 

The  following  are  the  material  facts  proved  upon  the  triaL 
The  plaintiffs  are  merchants,  importers  of  French  goods, 
residing  in  Boston,  trading  uuder  the  firm  of  Stoddard  &  Love- 
ring  ;  and  on  the  25th  January,  1846,  the  goods  in  qnestioo, 
consisting  of  four  cases  of  valuable  silks,  were  delivered,  as  their 
property,  at  the  office  of  Adams  A  Co.,  in  New  York,  for  the 
purpose  of  being  transported  by  the  latter  to  Boston  and  there 
delivered  to  the  plaintiff.  Adams  &  Co.,  are  common  carrierar 
very  extensively  engaged  in  the  express  and  forwarding  busi- 
ness. They  receive  goods  for  transportation  from  and  to  the 
principal  cities  of  the  Union,  and  have  an  office  in  each  of  them 
for  that  purpose.  Their  contract  is  with  the  shippers  or  con- 
signees of  the  goods  for  the  whole  route  of  transportation,  and 
it  is  to  them  that  the  shippers  or  consignees  pay  the  entire 
freight.  On  this  occasion  the  goods  in  question  were  taken 
from  the  office  of  Adams  &  Co.,  in  one  of  their  own  wagona^ 
and  placed  on  board  the  New  Haven,  for  the  purpose  of  being 
transported  thence  to  Norwich,  and  thence  by  the  Norwich  and 
Worcester  rail  road  to  Boston.  They  were  not,  however, 
delivered  to  the  captain  or  any  other  officer  of  the  boat,  but  to 
a  special  agent  or  messenger  of  Adams  &  Co.,  whose  duty  it 
was  to  accompany  and  take  charge  of  the  goods,  which  thejr 
undertook  to  convey,  and  to  pack  them  in  crates  provided  for 
such  conveyances.  The  four  cases  of  silks  were  accordingly 
packed  by  him  in  such  a  crate,  and  this  crate,  after  the  arrival 
of  the  boat  at  Allyn's  point,  by  the  gross  negligence  of  the 
hands  of  the  boat,  who  attempted  to  land  it,  fell  overboard.  It 
was,  however,  got  out  from  the  water  and  transported  to  Bosr 
ton ;  but  when  the  cases  were  opened,  the  silks  were  found  to 
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be  wet  and  greatly  damaged.  Thej  were,  therefore,  sold  as 
damaged,  on  account  of  whom  it  might  concern,  at  public  auc- 
tion. The  8um  for  which  they  were  sold,  deducting  charges 
and  commissions,  was  $1257.20  less  than  their  market  Talue, 
if  sound,  and  it  was  this  sum,  with  interest,  that  the  plaintiffs 
claimed  to  recover. 

On  the  part  of  the  defendants,  it  was  admitted  that  they  were 
the  owners  of  the  New  Haven,  which  was  one  of  a  line  of  boats 
belonging  to  them,  employed  in  the  transportation  of  freight 
and  passengers,  from  New  York  and  Norwich ;  and  it  was 
proved  that  they  had  purchased  this,  and  the  other  boats  of  the 
line,  from  the  original  owner,  Cornelius  Vanderbilt — that  be- 
tween Vanderbilt  and  Adams  &  Co.,  there  was  a  special  agree- 
ment, in  writing,  relating  to  the  transportation  of  the  goods 
which  Adams  &  Go.  might  undertake  to  convey  ;  that  when  the 
defendants  became  the  owners  of  the  line,  the  agreement  with 
Vanderbilt  was,  by  mutual  consent,  renewed  and  adopted 
throughout,  as  binding  upon  themselves  and  Adams  &  Co.,  and 
that  it  was  under  this  agreement,  that  the  goods  in  question, 
were  received  on  board  the  New  Haven,  and  transported. 

The  agreement  with  Vanderbilt,  which  was  read,  in  evidence, 
upon  the  trial,  was  in  these  words  : — 

"  Memorandum  of  an  agreement  entered  into  this  —  day  of 
February,  1844,  by  and  between  Cornelius  Vanderbilt,  proprie- 
tor of  the  Norwich  Line  of  Steamboats,  and  Adams  A  Co.,  pro- 
prietors of  a  Package  Express  between  New  York  and  Boston. 

"For,  and  in  consideration  of  the  sum  of  four  thousand 
three  hundred  dollars,  to  be  paid  by  the  said  Adams  k  Co. 
monthly,  the  said  C.  Vanderbilt  agrees  to  transport,  in  his  said 
steamers,  on  each  and  every  passage  between  New  York  and 
Norwich,  or  such  point  in  its  vicinity  at  which  said  steamers 
may  land,  to  the  extent  of  one  conductor  or  messenger,  (with- 
out extra  charge  for  berths  or  meals  while  on  the  passage,)  and 
two  merchandise  crates  measuring,  together,  one  hundred  and 
eighty-four  cubic  feet,  or  their  equivalent. 

"It  is  understood  and  agreed,  that  the  business  of  the  said 
Adams  &  Co.  on  this  route  shall  be  confined  exclusively  to  the 
transportation  of  merchandise  and  express  matter  from  Boston 
through  to  New  York,  and  from  New  York  through  to  Boston  { 
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and  that  they,  the  said  Adams  &  Go.  and. their  agents,  will  not 
in  any  way  interfere  with  its  local  business ;  said  Adams  &  Go. 
further  agree  not  to  transport  nor  assist  in  transporting  U.  S. 
mails  on  this  route. 

"  During  the  continuance  of  this  agreement,  it  is  understood 
and  agreed  that  the  said  Adams  &  Go.  shall  possess  the  exclu- 
sive privilege,  so  far  as  it  is  in  the  power  of  said  G.  Vander- 
bilt,  to  grant  such  rights,  of  prosecuting  the  business,  of  a  pack- 
age express  between  New  York  and  Boston,  over  his,  said  G. 
Yaoderbilt's,  steamboats,  via  Norwich ;  and  further,  said  G. 
Yanderbilt  agrees  to  render  all  reasonable  and  proper  facilities 
in  the  transportation  of  said  express,  as  aforesaid ;  hut  such 
exclusive  privilege  shall  not  be  construed  so  as  to  preclude  the 
proprietors  of  the  line  from  transporting  freight  over  this  route 
in  any  way  they  may  see  fit. 

"  The  said  Adams  &  Go.  agree  to  be  alone  responsible  for  any 
and  all  losses  or  damage  to  goods,  wares,  merchandise,  or  other 
property  transported  for  them  by  the  said  G.  Yanderbilt  under 
this  agreement ;  and  they,  the  said  Adams  &  Go.,  will  advertise 
and  give  proper  notice  accordingly. 

*'  This  agreement  to  take  effect  from  1st  ultimo,  and  continue 
one  year  therefrom,  to  wit — to  the  1st  January,  A.  D.  1846, 
unless  sooner  terminated,  at  the  election  of  said  G.  Yanderbilt, 
in  case  said  Adams  &  Go.  should  fail  to  comply  with  either  of 
the  provisions  of  this  agreement ;  or  in  case  he,  said  Yander. 
bilt,  should  withdraw  his  steamers  from  the  route  ;  and  in  case 
said  G.  Yanderbilt  should  fail  to  perform  either  of  th6  require- 
ments herein  stipulated  to  be  performed  by  him ;  then,  and  in 
that  event,  said  Adams  &  Go.  shall  have  the  power  to  annul  the 
contract  immediately." 

The  principal  question  of  fact  upon  the  trial,  was,  whether 
the  hands  of  the  boat,  by  whose  negligence  the  loss  was  occa- 
sioned, were  acting  of  their  own  accord,  or  under  the  direction 
of  an  officer  of  the  boat,  or  at  the  request,  and  under  the  direc* 
tion  of  Gould,  the  messenger  of  Adams  &  Go.,  in  opposition 
to  the  wishes,  and  even  orders,  of  the  captain.  Upon  this  ques- 
tion there  was  a  direct  conflict  of  testimony,  Gould  swearing 
positively  to  one  state  of  facts,  and  a  mate,  and  others  of  the 
hands,  as  positively,  to  another,  and  directly  opposite. 
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Uppn  the  whiple  cfUBe,  tbe  judge  charged  tjljie  jmy,  ^  follows : — 

If  the  defeadiMits  were  common  carriers  of  the  goods  in 
ftuestion,  tbe^  are  liable  for  the  loss  sustained,  although  it  hap- 
pened on  an  extra  trip ;  and  this  depends  upon  the  question^ 
whether  the  goods  were  in  their  care  or  keeping,  at  the  time  of 
libe  loss.  If  the  plaintiffs  contracted  with  Adams  fc  Co.  as  the 
agents  of,  or  acting  for  the  defendants,  the  jury  will  be  war- 
ranted in  finding  that  the  goods  were  in  the  defendants'  care,  ox 
Jceeping,  and  that  they  were  liable  as  common  carriers. 

It  is  proyed  that  Adams  &  Go.  were  not,  in  fact,  the  defend- 
ants' agpnts ;  but  the  defendants'  liability  is  the  same  aa  if  thejr 
were  agents,  provided  the  defendants  so  acted  towards  the  pub- 
lic with  Adams  Sfi  Co.,  and  their  express  establishment,  as  to 
w^M^ant  persons  delivering  goods  to  AUams  &  Co.,  in  believing 
that  the  latter  were  the  defendants'  agents,  or  were  acting  in 
^e  defendants'  behalf,  in  carrying  on  their  express. 

The  jnry  will  decide  this  point  on  the  testimony  before  them, 
relative  to  the  plaintiffs'  course  of  dealing  with  Adams  A  Co.^ 
and  relative  to  the  nature  and  character  of  their  express  busi- 
ness. There  has  been  no  satisfactory  evidence  given  to  show 
^hat  the  plaintiffs  had  any  knowledge  of  the  use  by  Adams  & 
Co.,  of  the  forms  of  bill-heads  and  receipts  which  have  been  pro* 
duced  on  the  trial,  and  the  jury  will  lay  those  forms  entirely  out 
9f  view.  And  a»  to  the  advertisement  read  in  evidence,  the  testi- 
mony is  very  slight  to  connect  the  plaintiffs  with  any  knowledge 
or  notice  of  the  same ;  and  the  jury  will  regard  it  accordingly. 

Jf  the  plaintiffs  contracted  with  Adams  ^  Co.,  as  the  agents 
of  the  defendants,  or  under  circumstances  which  warranted 
them  in  believing  that  Adams  &  Co.  were  such  agents,  the 
defendants  are  liable,  as  common  carriers,  for  the  injury  to  the 
plaintiffs'  goods. 

On  the  other  hand,  if  the  plaintiffs  contracted  with  Adams  A 
Co.,  as  principals,  the  defendants  are  not  liable  as  common  car- 
riers. In  that  aspect  of  the  case,  Adams  A  Co.  were  the  com- 
mon carriers  in  respect  of  the  plaintiffs,  and  i^ere  liable  as  such 
for  the  loss. 

Independent  of  the  liability  as  carriers,  there  is  another 
ground  upon  which  it  is  claimed  the  defendants  are  respon- 
sible. 
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The  cause  of  the  injury  is  obvious,  and  it  clearly  exhibits  a 
want  of  care  so  great  as  to  constitute  a  wrong,  and  to  render 
liable  tiiose  who  were  guilty  of  the  neglect ;  and  if  this  negli- 
gence was  that  of  the  defendants,  or  of  those  acting  in  their 
employment,  they  are  liable  for  the  injury. 

To  determine  this,  the  jury  will  inquire,  were  the  hands  of 
the  boat,  in  attempting  to  get  the  crate  ashore,  acting  under  the 
orders  and  directions  of  Gould,  the  messenger  of  Adams  A  Go. ; 
or  were  they  acting  of  their  own  accord,  or  in  supposed  accord* 
ance  with  their  ordinary  duty,  to  run  the  crates  ashore,  on  the 
boat  being  made  fast  to  the  wharf? 

If  the  steamboat  hands  were  acting  by  the  direction  of  Gould, 
or  in  aid  of  his  expressed  wish  to  get  out  the  crate,  after  he  was 
notified  by  the  captain's  orders  to  the  contrary,  the  defendants 
are  not  liable  on  this  ground  of  negligence.  If  Gould  assume  1 
to  direct  in  the  matter,  and  the  proper  officer  of  the  boat  was 
not  acting  in  it,  Gould  is  responsible  for  all  the  defects  in  the 
placing  of  the  planks,  and  the  want  of  care  which  resulted  in 
the  loss. 

If,  on  the  other  hand,  the  crew  of  the  steamboat  were  acting 
of  their  own  accord,  without  reference  to  Gould's  wishes,  or 
were  acting  in  the  supposed  discharge  of  their  duty  to  get  out 
the  crates  on  the  arrival  of  the  boat,  the  defendants  are  liable 
for  the  injury  which  occurred.  In  this  view  of  the  case,  the 
orders  of  the  captain  and  first  mate,  not  to  take  out  the  crate, 
do  not  relieve  the  defendants  from  liability. 

If  the  jury  find  the  defendants  liable,  either  as  common  car- 
riers, or  on  the  ground  of  negligence,  they  will  give  their  ver^ 
diet  for  the  amount  of  the  damages  as  proved,  with  interest  from 
the  date  of  the  loss. 

The  plaintiffs  excepted  to  all  that  part  of  the  charge,  which, 
in  any  aspect  of  the  case,  exonerated  the  defendants  from  liar 
bility  as  common  carriers. 

The  jury  found  a  verdict  {or  the  defendants. 

F.  B.  Cutting,  for  the  plaintiffs,  relied  upon  the  following 
points  and  authorities,  which  he  argued  in  extento. 

L  The  defendants  were  common  carriers  of  the  goods  in 
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question,  and,  as  such,  were  responsible  to  the  plaintiffs  for  the 
damage  sustained  by  them  in  this  case.  {Merchants^  Bank  v. 
The  Jf.  J.  Transportation  Co.,  6  Howard's  U.  S.  S.  C.  Rep. 
344  ;  Roberts  v.  Turner,  12  J.  R.  232.) 

II.  The  fact  that  Adams  &  Co.  by  their  contract  with  defend- 
ants agreed  to  assume  all  the  liability  for  losses  or  damage  to 
goods  transported  under  their  contract,  does  not  by  the  settled 
law  of  this  state  alter  the  liability  of  the  defendants  as  common 
carriers.    {GooU  v.  HiU,  2  Hill  623.) 

III.  The  fact  that  Mr.  Gould,  the  messenger  or  agent  of  the 
parties,  was  present  to  look  after  the  property,  does  not  alter 
the  defendants'  liability.    {HoUister  v.  JSTowlan,  19  Wend.  234.) 

IV.  That  part  of  the  judge's  charge,  in  which  he  instructed 
the  jury,  that,  "  If  the  plaintiffs  contracted  for  the  transporta- 
tion of  the  goods  with  Adams  &  Co.  as  the  agents  of,  or  acting 
for  the  defendants,  the  jury  will  be  warranted  in  finding  that 
the  goods  were  in  the  defendants'  care  and  keeping,  and  that 
they  were  thus  liable  as  common  carriers" — is  erroneous,  and 
was  calculated  to  mislead  the  jury,  because  that  question  has 
never  arisen  in  the  case,  nor  has  either  party  ever  contended  or 
suggested,  nor  was  any  evidence  offered  that  Adams  &  Co.  were 
the  agents  of  the  defendants. 

V.  The  whole  tenor  of  the  charge,  as  to  who  was  liable  as 
common  carriers,  was  erroneous,  and  calculated  to  mislead  the 
jury  as  to  the  principles  of  law  applicable  to  the  case.  Instead 
of  charging  that  the  liability  of  the  defendants,  as  common 
carriers,  depended  upon  the  facts  as  to  whether  Adams  &  Co. 
were  the  defendants'  agents,  or  whether  defendants  had  so  acted 
as  to  induce  other  people  to  believe  so,  the  judge  should  have 
charged,  as  matter  of  law,  from  the  facts  proven,  that  Adams  & 
Co.  were  the  plaintiffs'  agents  in  employing  defendants  to  trans- 
port the  goods  in  question  ;  and  that  the  defendants  were  liable 
as  common  carriers  to  the  plaintiffs  in  the  same  manner,  and  to 
the  same  extent,  as  if  the  plaintiffs  had  made  the  contract  with 
the  defendants  in  person.  {Merchants*  Bank  v.  TheJf.  J.  Trans- 
portaium  Co.,  6  Howard's  Sup.  Court  Rep.  344.) 

y  I.  That  part  of  the  charge  is  erroneous,  in  which  the  judge 
instructed  the  jury  that — 

"If  the  steamboat  hands  were  acting  by  the  direction  of 
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Gould,  or  in  aid  of  his  expressed  wish,  to  get  oat  the  crate  after 
he  was  notified  of  the  captain's  orders  to  the  contrary,  the 
defendants  are  not  liable,  on  this  ground,  of  negligence/'  (1.) 
If  the  officers  and  men  who  were  in  charge  of  the  boat  at  the 
time  of  the  accident,  and  who  were  the  agents  or  servants  of 
the  defendants,  instead  of  obeying  the  orders  of  the  captain, 
as  they  shonid  have  done,  violated  such  orders,  and  endeavored 
to  put  the  crate  ashore  at  the  request  or  by  direction  of  Mr. 
Gould,  a  stranger,  that,  of  itself,  was  a  gross  neglect  of  duty, 
and  sufficient  to  make  the  defendants  liable  for  all  the  conse- 
quences. (2.)  If  Mr.  Gould  did  direct  or  request  that  the  crate 
should  be  put  ashore,  and  the  mate  and  hands  of  the  boat,  con- 
trary to  the  orders  of  their  captain,  consented  to  put  it  ashore, 
it  was  then  their  duty  to  put  down  the  proper  planks,  and  to 
use  all  proper  care  in  getting  it  ashore ;  and  the  loss  having 
happened  by  the  want  of  such  care,  the  defendants  are  liable. 

« 

H.  F.  Clarke  for  defendants,  insisted  that, 

I.  The  defendants  were  not  the  common  carriers  of  the  goods 
in  question,  and  never  had  them  in  their  custody  or  control. 
The  plaintiffs  contracted  with  Adams  &  Co..  as  principals,  and 
not  with  the  defendants.  The  action  cannot  therefore  be  main- 
tained against  the  defendants.  'The  remedy  of  the  plaintiffs  is 
against  Adams  &  Co.,  who  were  the  carriers  of  these  goods  for 
the  plaintiffs. 

II.  The  defendants  had  the  power  to  contract  for  exemption 
from  liability  in  respect  of  merchandise  transported  by  Adams 
&  Co.  and. are  by  such  contract  exonerated. 

III.  The  damage  to  the  goods  in  question  having  been  occa- 
sioned by  the  act  of  Gould,  to  whose  custody  they  were 
intrusted  by  Adams  &  Co.,  and  not  by  any  negligence  of  the 
defendants,  the  defendants  are  not  liable  for  such  damage. 

rV.  There  is  no  error  in  the  charge  of  the  judge,  and  the 
motion  for  a  new  trial  should  be  denied  with  costs. 

By  the  Court.  Duer,  J. — All  the  questions  of  law  that 
properly  arise  in  this  case,  were  involved  in  that  of  the  Jlfer- 
chants?  Bank  of  Boston  v.  The  Jfew  Jersey  Steam  Jfavigatvm 
Company,  (6  Howard,  344,)  and  were  then  determined  by  the 
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supreme  court  of  the  United  States.  This  determination, 
including  the  reasons  by  which  it  is  sustained,  commands  our 
entire  assent,  and  had  it  been  oth^wise,  we  should  still  have 
yielded  to  its  authority.  The  decisions  of  our  highest  national 
tribunal,  upon  questions  of  general  commercial  law,  we  cannot 
.  but  think,  ought  to  be  regarded  throughout  the  Union,  afl  au- 
thoritative and  controlling.  Commercial  law  is  not  local  or 
sectional,  but  national  in  its  character,  and  its  uniformity  there- 
fore a  national  concern,  and  it  is  only  by  attributing  a  foror 
mount  authority  to  the  decisions  of  the  highest  court  of  national 
.  jurisdiction,  that  this  desirable  uniformity  can  be  attained  or 
preserved. 

The  contract  in  this  case,  between  Adams  A  Co.  and  Uie 
defendants,  is  substantially  the  same,  and  must  receive  the  same 
interpretation,  as  that  between  Harnden  and  the  New  Jersey 
Steam  Navigation  Company,  in  the  case,  by  which  we  are 
governed,  and  conforming  our  decision  to  that  of  the  supreme 
court  of  the  United  States,  we  must  therefore  hold :  1st  That 
the  liability  of  the  defendants,  as  common  carriers,  was  re- 
stricted by  the  terms  of  the  special  agreement  between  them 
and  Adams  &  Co.,  and  that  this  restl'iction  was  valid  in  law. 

2d.  That  by  the  just  interpretation  of  this  agreement,  the 
defendants  were  not  to  be  exonerated  from  all  losses,  bat 
remained  liable  for  such  as  might  result  from  the  wrongful  acts, 
or  the  want  of  due  care  and  diligence  of  themselves,  or  their 
agents  and  servants  ;  and,  lastly. 

That  the  plaintiffs,  not  having  delivered  their  goods  imme- 
diately to  the  defendants,  but  claiming  through  Adams  &  Co., 
are  bound  by  the  special  agreement,  and  consequently,  are  not 
entitled  to  recover,  unless  this  action  could  have  been  main- 
tained by  Adams  &  Co.,  in  their  own  names. 

These  points  being  decided,  it  is  obvious  that  the  only  ques- 
tion which  remains  in  the  case,  is  the  question  of  fact,  namely, 
whether  the  negligence,  by  which,  it  is  admitted,  that  the  loss 
was  occasioned,  can  be  justly  imputed  to  the  defendants,  and  if 
this  question  was  prop^ly  submitted  to  the  jury,  and  the  ver- 
dict rendered,  is  sustained  by  the  evidenca,  the  motion  for  a  new 
trial,  most  of  necessity  be  denied. 

It  is  therefore  needless  to  consider,  ii  hether  all  the  positions 
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of  law,  that  were  laid  down  by  the  judge  upon  the  trial,  and  to 
which,  exceptions  were  taken,  were  strictly  correct,  since,  if  in 
the  result,  the  proper  question  was  submitted  to  the  jury,  no 
prerioas  mistake  of  the  judge,  could  by  possibility,  have  had 
any  influence  upon  their  verdict.  U  he  arrived  at  the  true 
conclusion,  that  the  plaintiffs  were  entitled  to  recover,  if  the  loss 
was  occasioned  by  the  negligence  of  the  defendants,  and  so 
instructed  the  jury  ;  no  error  in  the  process  of  reasoning,  by 
which  he  reached  that  conclusion,  can  be  material.  And  if  the 
jury  have  acquitted  the  defendants  of  the  negligence  imputed  to 
^em,  and  upon  the  existence  of  which,  their  liability  solely 
depended,  the  verdict,  if  not  against  evidence^  must  be  conclu- 
sive. We  are  not  to  be  understood  as  intimating,  that  there 
was  in  k*uth  any  error  in  the  charge  of  the  learned  judge,  but, 
as  there  was  certainly  none  that  could  have  misled  the  jury 
upon  the  single  question  which  it  was  important  for  them  to 
consider,  we  decline  to  enter  upon  a  useless  discussion.  It  is 
evident  that  upon  the  trial,  the  counsel  of  neither  party  had 
just  views  of  the  law,  as  settled  by  the  decision  of  the  supreme 
court,  in  the  Merchants^  Bank  v.  The  Jfew  Jersey  Steam  J^aviga- 
Hon  Company,  and  hence  the  attention  of  the  judge  was  directed 
to  questions,  in  relation  to  which,  no  expression  of  his  opinion 
was  necessary  to  be  made,  or  ought  to  have  been  required  ;  and 
it  is  equally  clear,  that  neither  party  could  have  been  preju*^ 
diced  by  Ihe  opinion  which  he  did  express.  The  plaintiffs  ex- 
cepted to  all  that  part  of  the  judge's  charge,  *^  which  in  any 
aspect  of  the  case,  exonerated  the  defendants  from  liability,  as 
common  carriers,"  but,  if  the  defendants,  although  common  car- 
Tiers,  were  exonerated  from  the  loss,  that  was  sought  to  be 
recovered  by  force  of  the  special  agreement  between  them  and 
Adams  &  Co. ;  the  error  of  the  judge,  if  such  he  committed,  in 
holding  them  not  to  be  liable  as  common  carriers  at  all,  was 
purely  verbal,  and  wholly  unimportant,  since  it  is  not  pretended 
that  he  exonerated  them  from  any  loss,  for  which,  under  the 
agreement,  they  were  meant  to  be  responsible.  On  the  con-^ 
traiy,  he  distinctly  told  the  jury,  that,  if  the  defendants  had 
been  guilty  of  the  negligence  which  occasioned  the  loss,  (and, 
which  alone  under  the  agreement,  could  render  them  liable,)  the 
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plaintiffs  were  entitled  to  recover.    The  exception  to  the  charge 
is  therefore  overruled,  as  irrelevant. 

The  judge  told  the  jury,  in  substance,  that  if  the  hands  of 
the  boat,  to  whose  neglect,  the  injury  to  the  goods  was  plainly 
owing,  were  acting  under  the  orders  and  direction  of  Gould, 
the  messenger  and  agent  of  Adams  &  Co.,  the  defendants  were 
not  responsible  for  the  loss  ;  but,  that  they  were  responsible,  if 
the  hands  were  acting  of  their  own  accord,  without  reference 
to  the  wishes  of  Gould,  and  in  the  supposed  discharge  of  their 
own  duty.  To  this  mode  of  stating  and  submitting  the  ques- 
tion of  negligence,  no  exceptions  were  taken  upon  the  trial,  and 
it  is,  therefore,  evident  that  the  acts  of  Gould,  the  agent,  were 
then  considered  by  the  plaintiffs'  counsel,  as  well  as  by  the 
court,  as  those  of  his  principals,  Adams  &  Co.  Upon  the 
question  thus  submitted,  it  is  impossible  to  say,  that  the  verdict 
of  the  jury  was  against  the  evidence.  There  was  a  direct  con- 
flict between  the  testimony  of  Gould,  the  agent,  and  that  of  the 
hands  of  the  boat,  and  looking  merely  to  the  number  of  wit- 
nesses, the  weight  of  evidence  was  clearly  in  favor  of  the 
defendants.  We  have  no  right  to  say,  that  the  witnesses  for  the 
defendants  were  unworthy  of  belief.  Of  their  credibility,  the 
jury  were  the  proper  and  sole  judges,  and  a  verdict,  which  it 
is  not  denied,  expressed  their  deliberate  judgment,  cannot  be 
disturbed.  To  set  aside  a  verdict,  when  the  testimony  was  con- 
flicting, and  the  question  doubtful,  would  be,  not  an  exercise  of 
discretion,  but  an  usurpation  of  power.  It  has,  however,  been 
insisted,  that  the  question  of  negligence  was  not  submitted  to 
the  jury  in  the  proper  form,  and  that  for  this  reason,  the  ver- 
dict may  be  justly  disregarded.  The  judg^,  it  is  said,  should 
have  instructed  the  jury  that,  it  was  immaterial,  whether  the 
boatmen  were  acting  under  the  direction  of  Gould,  or  in  the 
supposed  discharge  of  their  own  duty,  since,  upon  either  suppo- 
sition, if  the  loss  was  occasioned  by  their  carelessness,  the' 
defendants  were  responsible  for  its  satisfaction.  The  defend- 
ants were  bound,  it  was  argued,  by  the  contract,  with  Adams  & 
Co.,  not  merely  to  transport  the  goods,  but  to  deliver  them  at 
the  place  of  destination.  The  landing  of  the  goods^  with  due 
care,  was  therefore  an  essential  part  of  the  contract,  from  the 
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obligation  of  which,  Gould  had  no  power  to  discharge  them. 
As  the  agent  of  Adams  &  Co.,  he  was  to  receive  the  goods  upon 
their  delivery,  at  Norwich,  bat  during  the  passage,  he  was  a 
stranger,  having  no  right  to  interfere,  and  consequently,  tht 
servants  of  the  defendants,  in  following  his  directions,  were 
guilty  of  a  breach  of  duty,  for  the  consequences  of  which  the 
defendants  must  be  liable. 

It  is  not  to  be  denied,  that  this  reasoning  is  specious,  but  it  is 
a  conclusive  reply,  that  the  question  which  it  raises,  was  not 
raised  upon  the  trial,  nor  the  alleged  error  in  the  charge  of  the 
judge,  Uien  made  a  ground  of  exception.  In  this  court,  it  has 
been  an  invariable  rule  never  to  grant  a  new  trial  upon  an 
exception  which  is  taken  for  the  first  time  upon  the  argument 
of  the  motion.    {Cook  v.  Hill,  3  Sand.  Sup.  C.  R.,  p.  351.) 

We  are  aware  that  there  are  cases,  in  which  the  supreme 
court  has  granted  a  new  trial,  upon  the  sole  ground,  that  the 
decision  involved  an  error  of  law,  which  had  been  wholly  over- 
looked upon  the  trial,  and  we  are  not  prepared  to  say,  .that 
eases  may  not  arise,  in  which  we  shall  deem  it  expedient  to  fol- 
low a  similar  course  ;  but  we  shall  certainly  not  depart  from  the 
rule  that  we  have  hitherto  followed,  in  any  case,  in  which  the 
objection  that  is  relied  upon,  had  it  been  raised  on  the  trial, 
might,  perhaps,  have  been  removed  by  additional  proof,  which 
the  party  against  whom  the  objection  is  urged^  may  have  been 
prevented  from  offering  by  the  silence  of  his  adversary.  Here, 
had  the  question  been  raised  on  the  trial,  it  might  have  appeared, 
upon  the  further  examination  of  Gould  himself,  that  he  was 
clothed  with  all  the  authority  of  his  principals,  and  had  the 
same  control  over  the  goods  that  Adams  &  Co.,  if  present, 
would  have  possessed  ;  and  it  cannot  be  pretended,  that  if  Adams 
&  Go.  had  personally  directed  the  landing  of  the  goods,  the 
defendants  would  have  been  bound  to  make  good  any  portion 
of  the  loss  that  followed. 

As  the  case  stands,  we  think,  we  are  bound  to  say,  that  the 
silence  of  the  plaintifb,  upon  the  trial,  was  equivalent  to  an 
admission,  that  Gould  possessed,  in  its  fullest  extent,  the  author- 
ity which  is  now  denied  to  him,  and  that  the  admission  thus 
made,  cannot  now  be  withdrawn. 

Our  decision,  that  the  plaintiffs  are  eoncluded  by  the  verdict, 


192  CASES  IN  THE  SUPERIOR  COURT. 


Bflglej  T.  Peddie. 


muert  not  be  understood  as  implying  that  fhey  are  widlonf 
remedy  as  against  Adams  &  Co.,  or  have  lost  their  remedy  by 
electing  to  sue  the  defendants.  These  are  questions,  upon 
which,  it  would  be  improper  for  us,  now,  to  express,  or  intimate 
an  opinion. 
The  motion  for  a  new  trial,  is  denied,  with  costs. 


Albert  G.  Baglet  v.  Charles  B.  PsnDiB  &  Thos.  B.  Peddie. 

When  a  ram  eertain  is  stipulated  to  be  paid  for  tbe  breaeh  of  any  one  of  aev«ral 
eoyenantSk  although  stated  to  be  the  stipalated  damageii  it  mmt  be  eonstraed 
as  a  penalty,  if  the  damages  for  the  breach  of  any  one  of  the  eovenantt  $r4 
capable  of  being  ascertained  by  a  Jury. 
Upon  this  princif^e  judgment  of  non-suit  affirmei]. 
(Before  SAimfOBD  A  Mison,  J.J.) 
Maj  18,  Nov.  8»  1851. 

This  was  an  action  upon  a  sealed  instrument,  by  trhieh  the 
defendants  agreed  to  pay  to  the  plaintiff  the  sum  of  $3000,  as 
stipulated  damages  for  the  breach  of  any  one  of  the  coyenants 
contained  in  an  agreement,  bearing  the  same  date,  between  the 
defendant,  Charles  B.  Peddie,  and  the  plaintiff. 

The  complaint  assigned  several  breaches  by  the  defendant^ 
C.  B.  Peddie,  upon  which  issue  was  joined,  and  the  cause  was 
tried  before  Mr.  Justice  Paine  and  a  jury,  in  June,  1850. 

After  the  eyidence  applicable  to  the  issues  was  closed  upon 
both  sides,  the  judge  dismissed  the  complaint,  upon  the  ground 
that  the  sum  agreed  to  be  paid  as  stipulated  damages,  was  to  be 
construed  as  a  penalty,  and  that  the  plaintiff  was  not  at  liberty 
to  prove  any  special  damages,  as  none  such  were  averred  in  the 
complaint. 

To  this  decision  the  counsel  for  the  plaintiff  excepted,  vai 
the  only  question  now  before  the  court  was  whether  this  excep- 
tion was  well  taken. 

W.  Hutchins,  for  the  plaintiff,  argued,  thai  liie  sum  q»eciAed 
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iQ  the  bond  €^  the  defendants  was,  strietl  j,  liquidated  damages, 
and  not  a  penalty,  or  in  the  nature  of  a  penalty.  That  it  was 
deelared  to  be  bo  by  the  expi^ess  words  of  iihe  instrument,  and 
no  other  intent  could  be  drawn  from  the  language  used.  All 
and  each  of  the  stipulations  in  the  agreement,  to  secure  the  per- 
formance of  which  tiie  bond  was  given,  he  insisted,  were  of  such  a 
diaracter,  that  damages  for  a  breach  were  necessarily  uncertain, 
and  incapable  of  being  ascertained  by  a  jury  with  reasonable 
accuracy.  He  cited— 7  J.  R.  92  ;  7  Cowen  307  ;  4  Wend.  468  ; 
13  Wend.  589 ;  19  do.  449  ;  '22  do.  201 ;  1  Denio  464  ;  4  Burr. 
2226-2233.  He  also  contended  that  the  plaintiff  was  not  pre- 
cluded from  offering  evidence  of  special  damage,  by  reason  of 
the  want  of  a  proper  averment  or  of  any  other  defect  in  the 
complaint.  The  learned  judge  had  therefore  erred  in  dismissing 
the  complaint,  and  a  new  trial  ought  te  be  granted. 

D.  D.  Field,  for  the  defendants. 

The  sum  of  $80CK)  mentioned  in  the  bond,  although  deelared 
to  be  liquidated  damages,  was  rightly  construed  by  the  judge  to 
be  a  penally,  and  if  so,  it  was  clear  that  no  special  damages 
eould  be  recovered,  as  none  were  alleged  in  the  complaint. 
He  cited  and  relied  on  Spear  v.  Smith,  22  Wend.  108  ;  iloag  ▼. 
McGinnis,  1  Denio  464  ;  Kemble  v.  Farren,  6  Bing.  141 ;  fioyiM 
V.  Ancdly  5  Bing.  N.  G.  390.  The  counsel  added,  that  even 
should  it  be  thought  that  the  plaintiff  was  entitled  to  nominal 
damages,  the  judgment  ought  not  to  be  disturbed  for  that  rea- 
son, since  the  court  will  never  set  aside  a  judgment,  in  order 
that  a  verdict  for  nomiinal  damages  may  be  entered.  {Brarding- 
ham  v.  Fay,  1  John.  C.  B.  225  ;  Ferze  v.  Thompson,  1  Taunt.  121 ; 
IUginaT.F4dl,  1  Ad.  k  Ellis,  N.  S.  686.) 

By  TflE  Court.  Sandfobd,  J. — ^The  courts  have  leaned  very 
hard  in  favor  of  construing  covenants  of  this  kind  to  be  in  the 
natore  Of  penalties,  instead  of  damages,  fixed  and  stipulated 
between  the  parties  ;  and,  in  so  doing,  have  established  certain 
rules,  which  will  serve  to  guide  us  in  determining  this  case.  It 
may,  perhaps,  be  justly  said,  that  in  this  struggle  to  relieve 
parties  £rom  what,  <m  a  different  construction,  would  be  most 
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improvident  and  absurd  agreements,  the  courts  have  sometimes 
gone  yerj  far  towards  making  new  contracts  for  them,  some- 
what varied  from  the  stipulations,  which,  under  other  circum- 
stances, would  be  deduced  from  the  language  they  used  ;  but 
we  believe  no  common  law  court  has  yet  gone  so  far  as  to 
reduce  the  damages,  conceded  to  have  been  liquidated  and  stipu- 
lated between  the  parties,  to  such  an  amount  as  the  judges  deem 
reasonable,  which  is  the  course  in  countries  where  the  civil  law 
prevails. 

Among  the  principles,  that  appear  to  be  well  established,  are 
these : — 

1.  Where  it  is  doubtful  on  the  face  of  the  instrument,  whether 
the  sum  mentioned  was  intended  to  be  stipulated  damages,  or  a 
penalty  to  cover  actual  damages,  the  courts  hold  it  to  be  the 
latter. 

2.  On  the  contrary,  where  the  language  used  is  clear  and 
explicit,  to  that  effect,  the  amount  is  to  be  deemed  liquidated 
damages,  however  extravagant  it  may  appear,  unless  the 
instrument  be  qualified  by  some  of  the  circumstances  hereafter 
mentioned. 

8.  If  the  instrument  provide  that  a  larger  sum  shall  be  paid, 
on  the  failure  of  the  party  to  pay  a  less  sum,  in  the  manner  pre- 
scribed, the  larger  sum  is  a  penalty,  whatever  may  be  the  lan- 
guage used  in  describing  it. 

4.  When  the  covenant  is  for  the  performance  of  a  single  act, 
or  several  acts,  or  the  abstaining  from  doing  some  particular 
act,  or  acts,  which  are  not  measurable  by  any  exact  pecuniary 
standard,  and  it  is  agreed  that  the  party  covenanting  shall  pay 
a  stipulated  sum,  as  damages  for  a  violation  of  any  of  such  co\e- 
nants,  that  sum  is  to  be  deemed  liquidated  damages,  and  not  a 
penalty.  The  cases  of  ReUly  v.  Jones,  1  Bing.  302  ;  Smith  v. 
SmUh,  4  Wend.  468  ;  Knapp  v.  Maltby,  13  ibid.  587  ;  and 
Dakin  v.  WiUiams,  17  ibid.  447 ;  S.  C.  in  error,  22  ibid.  201, 
were  of  this  class. 

5.  Where  the  agreement  secures  the  performance,  or  omission, 
of  various  acts,  of  the  kind  mentioned  in  the  last  proposition, 
together  with  one  or  more  acts^in  respect  of  which  the  damages, 
on  a  breach  of  the  covenant,  are  certain,  or  readily  ascertain- 
able by  a  jury,  and  there  is  a  sum  stipulated  as  damages,  to  be 
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paid  by  each  party  to  the  other,  for  a  breach  of  any  one  of 
the   covenants,  such  sum  is   held    to  be  a  penalty  merely. 
This  was  the  principle  of  the  leading  case,  Astley  v.  Weld4m^  2 
Bos.  &  Pull.  346  ;  and  of  Davies  v.  Pent(m,  6  B.  A  Cr.  216  ; 
Kemble  v.  Farren,  6  Bing.  141  ;  and  Boys  v.  Ancell,  5  Bing.  N. 
C.  390.    The  latter  case  is  a  little  remarkable,  for  the  reasons 
assigned  by  some  of  the  judges  for  the  decision  of  Kembk  v. 
Farreuy  by  the  same  court,  ten  years  before.    As  neither  of 
those  judges  were  then  members  of  the  courts  and  as  no  such  rea- 
sons appear  in  Mr.  Bingham's  report  of  the  case,  we  do  not  con- 
sider the  statement  in  Bays  v.  AnceU  to  be  sufficient  to  establish 
those  reasons  as  the  ground  for  its  decision.    It  is  true  that 
Tindal,  C.  J^  in  pronouncing  the  judgment  in  Kemble  v.  Farren, 
relied  on  Astley  v.  Weldon^  and  that  Heath,  J.,  in  the  latter 
case,  took  a  distinction  between  a  sum  stipulated  as  damages,  in 
respect  of  a  single  act,  and  a  like  stipulation  for  the  performance 
of  each  of  several  acts,  and  said  that  the  latter  was  to  be  con- 
sidered a  penalty.    But  this  was  clearly  not  the  ground  upon 
which  Astky  v.  Weldcn  proceeded,  nor  was  Kemble  v.  Farren 
decided  upon  any  such  distinction.    The  decision  in  Reilly  y. 
Jimes  (1  Bing.  302).  was  adverse  to  that  doctrine,  as  was  Knapp 
v.  M(dtby{lS  Wend.  587).    In  the  case  of  Boys  v.  AnceU,  there 
was  a  covenant  to  pay  the  expenses  of  the  lease,  to  which  the 
sum  claimed  as  stipulated  damages  was  applicable,  as  well  as  tO' 
the  covenant  which  had  been  broken  on  the  other  side  ;  and  as 
those  expenses  were  of  a  certain  nature,  the  case  was,  in  prin- 
ciple, like  Kemble  v.  Farren. 

Now  let  us  apply  the  rules  we  have  ascertained,  to  the  case 
at  bar.  We  prefer  to  pass  over  the  first  and  second,  and  it  is 
not  claimed  by  the  defendants  that  the  third  rule  is  applicable, 
except  in  connexion  with  the  fifth.  They  insist  that  the  case  is 
within  the  latter^  and  the  plaintiff  insists  it  is  within  the  fourth 
proposition. 

The  instrument  binds  the  defendants  to  pay  the  "  three  thou- 
sand dollars  liquidated  damages,"  in  case  Charles  B.  Peddie 
should  refuse  to  continue  with,  or  serve  the  plaintiff,  or  should 
violate  any  of  the  covenants  mentioned  in  the  recited  agreement 
between  him  and  the  plaintiff.    TEe  agreement  they  recited 
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boQhd  C.  B.  Peddie  to  the  petformance  of  ntimeircMis  acts, 
among  which  lie  covenanted  to  be  just,  true,  and  faithful  to  the 
plaintiff,  in  all  matters  and  things,  and  in  nowise  to  wrongfully 
detain,  embezzle,  or  purloin  any  moneys,  goods,  or  thiligs  what- 
ever, belonging  to  the  plaintiff ;  to  keep  a  just  account  of  all 
things  relating  to  the  plaintiff's  business  committed  to  his  care 
or  management,  and  to  give  a  true  account  of  the  same  when 
required. 

We  think  that  some  of  these  covenants  are  clearly  certain  in 
their  nature,  and  that  the  damages  for  their  breach  may  be 
readily  ascertained  by  a  jury.  Such  is  the  covenant  against 
wrongftilly  detaining  the  plaintiff's  moneys  or  property,  and  that 
•requiring  C.  B.  Peddie  to  give  a  true  account  of  the  things  com- 
mitted to  his  management. 

The  sum  stipulated  in  the  agreement  as  damages,  applies, 
equally,  to  a  breach  of  each  of  these  covenants,  and  to  those,  upon 
which  the  complaint  is  founded. 

The  defendants  contend  that  this  circumstance  brings  the 
case  within  the  principle  of  the  cases  cited,  in  support  of  the 
-fifth  rule  above  laid  down  ;  while  the  plaintiff  insists  that  those 
cases  do  not  apply,  where  the  stipulated  damages  are  not  mu- 
tually payable  on  a  breach,  by  either  party. 

There  is  ho  covenant  here,  on  the  part  of  the  plaintiff,  to  pay 
any  stipulated  damages.  But  that  circumstance  seems  to  have 
been  of  no  further  importance  in  the  cases  referred  to,  than  its 
showing  a  covenant  certain  in  its  nature,  which  was  covered  by 
the  same  stipulated  sum.  The  point  on  which  those  decisions 
turned,  was,  that  the  agreement  contained  some  clauses  sound- 
ing in  uncertain  damages,  and  others,  relating  to  pecuniary  pay- 
ments, or  measurable  by  a  pecuniary  standard,  to  all  of  which 
clauses,  the  sum  stipulated  as  damages,  applied  alike,  and  was 
to  becoThe  pjiyable  on  a  breach  of  any  one  of  them.  Then,  in- 
asmuch as  that  sum  could  be  regarded  only  as  a  penalty,  in 
reject  of  the  clauses  payable  in  money,  or  of  a  certain  nature, 
it  bould  not  be  considered  as  anything  more  than  a  penalty,  in 
teA^t  of  the  clauses  which  were  in  their  nature  uncertain, 
^e  same  sum  expressed  as  damages,  payable  for  a  breach  of 
tUiy  df  B^vetal  covenants,  cannot  be  deemed  a  penalty  in  respect 
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of  one^  and  liquidated  damages,  for  a.  breach  Qf  another,  of  those 
covenants.  If  it  be  stipulated  damages  in  respect  of  one  caye- 
Bant,  it  must  be  the  same  as  to  all. 

This  being  the  rule,  it  can  make  no  difference  whether  the 
certain  covenant  was,  one  of  those  to  be  performed  by  the  party 
gnilty  of  a  breach  of  the  uncertain  covenant,  which  ia  the  sub- 
ject of  the  suit,  or  was  one  to  be  kept  by  the  plaintiff,  and, 
therefore,  it  is  of  no  consequence  whether  there  was,  or  was  not, 
any  covenant  of  that  description,  on  the  part  of  the  plaintiff, 
covered  by  the  sum  stipulated  as  damages,  or,  in  short,  whether 
the  plaintiff  agreed  to  pay  any  stipulated  damages  at  all.  The 
principle  applies,  if  there  be  any  covenant,  covered  by  the 
amount  expressed  to  be  paid  as  stipulated  damages,  which  is 
certain  in  its  nature,  although  all  the  covenants  are  made  by 
the  defendant. 

We  are  satisfied  that  the  judge  was  right  in  his  decision  at 
the  trial,  that  the  sum  payable  by  this  agreement,  was  a  penaUy, 
and  not  stipulated  damages. 

The  plaintiff  makes  a,  point  that  he  should  havQ  boen  per- 
mitted to  prove  special  damages,  on  the  judge  ruling  that  the 
sum  stipulated  was  a  penalty.  But  it  doea  not  appear  that  he 
offered  to  make  any  such  proof  at  the  trial,  or  that  he  asked  a 
judgment  for  nominal  damages.  His  complaint  averre4  no 
damages,  either  special  or  nominal,  and  as  he  did  not  raise  the 
question  of  its  amendment,  by  motion,  or  of  the  admission  of  tjhe 
evidence,  at  the  trial,  it  is  now  too  late  to  bring  it  forward. 

The  judgment  must  be  affirmed. 
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Lqbiher  Grahak,  and  others. 

A.  judgment  creditor  cannot  file  a  bill  to  set  asidf  ^nveyanee^  which  are  all^d 
to  be  an  obstruction  to  an  execution,  until  such  execution  has  becA  actually 
issued. 

Such  is  the  well  settled  rule  in  England,  in  reference  to  9n  ^leg^  iipd  ther^  i^  i^ 
pevfeot  i|naloig^  between  an  d»pt  in  England,  and  tk/Lfiu  in  thi^  st«te. 
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Tliere  is  a  manifest  distinction  between  acts  which  are  nnlawfnl  under  the  bank- 

mpt  act  of  1841,  and  acts  which  are  in  thems^Wes  frandalent 
Thos  the  giving  of  preferences  by  the  bankrupt»  are  unlawful  acts^  and  would 
liave  prevented  the  granting  of  the  discharge ;  but  such  preferences  are  not 
such  fraudulent  acts  as  will  impeach  a  dischai^e  when  obtained. 
Bven  in  cases  where  the  defendants  are  entitled  to  a  decree,  if  the  answers  are 
unnecessarilj-  voluminous  and  prolix,  the  court  will  not  allow  full  oosta. 
(Before  Dueb,  Mason,  A  Campbxix,  J.J.) 
March  20,  22,  24,  28 ;  November  8,  1861. 

This  case  was  transferred  to  this  court,  from  the  supreme 
court,  under  the  provisions  of  the  act  of  1849.  The  trial  was 
had  at  bar.  The  pleadings  were  very  voluminous,  and  a  great 
number  of  witnesses  were  examined,  and  numerous  questions  of 
law  and  fact  were  discussed,  with  great  learning  and  ability,  by 
the  counsel  on  both  sides.  It  is  not  deemed  important,  however, 
to  state  any  of  the  facts  except  those  upon  which  the  decision 
actually  turned,  and  these  are  sufficiently  stated  in  the  opinion 
of  the  court. 

W.  C.  JSToyes  ^  J.  Van  Buren,  for  plaintiffs. 

E.  Sandfordf  F.  B.  Cuttings  §•  M.  Hoffman,  for  defendants. 

By  the  Court.  Campbell,  J. — In  December,  1841,  the  com- 
plainants obtained  a  decree  in  chancery,  for  a  deficiency  on  a 
sale  of  mortgaged  premises  in  the  city  of  New  York,  against 
the  defendants,  Jones  and  Graham,  who  were  the  original 
debtors.  The  decree  was  docketed,  and  subsequently  transcripts 
filed  in  the  counties  of  New  York,  Montgomery,  and  Monroe, 
but  no  execution  was  ever  issued.  The  bill  charges  that  at  the 
time  of  the  contracting  of  the  original  debt,  and  for  a  long  time 
subsequent,  the  debtors  were  the  owners  of  a  large  amount  of 
real  estate  in  all  those  counties,  and  that  the  same  was  conveyed 
away  fraudulently,  prior  to  the  docketing  of  their  decree,  and 
they  insist  that  such  decree  was,  and  is,  a  lien  upon  such  real 
estate. 

The  prayer  of  the  bill  is,  among  other  things,  that  Jones  and 
Graham  be  decreed  to  pay  the  debt  of  the  complainants,  or 
that  the  conveyances  made  by  them,  be  set  aside.  That  the  dis- 
charge of  James  L.  Graham,  (he  having,  subsequent  to  the  ob- 
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taining  the  decree,  been  discharged  under  the  bankrupt  act  of 
1841,)  be  set  aside,  and  decreed  fraudulent  and  void  as  against 
the  complainants,  and  all  other  creditors  who  may  come  in,  and 
contribute  to  the  expenses  of  the  suit,  and  that  hindrances  and 
impediments  being  removed,  the  complainants  may  issue  execu- 
tion upoif  their  decree,  and  levy  upon,  and  by  that  means,  or 
under  a  decree  of  this  court,  be  allowed  to  sell  all,  or  so  much, 
of  the  real  and  personal  estate  of  Jones  &  Graham,  as  may  be 
necessary  to  pay  their  debt,  and  that  a  receiver  may  be 
appointed  of  the  property  of  Jones  and  Graham. 

The  bill,  in  its  general  scope  and  objects,  is  analogous  to 
what  is  known,  technically,  as  a  judgment  creditor's  bill,  but 
there  is  wanting  an  essential  ingredient,  namely,  the  issue  and 
return  of  an  execution  unsatisfied.  All  the  authorities  agree 
that  this  is  absolutely  necessary,  in  order  to  reach  any  equitable 
interests  of  the  debtors  in  personal  estate.  The  serious  question 
then  arises,  whether,  in  the  late  court  of  chancery,  a  bill  could 
be  sustained  to  set  aside  alleged  fraudulent  conveyances,  or 
incumbrances  of  lands,  where  the  party  who  has  obtained  a  judg- 
ment or  a  decree,  which  he  claims  to  be  a  lien  on  such  lands, 
seeks  to  remove  the  obstructions  in  a  court  of  equity,  before  he 
has  endeavored  to  enforce  his  remedy,  at  law,  by  the  issue  of  an 
execution.  The  statutes  of  this  state  make  judgments  an4 
decrees,  when  docketed,  liens  upon  all  the  lands  of  the  debtor  in 
the  respective  counties  where  such  judgments  and  decrees  are 
docketed ;  but  these  liens  are  general,  not  specific.  They  rest 
upon  all  the  real  property  of  the  debtor.  The  creditor  obtains, 
by  such  lien,  no  title  to  the  lands.  True,  in  the  case  of  the  dis- 
tribution of  the  estate  of  an  intestate,  or  of  an  insolvent's  estate 
in  the  hands  of  trustees,  his  lien  would  be  recognised,  and  paid  ac- 
cording to  its  priority.  But,  under  other  circumstances,  if  the 
creditor  wishes  to  enforce  his  lien,  either  to  sell  the  lands  of  his 
debtor  to  others,  or  to  obtain  title  himself,  he  must  proceed 
further,  and  by  execution,  duly  issued  and  levied,  cause  such 
lien  to  be  enforced  by  a  sale.  Until  he  does  that,  he  neither 
acquires  title  nor  possession,  nor  the  right  to  possession — he  can 
neither  enter  upon  the  lands,  nor  bring  ejectment  for  their 
recovery.  If  the  creditor  issues  an  execution  for  the  purpose 
of  cnfoi*cing  his  judgment,  the  sheriff  must  first  levy  and  collect 
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the  amount  out  of  the  personal  property  of  the  debtor,  and  fail- 
ing personal  property,  he  must  then  proceed  to  the  sale  of  the 
real  estate.    But  how  is  it  to  be  aseertained  whether  the  debtor 
has  or  has  not  personal  estate  which  maj  be  applied  to  the 
satisfaction  of  the  judgment?    An  averment,  in  a  judgment 
creditor's  bill,  that  the  debtor  has  no  property,  is  not^ufficient. 
That  question  must  be  determined  by  the  issue  and  return  of  an 
ttKecution,  and  by  that  process  alone.    Until  an  execution  is 
issued,  therefore,  and  it  has  been  learned  that  the  judgment 
debtor  has  no  personal  property  out  of  which  the  judgment  can 
be  satisfied,  it  would  seem  tibat  the  creditor  could  have  no  right 
to  enforce  his  lien  against  the  real  estate.    In  England,  by  force 
df  ancient  statutes,  as  under  the  laws  of  this  state,  the  judgment 
becomes,  from  the  time  of  its  docket,  a  lien  upon  the  freehold 
estate  of  the  debtor.    There,  however,  if  the  creditor  sues  out  a 
fi.fa.r  the  sheriff  is  commanded  to  make  the  amount  of  the  judg- 
ment out  of  the  personal  estate  alone.    If  he  wishes  to  enforce 
his  lien  against  the  freehold  estate  of  his  debtor,  he  may  sue  out 
an  ekgit    By  that  writ  of  elegit^  authorized  by  ancient  statute, 
the  sheriff  is  commanded  to  take  the  personal  property  of  the 
debtor,  and  to  appraise  the  same,  and  to  deliver  it,  at  its  ap- 
praised value,  to  the  creditor,  and  also  to  deliver  to  the  creditor, 
formerly,  one  half,  but  now,  by  a  recent  statute,  the  whole  of  the 
judgment  debtor's  freehold  estate,  of  which  he  was  seized  at  the 
time  of  the  docket  of  the  judgment.    (West.  2  (IS  Edw.  I.),  c. 
18  ;  1  and  2  Victoria,  c.  110,  §  11  ;  Wentworth's  Pleading,  vol. 
10,  p.  355  ;  Jacob  Law,  Die.  title  Elegit.)    If  the  debtor  has  suf- 
ficient personal  estate,  at  its  appraised  value,  to  satisfy  the 
judgment,  then  the  sheriff  does  not  proceed  to  deliver  the  free- 
hold estate.    It  will  be  seen  that  the  ekgit,  in  England,  is  ana- 
logous to  our  writ  of  Ji.  fa.    In  both  cases  the  operation  is  the 
same.    If  ^fi.fa.  in  this  state,  or  an  e/e^Y  in  England,  be  issued, 
and  the  debtor  has  no  personal  property,  which  here  can  be 
levied  on  and  sold,  or  there,  appraised  and  delivered  in  satid- 
£8iction  of  the  judgment,  then  the  sheriff  proceeds  against  the 
real  estate ;  and  the  lien,  by  hia  action  under  the  writs,  which 
was  before  general,  becomes  specific,  and  if,  then,  he  finds  obstiiic- 
tions  to  the  execution  of  the  writs,  he  may  be  delayed  until 
these  obstructions  shall  be  removed  by  a  oourt  of  equity,  but 
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when  thus  remoyed,  he  can  then  proceed  to  enforce  the  specific 
lien,  acquired  by  the  writs,  without  reference  to  the  question, 
whether  or  not  the  debtor  may  not,  in  the  meantime,  have  become 
possessed  of ^suflBcient  personal  property  to  satisfy  the  judgment. 
Suppose  it  to  be  true,  that  when  a  bill  is  filed  to  remove  obstruc- 
tions, the  Judgment  debtor  has  no  personal  estate,  and  that  an 
averment  to  that  effect  is  made  in  the  bill,  but  no  execution  is 
issued  ;  suppose,  further,  that  after  a  protracted  litigation  in 
equity  the  obstructions  are  removed,  but,  in  the  meantime*  in  the 
mutations  of  fortune,  the  judgment  debtor  has  become  possessed 
of  ample  personal  property  to  satisfy  the  judgment,  then,  when 
an  execution  should  be  issued,  the  shei;iff  would  levy  and  col- 
lect the  amount  out  of  the  personal  property,  and  the  whole  pro- 
ceedings to  remove  the  obstructions  upon  the  real  estate  would 
be  nugatory,  and  of  no  practical  effect.  In  England  the  question 
has  repeatedly  been  raised,  whether  a  bill  can  be  filed  to  remove 
obstructions  upon  freehold  estate  before  the  issuing  of  an  ekgU^ 
analogous,  as  we  have  seen,  to  our  writ  oiji.fa,,  and  it  is  believed 
that  no  case  can  be  found  where  it  has  been  so  held.  All  the 
English  cases  support  and  lay  down  the  rule,  that  an  degit  must 
first  be  issued.  In  a  recent  case  {Jfeate  v.  Duke  of  Marlborough^ 
3  Mylne  k  Craig  407),  the  doctrine  is  fully  discussed,  and  all 
the  leading  cases  examined,  and  the  rule  that  an  ekgit  must  be 
.issued^  shown  to  be  founded  on  correct  principles,  and  completely 
sustained  by  authority.  See  that  case  in  3  Myl.  &  Craig,  S.  C. ; 
9th  Simons,  60;  Milford's  Pleading,  114  Dublin  ed. ;  2d  Story's 
Equity  Juris.,  §  1216. 

"Suppose,"  says  the  lord  chancellor,  in  Jfeate  v.  Dulce  of 
Marlbcraugh,  "  the  creditor  never  sues  out  the  writ,  and  never, 
therefore,  exercises  his  option  in  this  court,  to  give  him  the 
benefit  of  a  lien  to  which  he  has  never  chosen  to  assert  his 
right ;  the  reasoning  would  seem  very  strong,  that,  as  this  court 
is  lending  its  aid  to  the  legal  right,  the  party  must  have  pre- 
viously armed  himself  with  that  which  constitutes  his  l^al 
right ;  and  that  which  constitutes  the  legal  right  is  the  writ." 
There  are  some  dicta  in  our  courts  to  the  contrary,  though 
as  we  understand  the  law,  the  point  has  not  been  expressly 
abjudicated.  In  Hendricks  v.  Robijisonj  2d  Jolin.  C.  R.  284,  a 
decree  was  made^  setting  aside  fraudulent  conveyances,  but  in 
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that  case  it  was  expressly  averred  in  the  bill,  that  the  com- 
plainant had  issued  his  execution,  but  by  reason  of  the  fraudulent 
transfers  so  made,  he  could  not  obtain  satisfaction  of  his  judg- 
ment. This,  we  suppose,  to  have  been  the  correct  practice.  In 
Brinckerhoff  v.  Brown,  4  J.  C.  R.  671,  the  complainant  filed  his 
bill  before  he  obtained  judgment,  though  it  was  admitted  on  the 
hearing,  that  a  judgment  had  then  been  recovered.  The 
point  was  not  adjudicated  in  that  case  ;  but  it  is  conceded  that 
Chancellor  Kent  seems  to  admit  that  a  bill  might  be  filed  with- 
out the  previous  issue  of  an  execution ;  yet  the  scope  and 
reasoning  of  the  case  would  seem  to  lead  to  a  contrary  conclu- 
sion.  Thus,  he  says,  ^the  legal  remedy,  by  execution,  must 
first  be  tried.  This  court  is  not  to  know  by  anticipation  that 
it  will  be  incflFectual."  "  And,"  he  adds  further, "  it  is  sufiScient, 
however,  to  observe,  that  I  find  the  rule,  to  have  been  long  and 
uniformly  established,  that  to  procure  relief  in  equity  by  a  bill 
brought  to  assist  the  execution  of  a  judgment  at  law,  the 
creditor  must  show  that  he  has  proceeded  at  law  to  the  extent 
necessary  to  give  him  a  complete  title.  The  rule  referred  to  is  that 
stated  by  Lord  Bedesdale  (Mitford's  Pleadings,  115),  and  is  under- 
stood in  England  as  fully  sustaining  the  doctrine  that  an  elegit 
must  first  be  issued  (see  note  to  Duke  of  Marlborough  before 
referred  to).  We  think  we  have  already  shown  that  the  docket 
of  a  judgment  gives  the  creditor  no  title  to  the  real  estate. 
In  doing  that,  he  has  not  proceeded'as  far  as  he  can  towards 
obtaining  a  title  ;  and  yet  this  case  of  Brinckerhoff  v.  Brown, 
seems  to  have  been  principally  relied  upon  in  the  subsequent 
cases  in  our  courts,  and  hereafter  referred  to. 

In  the  case  of  McElwain  v.  Willis,  9th  Wendell,  548,  the  com- 
plainant had  obtained  two  judgments.  On  the  first,  an  execution 
had  been  issued,  and  returned  unsatisfied,  and  on  the 'second 
judgment,  an  execution  had  been  issued,  and  was  in  the  hands 
of  tihe  sheriff,  at  the  time  of  the  filing  of  the  supplemental  bill. 
The  object  of  the  bill  was  to  set  aside  an  assignment  made  by 
the  judgment  debtors,  and  which  was  alleged  to  be  fraudulent 
and  void ;  the  bill  was  taken  as  confessed,  against  one  of  the 
judgment  debtors,  but  was  answered  by  some  of  the  assignees, 
and  demurrers  were  interposed  by  others.  The  demurrer  of  the 
defendant  Willis,  was  to  the  supplemental  bill,  and  for  want 
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of  equity.  The  demurrer  was  allowed  ;  and  so  far  as  the  ques- 
tion arose  in  relation  to  real  estate,  it  was  allowed  because  there 
was  no  averment  in  the  bill,  that  the  judgment  debtors  had 
then,  or  had  previously  had,  any  real  estate,  upon  which  the 
judgment  was,  or  might  have  been,  a  lien  ;  and  as  to  any  equi- 
table interests  or  property,  not  liable  to  execution,  the  demurrer 
was  allowed,  because  the  execution  had  not  been  returned  unsa- 
tisfied. It  is  conceded  that  in  this  case,  Mr.  Senator  Tracy 
makes  the  remark,  that  "  a  judgment  creditor  may  file  a  bill  in 
respect  to  his  Jien  on  freehold  estates,  without  proceeding  to 
execution ;"  but  that  was  not  otie  of  the  points  arising  in  the 
case,  and  was  not  passed  upon  by  the  court.  The  reference 
which  he  makes,  is  to  1  Atkinson  on  Conveyances,  513.  And 
whatever  may  be  the  text  of  that  writer,  he  is  certainly  not  sus- 
tained by  the  decisions  in  England  ;  but,  as  we  have  before  re- 
marked, all  these  decisions  are  directly  the  other  way.  The 
text  of  the  most  eminent  elementary  writers  is  to  the  contrary. 
Thus  Lord  Redesdale,  in  his  treatise  (Mitford  on  Pleading), 
says,  "  Thus  in  the  cases  alluded  to,  of  an  ekgit  and  Jieri  faciasy 
he  must  show  that  he  has  sued  out  the  writs,  the  execution  of 
which  is  avoided,  or  the  defendants  may  demur  ;  but  it  is  not 
necessar}'  for  the  plaintiff*  to  procure  returns  to  those  writs," 
and  also  (page  114),  "  courts  of  equity  will  also  lend  their  aid 
to  enforce  the  judgments  of  courts  of  ordinary  jurisdiction,  and, 
therefore,  a  bill  may  be  brought  to  assist  the  execution  of  an 
ekgU  or  Jieri  fadaSj  when  defeated  by  a  prior  title."  And 
also,  in  Cooper's  Pleading,  148  :  "  But  in  those  cases  where  the 
court  lends  its  aid  to  enforce  judgments,  it  must  appear  that  the 
plaintiff  has  done  every  thing  in  his  own  power,  before  he  prays 
for  the  aid  and  assistance  of  a  court  of  equity.  If,  therefore, 
he  does  not  state  that  he  has  actually  sued  out  execution,  and 
taken  out  his  fieri  facias  or  ekgiiy  the  bill  may  be  demurred 
to."  In  Clarkson  v.  De  Peyster,  8d  Paige  820,  the  chancellor 
says,  that  for  the  purpose  of  removing  obstructions,  it  is  not 
necessary  for  the  creditor  to  issue  an  execution,  and  he  cites 
also  1  Atkinson  on  Conveyances,  and  1  Paige,  and  Brinckerhoffy, 
Brotouj  4  John.  C.  R.  above  referred  to.  In  the  case  of  Clark- 
son  V.  De  Peyster,  one  judgment  creditor  had  issued  an  execu- 
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tion, which wiw  returned  unsatisfied;  the  ojther  held  q^decxee,^ 
and  execution  had  been,  issued,  and  was  in  the  hands  of  the 
sheriff,  when  the  bill  was  filed.  The  question  did  not  arise  in, 
that  case,  and  its  determination  was  not  necessary.  No  roaspoa 
are  given  in  any  of  these  cases  in  our  courts,  and  we  thinjk  we 
have  shown  that  the  authorities  upon  which  the  dicta  bftye. 
rested,  do  not  support  the  positions. 

We  are  satisfied  that  the  rule,  as  settled  by  many  adjudicated 
cases  in  England,  that  the  execution  must  fiorst.  be  issued,,  before 
a  bill  can  be  filed,  to  set  aside  incumbrances  or  obstructio^3 
upon  real  estate,  is  correct,  and  is  founded  upon  principle^,  aisd 
we  yield  to  it.  our  assent.  This  objection  to  the  complainants' 
bill  of  a  want  of  equity,  would  hav^  been  fatal  upoa  demurrer, 
and  is  equally  fatal  when  raised  upon  the  hearing.. 

The  objections  which  we  have  now  considered,  apply  generally 
to  the  bill,  so  far  as  it  seeks  to  set  aside  any  conveyances  made 
by  the  defendants,  or  to  reach  any  property  in  the  hands  of  any 
of  the  defendants,  except  the  defendant  James  L.  Graham.  As 
to  him,  it  prays  that  his  discharge  in  bankruptcy  may  be  set 
aside,  and  that  the  debt  of  the  complainants  may  be  reinstated 
against  him,  and  satisfied,  and  paid,  out  of  any  property  now 
owned  by  him.  The  grounds  upon  which  the.  complainants  rely, 
to  avoid  this  discharge,  are,  that  subsequent  to  the  passage  of 
the  act,  and  after  it  went  into  operation,  he  gave  preferences  to 
some  of  his  creditors,  and  that  he  did  so,  in  contemplation  of 
availing  himself  of  the  benefit  of  its  provisions,  and,,  also,  that 
he  fraudulently  and  wilfully  concealed  property.  Upon  the 
hearing,  we  were  called  upon,  to  determine  whether  a  bill  could 
be  filed,  to  set  aside  a  bankrupt's  discharge,  and  ujpon.  the  autho- 
rity of  the  case  of  ^kott  v.  Auery,  1  Bor.  Ch.  R.  847,  wet  de- 
cided that  such  a  bill,  for  the  purpose  of  rea/^ing  subsequently; 
acquired  property,  might  be  filed.  Our  examinations  and  re- 
flections since  the  hearing,  have  led  us  to  doubt  the  corr^tn^esa 
of  that  ruling,  and  to  consider,  whether  an  action  at  law^  should 
not  have  been  commenced.  Still,  as  under  the  change  of  pro- 
ceedings in  this  state,  the  question  ia  not  now  of  practical 
importance,  and  as  we  shall  proceed .  to  determine  the  matter 
upon  the  constructiou  of  the  several  provi^iona  of  tbQ  bankrupt 


NfiW^YOEK— KOVEMBBB,  1851.  205 

Kolrth  American  TSfe  Insaranee  Oa  ▼.  Gi'ahAni. 

act,  ire  have  concluded  to  consider  the  bill  as  rightly  filed, 
according  to  onr  previons  mlitig,  and  therrfore  forbear  a  discus- 
ilion  of  the  question. 

There  is  a  manifest  distinction  between  acts,  which  are  a 
fl-aud  ttpon  the  bankrupt  adt,  and  acts,  which  are  in  themselves 
fraudulent ;  that  is,  cases  of  actual  fraud.  Now,  it  seems  always 
to  have  been  held  in  England,  that  preferences  given  by  the 
debtor  in  contemplation  of  bankruptcy,  were  a  fraud  upon  the 
bankrupt  act,  and  the  assignees  could  sue  for,  and  recover  back, 
the  sums  paid  to  preferred  creditors.  The  preferences  are  void, 
it  is  said,  because  they  tend  to  defeat  the  equality  of  the  bank- 
rupt law.  Rust  and  others,  assignees,  tfc.  v.  Cooper,  Cowper  629  ; 
Detxmj  ^c,  assignees,  v.  Watts,  Douglass  86.  Buller,  Justice, 
"The  motive,  perhaps,  was  not  culpable,  but  the  transaction 
was  contrary  to  the  general  policy  of  the  law."  Hossels,  fyc, 
assignees^  v.  Simpson^  Douglass  89  (note) ;  Poland  and  others, 
assignees,  v.  Glyn,  2  Dow  and  Ry.  310 ;  Wilson,  assigTiee,  v. 
Balfa^wr,  2  Camp.  519.  There  are  many  other  cases  to  the 
same  effect,  running  through  the  English  reports.  The  pre- 
ferences are  declared  to  be  a  fraud  upon  the  bankrupt  act,  and 
the  assignees  in  bankruptcy,  may  sue  for,  and  recover  back  from 
the  preferred  creditor,  the  amounts  paid  or  assigned  to  him. 
Such  preferences  also  constitute  acts  of  bankruptcy,  but  do  not, 
in  England,  prevent  the  discharge  of  the  bankrupt.  The  act 
of  United  States  of  1841,  §  2,  makes  such  preferences  void  as 
a  fraud  upon  the  act,  when  made  in  contemplation  of  bank- 
ruptcy, and  authorises  the  assignee  to  sue  for,  and  recover  the 
amount;  and  it  also  declares  that  ''the  person  making  such 
unlawful  preferences  and  payments,  shall  receive  no  discharge 
■under  the  provisions  of  this  act."  Though  the  bankrupt,  in  the 
language  of  Bayley,  Justice,  in  Poland  v.  Glyn,  pay  "  the  money 
upon  motives  honorable,  certainly  to  him,  as  an  individual,  but 
which  cannot  be  recognised  as  a  defence  at  law,  yet  the  payment 
is  unlawful."  It  would  be  no  defence,  to  a  suit  by  tlie 
assignee,  and  no  answer  to  an  objection  interposed  to  prevent  the 
bankrupt's  discharge  at  the  time  of  the  proceedings  in  bank- 
ruptcy. It  is  not  a  case  of  actual  fraud  ;  but,  it  is  a  fraud  upon 
the  act.  The  preferences  may  be  unlaioful.  But  though  they 
may  be  tmlawful,  and  though,  if  the  question  had  been  raised  in 
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the  courts  of  the  United  States,  when  the  bankrnpt  applied  for 
his  discharge,  his  application  would  have  been  denied  ;  still,  is 
the  fact,  if  admitted,  that  the  bankrupt  in  contemplation  of 
bankruptcy,  made  unlawful  preferences,  a  ground  for,  after- 
wards,  before  another  tribunal,  impeaching  his  discharge  ?  It 
was  said  by  Lord  Eldon,  in  ex  parte  Mawson,  6  Yesey  614,  in  a 
case,  where  by  the  statute,  the  charge  of  gambling  would  pre- 
vent the  certificate  or  even  be  a  good  ground  for  impeaching 
it :  '^  I  do  not  think  you  can  get  rid  of  a  certificate  that  has 
been  obtained,  in  every  case  in  which  you  can  stay  a  certifi- 
cate." And  under  the  U.  S.  act  of  1841,  there  would  seem  to 
be  very  manifest  differences  made  between  those  transactions 
of  the  bankrupt,  which  would  prevent  his  obtaining  a  certificate, 
and  those,  which  would  impeach  it  after  it  was  obtained.  We 
have  referred  to  the  §  2  of  the  act.  In  the  §  4,  the  causes  of 
objection  to  the  obtaining  of  a  certificate,  are  enumerated  as 
follows : 

"  And  if  any  such  bankrupt  shall  be  guilty  of  any  fraud,  or 

WILFUL  CONCEALMENT  OF  HIS  PROPERTY,  OR  RIGHTS  OF  PROPERTY, 

or  shall  have  preferred  any  of  his  creditors,  contrary  to  the 
provisions  of  this  act,  or  shall  wilfully  omit  or  refuse  to  com- 
ply with  any  orders  or  directions  of  such  court,  or  to  conform 
to  any  other  requisites  of  this  act,  or  shall  in  the  proceedings 
under  this  act,  admit  a  false  or  fictitious  debt  against  his  estate, 
he  shall  not  be  entitled  to  any  such  discharge  or  certificate ; 
nor  shall  any  person,  being  a  merchant,  banker,  factor,  broker, 
underwriter,  or  marine  insurer,  be  entitled  to  any  such  discharge, 
or  certificate,  who  shall  become  bankrupt,  and  who  shall  not 
have  kept  proper  books  of  account,  after  the  passing  of  this 
act ;  nor  any  person,  who,  after  the  passing  of  this  act,  shall 
apply  trust  funds  to  his  own  use." 

It  will  be  seen  that  all  the  causes  of  objection  to  the  obtain- 
ing of  the  discharge,  are  enumerated.  The  same  section  after- 
wards prescribes  as  follows : 

*^And  such  discharge  and  certificate,  when  duly  granted,  shall, 
in  all  courts  of  justice,  be  deemed  a  full  and  complete  discharge 
of  all  debts,  contracts,  and  other  engagements,  of  such  bank- 
rupt, which  are  proveable  under  this  act,  and  shall  be,  and  may 
be  pleaded  as  a  full  and  complete  bar  to  all  suits,  brought  ia  any 
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court  of  judicature  whatever,  and  the  same  shall  be  conclosive 
evidence  of  itself  in  favor  of  such  bankrupt,  unless  the  same 
shall  be  impeached  for  some  fraud  or  toilful  concealment  by  him, 
iff  his  property,  or  rights  of  property,  as  aforesaid,  contrary  to  the 
provisions  of  this  act,  on  prior  reasonable  notice,  specifying  in  writ- 
ing, such  fraud  or  concealment"  It  will  be  observed,  that  the 
expressions,  "  fraud  or  wilful  concealment  of  property,"  are  pre- 
cisely the  same,  as  those  used  in  the  foregoing  part  of  the  section. 
as  indicating  some  of  the  grounds,  which  should  prevent  a  bank- 
rupt's discharge.  The  other  enumerated  objections  to  the  allow- 
ance of  the  certificate,  such  as  preferences,  not  keeping  proper 
books  of  account,  not  obeying  the  orders  of  the  court,  &c.,  seem 
to  be  studiously  omitted.  We  could  not  construe  the  expressions 
"fraud  or  wilful  concealment  of  property,"  as  meaning  "or 
shall  have  preferred  any  of  his  creditors,  contrary  to  the  pro- 
visions of  this  act,"  without  construing  them  also  to  mean,  "  or 
who  shall  wilfully  omit  or  refuse  to  comply  with  any  order  or 
direction  of  such  court,"  and  also,  "  who  shall  not  have  kept 
proper  books  of  account."  All  the  grounds  of  objection  to 
obtaining  the  certificate,  are  distinctly  enumerated.  The  dis- 
charge, when  obtained,  can  be  impeached  only  on  one  of  those 
first  mentioned,  *'  fraud  or  wilful  concealment."  The  language 
of  the  act,  seems  to  us,  to  be  clear  and  unambiguous.  A  prefer- 
ence made  by  a  failing  and  insolvent  debtor,  though  it  may  be 
unlawful,  and  contrary  to  the  provisions  of  the  bankrupt  act, 
was,  never,  in  this  country,  or,  so  far  as  we  know,  in  any  other, 
considered  to  be  a  case  of  actual  fraud.  It  may  be  a  malum 
prohibitum,  but  not  a  malum  in  se.  The  word  fraud,  as  used  in 
the  §  2,  and  generally  in  the  act,  so  far  as  it  is  used  in  connex- 
ion with  the  preference  of  creditors,  seems  to  be  used  in  the 
same  sense  as  the  word  uiHawfuL  The  preferences,  by  the  act, 
were  rendered  void  and  unlawful.  They  prevented  the  issue  of 
the  certificate,  but  only  actual  fraud  operated  to  set  it  aside. 
The  debtor  who  had  parted  with  all  his  property  to  his  credi- 
tors, but  who  had  given  to  one  more  than  to  another,  could  not 
have  obtained  a  certificate,  if  those  creditors,  not  preferred,  inter- 
posed an  objection  at  the  time  of  his  application  in  bankruptcy. 
Then  was  the  time  to  interpose  such  objections.  The  case  of 
firandy  of  wilful  concealment  of  the  bankrupt's  property^  to  be 
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retained  Tor  his  own  bencffit,  is  widely  different.  The  very  first 
step  which  he  took,  the  petition  which  he  would  present,  woiiM 
be  stamped  with  perjury  ;  a  certificate  of  discharge  thus  obtained 
could  always  be  impeached.  It  must  be  borne  in  mind,  how- 
ever, that  in  commercial  countries,  discharges  in  bankruptcy  are 
always  impeached  with  great  caution.  After  the  lapse  of  years, 
petitions  to  set  aside  discharges,  are  sometimes  at  once  rejected  ; 
and  they  are  seldom  granted,  without  a  reference  to  ascertain 
how  far  the  proceeding  may  affect  other  bond  fide  creditors,  who 
may  have  traded  with,  and  trusted  the  bankrupt,  after  his  dis- 
charge, and  upon  the  faith  of  his  certificate. 

In  the  case  now  before  us,  if  it  were  conceded  that  preferences 
in  contemplation  of  bankruptcy,  were  acts  of  fraud,  and  vitiated 
the  discharge,  we  should  still  think  that  this  discharge  would  be 
good;  as  we  feel  fully  waiTanted  by  the  proof  in  saying,  that  when 
the  preferences  were  made,  the  defendant  did  not  contemplate 
availing  himself  of  the  provisions  of  the  act.  We  were  satis- 
fied fully  upon  the  hearing,  that  there  was  no  foundation  for 
the  charge  of  concealment  of  property.  Laying  aside  the 
question  as  to  preferences,  there  is  not,  in  our  judgment,  the 
slightest  ground  for  impeaching  this  discharge.  Though  we 
have  preferred  to  place  our  decision  upon  the  grounds  which 
we  have  now  considered,  we  feel  it  our  duty  to  say,  that  if  a. 
determination  of  the  entire  merits  of  the  case  had  been  rendered 
necessary,  we  should  have  directed  the  same  decree  to  be  entered. 
The  complainants,  in  our  judgment,  have  failed,  on  the  mmts, 
in  making  out  their  case. 

The  bill  must  therefore  be  dismissed  as  to  all  the  defendants. 

The  question  of  costs,  in  this  case,  is  one  not  free  from  em- 
barrassment. While  we  think  that  the  bill  must  be  dismissed, 
as  against  all  the  defendants,  with  costs,  we  cannot  consent  to 
allow  a  taxation  in  the  usual  manner,  and  thus  give  to  the 
defendants  the  benefit  of  their  voluminous  answers.  The  plead- 
ings and  proofs  are  for  magnitude,  it  is  believed,  unequalled  by 
those  of  any  legal  controversy  in  this  country.  The  d^end- 
ants,  except  the  defendant  Jones,  have  all  put  in  separate 
answers ;  and  the  extent  of  these  answers  may  be  judged  of 
from  the  fact,  that  five  of  them,  if  printed,  would  make  nearly 
or  quite  twelve  volumes  of  the  ordinary  siae  of  our  volumee^  of 
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reports.  The  answer  of  t&e  principal  defendant,  Graham,  con- 
tains a  full  record  of  his  various  transactions  for  a  period  of 
thirteen  years,  embracing  contracts,  deeds,  and  mortgages,  and 
going  oftentimes  into  jp*eat  detail  ^  and  others  of  their  answers, 
although  only  on  information  and  belief,  repeat  the  same  story,  and 
set. out  t^9  yarious  transactions  in  the  like  detail.  Though  .the 
bill  is  a  yeryjsearching  one,  and  the  interrogatories  numerous  and 
minute,  still  we  find  many  things,  in  these  answers,  unnecessary 
and  uncalled  for.  Especially  is  this  true  of  sojne  of  the  answe^ 
where  the  knowledge  of  the  defendants  was  almost  entirely 
upon  information.  We  cannot  allow  these,  answers  in  full. 
There  must  be  large  deductions  made,  and  in  order  to  avoid  a 
reference,  which  could  not  fail  to  be  protracted  and  expensive, 
even  if  we  were  able  to  fix  any  precise  rule  which  should  govern 
the  referee,  and  being  also  anxious  to  put  an  end,  if  possible, 
to  a  controversy  which  lias  already  occupied  so  much  of  the 
time  of  this  court,  we  have,  after  examination  and  reflection, 
concluded  .to  fix  ourselves  the  allowances  to  be  made  to  the 
defendants  for  their  answers  as  follows.  The  answer  of  James 
L.  Graham  is  allowed  at  twenty-five  hundred  folio.  The 
answer  of  James  Graham  five  hundred  folio  of  draft,  and  five 
hundred  folio  of  ciopy— in  all  one  thousand  folio.  The  answer 
of  Paschal  W.(  Tui:ney  also  five  hundred  folio,  of  draft,  an4  five 
hundred  folio  of  copy — ^in  all  one  thousand  folio.  The  answer 
of  Alexander  Eelsey  four  hundred  folio  of  draft,  and  four  hiin- 
.dred-  folio  of  copy — ^in  all.  eight .  hundred  folio.  And*  ^he 
answer  of  Joseph  B.  Yarnum  two  hundred  folio  of  draft,,  and 
two  hundred  folio  of  copy — ^in  all  four  bmidred  folio.  Charges 
of  course  to  be  made  for  the  usual  copies  of  the  answers,  at  the 
above  enumerated  folios.  The  other  costs  to  which  these  defend- 
ants are  entitled,  are  to.  be  aljowed  theip,  and  taxed  accordi;ig 
to  the  rules  of  the  late  court,  of  chancery.  .  The  remaining 
defendants  are  entitled  to  their  full  costs. 
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George  Bridge,  Respondent,  v.  Ira  F.  Patsok,  Appellant. 

In  an  answer,  nnder  the  code,  each  statement  intended  as  a  defence  mnti  be  com- 
plete in  itself,  but  to  mark  it  as  a  separate  defence,  no  formal  commencement 
or  conclusion  is  re<^uired. 

A  prayer  for  relief  in  an  answer,  is  only  necessary  when  an  affirmatiTe  relief  is 
sought  It  is  needless  when  the  only  object  of  a  defence  is  to  preyent  the  plain- 
tiflTs  recovery. 

Nor  is  it  necessary  that  a  defence  should  be  accompanied  with  the  reason  why  it 
should  operate  as  a  bar. 

When  a  fact  is  stated,  in  a  pleading  under  the  code^  which  constitutes  of  itself  a 
cause  of  action,  or  a  defence,  the  intent  to  rely  upon  it  as  such  is  a  necessary 
Inference.     No  allegation  to  that  effect  is  requisite  in  the  complaint  or  answer. 

As  there  can  be  but  one  answer  under  the  code,  it  must  contain  erery  defence, 
whether  operating  in  abatement^  or  as  a  perpetual  bar,  upoa  which  the  defend- 
ant means  to  rely. 

Hence,  it  is  no  objection  to  an  answer,  tliAt  after  taking  issue  upon  the  material 
allegations  in  the  complain^  it  alleged,  as  a  defence^  matter  in  abatement 

The  omission  of  a  defendant  to  more  for  a  judgment  dismissing  the  oomplaint, 
under  §  164  of  the  code^  does  not  preclude  him  firom  demanding  such  a  judg- 
ment upon  the  trial. 

As  a  judgment  contrary  to  an  admission  in  the  pleadings^  would  be  certainly 
erroneous^  the  objection^  if  made  on  the  trial,  must  be  allowed. 

When  a  person,  liable  only  as  a  partner,  is  sued  alone^  the  non-joinder  of  hia  co- 
partner is  a  Talid  defence. 

The  rules  of  law  applicable  to  the  case  haye  not  been  altered  by  the  proyisions  of 
the  code. 

In  this  case  the  defendant  was  sued  alone,  in  an  action  for  g^oods  sold  and  delivered. 
In  his  answer  he  denied  the-  sale,  and  alleged,  that  if  liable  at  all,  he  was  only 
so  as  one  of  a  firm,  composed  of  himself  and  one  Rogers.  To  this  allegation 
the  plaintiff  omitted  to  reply.  Tet  upon  the  trial,  the  jury,  under  the  direction 
of  the  judge,  found  a  verdict  in  his  favor,  upon  which  judgment  was  entered  for 
him  with  coeta 

Held  that  this  judgment  was  erroneous^  and  that  unless  the  plaintiff  should  elect 
to  amend,  by  making  Rogers  a  party,  the  complaint  must  be  dismissed 
(Before  Sandioiid  A  Mason,  J.  J.) 
October  8,  November  8,  1851. 

This  was  an  appeal,  by  the  defendant,  from  a  judgment  at  a 
special  term,  in  favor  of  the  plaintiff. 

It  is  necessary  to  state  the  pleadings,  in  order  that  the  ques- 
tions raised,  and  the  decision  of  the  ooort,  may  be  clearly  under- 
stood. 
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The  complaint  and  answer  are  as  follows  : — 

George  Bridge,  the  plaintiff  in  this  action,  complains  of  I.  F. 
Payson,  defendant,  a  resident  of  the  city  and  county  of  New 
York,  and  says  that  the  said  I.  F.  Payson,  defendant,  is  indebted 
to  him  for  goods,  wares,  and  merchandise,  sold  and  delivered 
to  the  said  defendant,  by  the  plaintiff,  in  the  city  of  New  York  ; 
that  the  plaintiff  sold  to  the  defendant,  on  the  13th  day  of  Octo- 
ber, one  thousand  eight  hundred  and  forty-nine,  a  bill  of  goods 
and  merchandise,  amounting  to  the  sum  of  four  hundred  and  fif- 
teen dollars  and  seventy-three  cents  ;  and  on  the  ninth  day  of 
May,  one  thousand  eight  hundred  and  forty-nine,  another  bill, 
amounting  to  the  sum  of  forty  dollars  and  fifty-nine  cents,  the 
whole  of  which  is  still  due  and  unpaid,  with  interest  after  six 
months  from  the  time  of  delivery. 

The  plaintiff,  therefore,  claims  judgment  for  the  sum  of  four 
hundred  and  fifty-six  dollars  and  thirty-two  cents,  with  interest 
on  the  respective  amounts,  as  follows  : — On  the  small  bill,  from 
the  ninth  day  of  November,  one  thousand  eight  hundred  and 
forty-nine,  and  on  the  large  bill  from  the  thirteenth  day  of 
April,  one  thousand  eight  hundred  and  fifty,  besides  the  costs 
of  this  action*. 

The  defendant,  Ira  F.  Payson,  answers  the  complaint  of 
George  Bridge,  the  plaintiff,  that  he  has  no  knowledge  sufficient 
to  form  a  belief,  whether  the  goods,  wares,  and  merchandise, 
mentioned  in  plaintiff's  complaint,  were  sold  and  delivered  to* 
him  ;  and  he  cannot,  therefore,  admit  that  he  is  indebted  to  tho 
plaintiff.  That  if  defendant  is  indebted  to  said  plaintiff,  it 
is  as  one  of  the  firm  of  Payson  &  Co.,  a  firm  doing  business  at 
Flint,  Genesee  co.,  Michigan,  and  composed  of  Ira  Payson  (this 
defendant)  and  Thomas  V.  Rogers ;  that  this  defendant  now 
resides  temporarily  in  the  city  of  New  York,  and  that  Thomas 
Y.  Rogers,  his  co-partner,  now  lives  at  said  Flint,  Michigan ; 
that  said  Rogers  has  the  whole  control  and  attention  of  the  busi- 
ness of  said  firm,  and  if  any  merchandise  has  been  purchased  of 
said  plaintiff,  it  has  been  for  the  business  of  said  firm,  and  under 
the  knowledge  and  advisement  of  said  Rogers^  and  this  defend- 
ant has  no  knowledge  sufficient  to  form  a  belief,  whether  said 
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merchandise,  or  any  of  it,  has  teen  delivered  to  Peyson  if  Co., 
.  or  if  delivered,  if  it  has  not  been  paid  for  already,  and  before 
the  commencement  of  this  action. 

To  this  answer  there  was  no  reply. 

tjpbn  these  pleadings,  the  catise  came  on'  to  be  tried  at  a 
special  term,  before  the  chief  justice,  and  a  jury,  on  the  30th 
May,  1851,  and  the  following  proceedings  were  had : 

The  counsel  for  the  defendant,  upon  the  pleadings,  moved  that 
the  complaint  of  the  plaintiff  be  dismissed,  or  a  non-suit  granted 
for  a  non-joinder  of  parties  defendants.    The  court  denied'  the 
'  motion,  and  the  counsel  for  the  defendant  excepted. 

The  counsel  for  the  plaintiff  then  produced  witnesses,  who 
proved  that  the  goods  and  merchandise  mentioned  in  said  com- 
plaint, were  sold  to  Payson  &  Co.,  a  firm  composed  of  Ira  F. 
Payson,  the  defendant,  and  Thomas  V.  Rogers.  The  place  of 
busines3  of  said  firm  was  Flint,  Genesee  county,  Michigan,  to 
which  place  the  said  goods  were  shipped,  and  where  the  said 
Rogers  then  did,  and  now  does  reside ;  that  the  said  goods  were 
charged  on  the  books  of  said  plaintiff,  to  Payson  &  Co. 

The  counsel  fot*  the  plaintiff  then  rested  his  cause.  The  coun- 
sel for  the  defendant  then  renewed  his  motion  for  a  non-suit,  or 
dismissal  of  plaintiffs  complaint,  upon  the  pleadings,  and  plain- 
tiiTs  proof.  , 

The  court  denied  the  motion,  and  the  counsel  for  the  defend- 
ant excepted. 

The  judge  then  directed  the  jury  to  find  for  the  plaintiff;  and 
to  this  direction  the  counsel  for  the  defendant  also  excepted. 

The  verdict  of  the  jury  was  for  the  sum  of  $490  91,  for 
which  amount,  with  (50  81  for  costs  and  disbursements/ judg- 
ment was  entered  for' the  plaintiff. 

'  The  cause  was  now  heard  upon  the  excepdons  taken  on  the 
trial. 

H.  R.  Piersan,  for  the  defendant. 

,The  law  is  settled,  thai;  where  a  partnershiji'  debt  is  sdught 
to  be  recovered,  all  the  living  members  of  the  copartnership 
l^.jnupt  be  joined  s^  defendants  in  the  acti^,  1  Chitty  on  Part. 
28.    Here  the  plaintiff's  only  cause  of  action,  not  only  a)3  shown 
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by  the  answer,  to  which  there  was  no  reply,  but  as.  proved  by 
himself  upon  the  trial,  was  against  the  firm  of  Payson  &  Co. 
The  answer  was  equivalent  to  a  plea  in  abatement  for  the 
non-joinder  of  a  joint  debtor,  and  as  such  plea,  it  was  both 
admitted  and  proved  to  be  true.  The  judge  therefore  erred* 
in  refusing  to  dismiss  the  complaint,  and  the  judgment  must 
be  reversed.  ' 

H.  Brewster,  for  the  plaintiff,  made  and  argued  the  following' 
points : 

I.  The  counsel  for  the  defendant  asked  for  a  dismissal  of  the 
complaint,  because  issue  was  not  joined. 

An  objection  of  this  kind  should  be  taken  by  motion,  under 
§  154.  Going  to  trial  is  an  admission  that  issue  is  properly* 
joined. 

Trial  is  an  examination  of  the  issues,  Sections  248  to  258,  of 
the  code. 

II.  The  averment  in  the  first  five  lines  of  the  answer  forms 
an  issue  on  the  principal  fact  in  the  complaint  within  the  rule' 
in  subdivision  1  of  §  149,  and  ie  equivalent  to  the  old  general* 
issue.  '  '   * 

The  other  parts  of  the  answer  s^re  made  up  of  the  reasons  for 
so  faint  a  denial  of  the  allegations  of  the  complaint.  This 
mode  of  pleading  to  prevent  inferences,  is  quite  common  under 
our  new  system. 

III.  Having  thus  set  up  one  defence,  if  he  intended  to  make 
any  other,  he  was  bound  to  state  it  separately,  code  ^  150.    By"^ 
attendii^g  to  this  rule  the  intention  would  be  clear,  and  the  op^' 
posite  party  pot  misled^ 

IV.  After  having  thus  tal^en  issue,  it  is  too  late  for  the  defen- 
dant to  allege  matter  in  abatement,  1  John  Cas.  101 ;  2  Cow. 
417  ;  13  Wen.  285  ;  S,teph.  Pleading,  430  to  433.   '         " 

There  is  nothing  in  this  rule  inconsistent  with  the  code,  and" 
§  469  applies. 

V.  The  answer  does  not  sufficiently  show  an  intent  to  raise, 
an  objection  on  the  ground  of  non-joinder,  nor  is  th^  answer' 
good  in  form.  Only  the  forms  inconsistent  with  the  code  are' 
abolished,  §  140  ;  (BoUner  v.  Gibson,  3  Code  Rep.  153  ;  "Bo^cc 
y.  JBrjMm,  7  Barb.  S.  C.  E.  80,  85.) 
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It  is  not  inconsistent  with  the  code  to  require  an  answer  in 
abatement  to  state  the  matter  with  precision,  and  show  clearly 
what  judgment  the  party  seeks  to  obtain.  Here  is  no  statement 
that  Rogers  ought  to  be  a  party,  as  was  always  required  in 
equity,  nor  a  prayer  that  the  complaint  be  quashed,  nor  even  an 
objection  to  the  maintenance  of  the  suit  against  the  defendant 
alone,  13  Wen.  495  ;  1  Ch.  PI.  460  ;  Steph.  PL  48  ;  Ch.  Forms, 
8  vol.  900 ;  Eq.  Drftsmn.  452 ;  Gra.  Pr.  2  Ed.  229  &  230 ; 
Trtnder  v.  Durant,  5  Wen.  72  ;  10  Johns.  Rep.  49. 

y  I.  Abatement  for  non-joinder  has  been  abolished  by  the  code. 
The  code  declares  who  shall  and  who  may  be  parties. 

Within  the  provisions  of  §  118,  Rogers  might  be  a  party  ;  but 
§  122  declares  who  must  be  parties. 

That  section  read  as  follows  : — 

§  119. — The  court  may  determine  any  controversy  between 
parties  before  it,  where  it  can  be  done  without  prejudice  to  the 
rights  of  others,  or  by  saving  their  rights ;  but  when  a  complete 
determination  of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court  shall  order  them  to  be 
brought  in. 

The  question  is,  whether  the  court  can  determine  the  contro- 
versy between  these  parties,  without  prejudice  to  the  rights  of 
Rogers.    As  I  shall  show,  he  will  not  be  prejudiced. 

1.  The  judgment  will  not  affect  him.  The  commissioners  on 
the  code,  say  (Comm.'s  Report,  123  to  125),  "  JVb  person  can  be 
affected  by  ajudgm£ntj  but  a  party ^  or  one  who  claims  under  him." 
Nor  will  it  work  any  injustice  to  the  defendant. 

If  both  defendants  are  brought  in,  the  court  will  not  settle 
the  partnership  accounts  or  their  rights  between  themselves. 

2.  Where  process  is  only  served  on  one  of  several  parties, 
the  one  before  the  court  represents  all  the  parties  as  to  the  joint 
interest ;  therefore  complete  justice  may  be  done  {Mason  v.  De- 
nison,  11  Wen.  612). 

This  defendant  can  just  as  well  represent  the  interests  of 
both,  as  if  process  issued  against  the  other  which  could  not  be 
served. 

8.  The  origin  of  the  defence  of  non-joinder  was  a  supposed 
variance  between  the  contract  as  laid,  and  the  contract  as 
proved  {Sheppard  v.  BaiUe,  6  T.  R.  327  ;  1  Saund.  Rep.  291)  ; 
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and  on  account  of  the  injustice  of  the  old  rule  the  courts,  modi- 
fying ity  required  it  to  be  pleaded  in  abatement.  {Rice  y.  Shut€f 
6  Burr.  2611 ;  1  Saund.  Rep.  291,  6  note  (4)  1  Ch.  PI.  46 ; 
Steph.  on  PI.  Phil.  Ed.  1841.    App.  xxix.  note  23.) 

It  was  much  earlier  held  that  the  defendant  must  plead  the 
non-joinder  in  case  of  a  specialty.  (Whelpdale's  case,  5  Coke, 
119  ;  Burgess  v.  Ahhott^  6  Hill,  135,  and  cases  cited.) 

Non-joinder  is  said  to  be  an  ungracious  defence.  (1  Hill,  478, 
per  Cow.  Justice,  cases  above ;  also  Williams  v.  AUen^  7  Gowen 
316,  9  Gowen  44.) 

Was  it  ever  doubted  that  complete  justice  could  be  done  in 
the  case  referred  to  ?  (Mectianics^  and  Farmers^  Bank  y.  Rider^ 
5  Pr.  R.  401.) 

4.  This  defence  cannot  abate  the  suit  if  taken  by  plea,  in  any 
action  not  directly  on  contract.  {Mitchell  ▼.  Tarbut,  5  T.  R. 
659  ;  Orange  County  Bank  v.  Brovm,  3  Wen.  158.) 

It  is  doubtful  if  the  non-residence  should  not  be  allowed  to 
control.  {Dennet  v.  Chick^  2  Greenl.  R.  191 ;  Sto.  Eq.  Plead. 
§  78  and  §  82.) 

5.  The  report  of  the  commissioners  shows  what  they  intended 
by  these  provisions,  and  we  think  that  intention  indicated  in 
the  act  itself. 

They  say : — ^"  Having  prescribed  these  rules,  we  have  in- 
tended to  leave  suitors  very  much  at  liberty  to  choose  whom  to 
make  defendants,  and  whom  to  join  as  plaintiffs.''  (5  Prac.  Rep, 
101  &  102  ;  Report  of  Commissioners,  124  &  125.) 

Pierson  was  heard  in  reply. 

By  the  Court.  Sandpord,  J. — ^The  plaintiff  makes  several 
objections  to  the  form  in  which  the  defence  was  presented  and 
urged.     We  will  consider  them  in  their  order. 

I.  Part  of  the  answer  putting  in  issue  the  sale  to  the  defend- 
ant, sets  up  one  defence,  and  if  any  other  were  intended,  it 
should  have  been  stated  separately.  This  is  amplified  by  insist- 
ing that  the  manner  in  which  the  subsequent  defence  is  pleaded, 
does  not  sufficiently  show  an  intent  to  raise  an  objection  on  the 
ground  of  a  non-joinder  of  the  defendant's  copartner  ;  that  if 
properly  pleaded,  the  defence  would  allege  in  terms  that  the 
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copartner  ought  to  be  ralade  a  pariy,  oii^  WoulA  c6iitdftl  a^pray^r 
that  the  complaint  be  quashed. 

As  to  all  this,  the  code  *  requires  separate  defences  to  be 
separately  stated  ;  but  we  apprehend  this  means  nothing  more 
than  that  there  shall  be  "a  plain  and  concise  statement  of  any 
n'ew  matter  constituting  a  defence."  Each  statement  intended  as  a  - 
defence^  must  be  complete  in  itself;  but  the  code  does  not  require 
any  formal  commencement  or  conclusion  of  such  statements. 
Oh  the  contrary,  the  whole  spirit  of  the  code  is  hostile  to  both. 
There  is  no  occasion  for  the  answer  to  contain  any  prayei:  for 
relief,  or  to  demand  relief,  wTiere  nohe  is  sought  *by^  the  defend- 
f^t.  Here  the  defence  was  to  the  plaintiff's  claim';  it  made  no ' 
aprmative  claim  on  the  part  of  the  defendant;  and  all  he 
desired  was  to  prevent  the  plaintiff  from  recovering  a  judgment 
agaiiist  him.  Nor  is  it  necessarjr,  after  ihsertirig  in  ah  answer 
a  statement,  wliich  shows  th£it  the  plaintiff  ought  not  to  recovbr,- 
to'accompany  it  with  the  reason  ;  as  in  this  instance^  because  he 
had  omitted  to  bring  before  the  court  the  necessary  parties. 

We  think  that  this  answer  sufiBciently  shows  the  intent  to* 
rely  upon  the  objection  of  non-joinder.  Where  a  fadt  is  stated 
in  a  pleading,  which  of  itself  constitutes  a  cause  of  action,  or 
a  defence  to  the  action,  the  intent  to  rely  upon  it  is  a  neces-' 
aary  inference.  No  allegation  to  that  effect  is  requisite,  either 
in  a  complaint  or  answer.  Here,  the  defendant,  after  travers- 
ing the  sale  to  himself,  which  made  one  complete  defence,  stated 
as  a  distinct  and  positive  fact,  that  if  the  goods  in  question  were 
purchased  of  the  plaintiff,  it  was  by  the  defendant,  and  one  Rogers, 
as  partners,  and  that  Rogers  is  still  living.  This  ftict  consti- 
tuted another  separate  and  complete  ground  of  defence,  and 
ve  think  it  was  suMciently  pleaded. 

2.  It  is  objected  that;  after  taking  issue  on  the  principal 
fact  in  the  complaint,  it  is  too  late  to  allege  matter  in  a'bate^ 
ment.  This  is  clearly  an  error.  If  the  matter  in  abatdro^nt 
constitute  a  defence,  it  must  be  stated  in  the  answer.  There 
cannot ,  be  two  answers',  dnd  the  answer  itaay  set  forth  as  many- 
Jrounds  of  defence  as  the  defendiant  shall  have.  (Code  of  Proc. 
{  150.)  A  defect  of  parties,  apparent  in  the  complaint,-  is 
ground  of  demurrer  ;  if  not  sO  apparent,  it  may  be  set  up  in: 
flie  ali^^ei*.    (Code,'  ^  144,  Aid.  4,'  and  ^  147.) 
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8.  The  objection  to  the  recovery,  it  is  said,  should  have  been 
taken  by  motion,  under  section  154  of  the  code.  It  is  probable, . 
the  defendant  might  have  made  this  motion,  bat  his  omission 
did  not  alter  the  case  made  by  the  pleadings,  or  create  any  bar 
to  his  relying  upon  it,  whenever  the  plaintiff  nH)ved  in  the 
caus^.  We  do  not  say,  that  he  ought  to  recover  costs,  when  he 
prevails  at  the  trial  upon  a  ground  which  was  available  to  him 
'  on  such  a  motion.  But  a  judgment  entered  upon  a  trial,  in  the 
face  of  an  admission  by  the  pleadings,  showing  that  there  ought 
to  be  no  such  judgment,  would  be  erroneous,  and,  of  course,  the 
objection,  if  made  at  the  trial,  ought  to  prevail.  In  this  case, 
the  plaintiff  proved  on  the  trial  the  fact  set  up  in  the  answer, 
and  therefore  established  the  latter,  even  if  the  omission  to 
move  for  judgment  be  deemed  to  be  an  admission  that  the  fact 
was  in  issue. 

This  brings  us  to  the  substantial  point  in  the  case — Can  a^ 
defendant,  sued  alone  on  a  contract,  set  up  as  a  defence,  that  his' 
copartner,  equally  liable  with  himself,  is  not  joined  as  a.  party 
defendant  ? 

After  considering  the  question,  with  the  benefit  of  a  consulta- 
tion with  our  brethren,  who  all  concur  with  us,  we  think  that 
fliis  constitutes  a  defence. 

It  is  not  denied,  that  before  the  code,  when  properly  pleaded, 
it  was  a  perfect  defence  to  any  recovery,  in  the  action  against 
the  parties  sued.  What  was  a  defence  before  the  code,  is  still  a. 
defence,  except  in  the  instances  where  the  code  itself,  has  altered 
the  law.  The  plaintiff  relies  upon  section  122,  as  having, 
made  this  alteration,  in  the  provision  that  the*  court  may  deter- 
mine any  controversy  between  the  parties  before  it,  when  it  can 
be  done  without  prejudice  to  the  rights  of  others,  &c* 

It  is  quite  apparent  that  the  rights  of  other  partners  might  be 
prejudiced  by  the  omission  to  make  them  parties,  as  where  they 
have  paid  the  debt  sued,  or  have  some  other  defence  to  the 
claim,  of  which  the  partner  sued  is  ignorant,  or  chooses  not  to 
avail  himself.  In  the  event  of  a  judgment  against  him,  and  its 
collection,  the  amount  of  it  becomes  a  proper  item  of  account 
between  him  and  his  copartners,  and  they  cannot  avoid  its 
allowance  by  proving  that  the  recovery  was  wrong  and  unjust, 
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nor  in  any  mode  short  of  proof  of  bad  faith  in  their  partner, 
against  whom  it  was  recovered. 

It  will  often  be  a  serious  prejudice  to  a  joint  debtor,  sued 
alone,  to  be  compelled  to  pay  the  whole  debt,  and  resort  to  hia 
associate  debtor  for  contribution.  Partners  after  a  dissolution, 
are  merely  joint  debtors,  and  after  a  settlement  between  them- 
selves, stand  precisely  in  the  same  relation,  in  respect  of  their 
outstanding  liabilities.  The  same  reasoning  that  is  applicable 
to  joint  debtors,  will  apply  to  such  partners,  and  the  same  rule 
of  practice,  it  is  believed,  must  be  applied  to  partners,  both 
before  and  after  dissolution. 

There  are  some  provisions  in  the  code,  which  indicate  that 
there  was  no  intention  to  change  the  rule  of  law  requiring  all 
joint  contractors  to  be  sued  together.  We  refer  to  sections 
136,  375,  397,  the  second  sentence  of  section  274,  and  the  por- 
tions of  sections  144  and  147,  applicable  to  a  defect  of  parties. 
No  serious  inconvenience  can  result  to  plaintiffs,  by  requiring 
tkem  to  make  all  the  joint  debtors  parties  defendant  in  a  suit 
upon  contract.  If  they  are  ignorant  of  the  debtors'  names, 
as  may  often  happen  in  suits  against  a  partnership,  they  can,  by 
an  amendment,  made  of  course  and  without  costs,  bring  in  the, 
omitted  partners,  on  their  names  being  disclosed  by  the  answer 
of  those  who  were  sued. 

In  this  case,  the  plaintiff  was  informed  by  the  answer,  that 
Rogers  was  jointly  liable  for  his  demand,  if  any  he  had,  and  he 
should  have  amended,  instead  of  going  to  trial  with  that  fact 
admitted. 

The  judgment  in  his  favor  must  be  reversed,  and  unless  he 
will  amend,  so  as  to  make  Rogers  a  party,  his  complaint  must 
be  dismissed. 
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Georgb  S.  Howland  v.  Isaac  Willetts,  Sheriff  of  Queen's 

County, 

{TVanrferredfrwn,  Supreme  Court) 

A  witneu  may  refresh  his  memory  by  looking  at  extracts  from  his  own  hook^  or 
the  books  of  a  firm,  of  which  he  is  a  member. 

If  the  witness^  after  thus  refreshing  his  recollection,  is  able  to  swear  positirely  to 
the  faetfl^  the  production  of  the  books  is  unnecessary. 

Kor  docs  it  matter  whether  the  entriesi  to  which  he  refers  to  refresh  his  recoUee- 
tion,  were  made  by  himself,  or  by  a  third  person. 

The  permission  given  by  a  judge  to  the  juiy,  to  take  out  with  them,  when  retiring 
to  deliberate  upon  their  verdict^  the  deposition  of  a  witness  that  had  been  read 
in  cTidence,  is  not  a  proper  subject  for  an  exception. 

Such  a  proceeding  may  be  irregular,  but  the  remedy  of  the  party  objecting,  where 
he  is  entitled  to  any,  must  be  sought  by  motion,  and  rests  in  the  sound  discre- 
tion of  the  court 

A  public  officer,  when  sued  for  an  official  act^  may  waive  the  benefit  of  the  statu- 
tory  provision,  that  unless  it  appears  upon  the  trial  that  the  act  was  done  within 
the  oounty,  where  the  trial  was  had,  the  jury  shaU  be  discharged,  and  a  judg- 
ment of  discontinuance  be  entered. 

It  is  upon  the  trial  that  the  objection  must  be  raised,  and  the  omission  of  the 
defendant  to  raise  it  then,  is  to  be  regarded  as  a  waiver,  by  which  he  is  eon- 
duded. 

Motion  for  new  trial  denied,  and  judgment  for  plaintiff  with  costs. 

(Before  Oaklet,  Ch.  J.,  Mason  A  Paini;  J.  J.) 
8th  Oct.,  10th  Nov.,  1851. 

This  was  an  action  of  replevin,  commenced  before  the  code, 
and  is  the  same  in  which  a  new  trial  was  heretofore  granted  by 
this  court  (3  Sand.  S.  G.  Rep.  p.  607).  It  came  on  again  to  be 
tried  before  Mr.  Justice  Paine,  and  a  jury,  on  the  4th  March, 
and  a  verdict  was  rendered  for  the  plaintiff. 

Upon  the  trial,  one  John  H.  Smith,  a  witness  for  the  plaintiff, 
being  examined  as  to  the  acts  of  Caleb  Smith  &  Co.,  a  firm  of 
which  he  was  a  member,  looked  on  a  paper,  which,  he  said,  was 
extracts  from  the  books  of  the  firm.  The  defendant's  counsel 
objected  to  his  looking  at,  or  testifying  from  such  paper,  with- 
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out  the  production  of  the  books  themselves.  The  judge  oyer- 
ruled  the  objection,  and  the  counsel  excepted. 

On  the  retirement  of  the  jury,  the  judge  allowed  the  deposi- 
tion of  one  Henry  W.  Scott,  which  had  been  read  in  evidence, 
to  be  handed  to  the  jury,  and  taken  out  with  them. 

The  counsel  for  the  defendant  objected. 

His  objection  was  overruled,  and  he  excepted  to  the  decision. 

A  bill  of  exceptions  was  sealed  on  the  behalf  of  the  defend- 
ant, and  on  this,  a  motion  for  a  new  trial  was  now  made. 

The  bill  contained  other  exceptions  in  addition  to  those  that  have 
been  stated,  but  it  was  to  these  that  the  argument  was  confine^* 

D.  D.  FUldy{ov  the  defendant,  citeii  in  support,  of  the.  first, 
exception,  Janes  v.  Strand^  2  Carr  &  Payne  196;  Itecv.  iVr- 
kinSy  8  Jerm.  R.  749 ;  Lawrence  v.  Baker,  6  Wend.  801 ;  MurriU 
V.  Ithaca  ^  (hvego  R,  R.  Co.  16  Wend.  691,  600 ;  2  Cow^n  * 
Hill's  notes,  755-6  ;  a^d  in  support  of  the  seooi^it  be  referred  to 
the  case  of  the  Farmers^  tf  Manufacturers^  Bamk  Vi  Whmfield^  24 
Wend.  419*  He  stated  that  there  was  another  objection  which, 
although  not  stated  in  the  bill  of  exceptions,  was  manifestly 
fatal.  It  was  that,  the  action  being  against  the  sheriff  of 
Queens  county,  for  an  act  done  by  him  within  his  county,  by 
virtue  of  his  o£Bce,  it  was  the  duty  of  the  court,  as  soon  as  the 
fact  waa  in  evidence,  to  discharge  the  jury,  and  to  render 
against. the  plaintiff  a.  judgment  of  discontinuance  (2  I^,  S,  353i 
^  28,  id.  494,  §  2 ;  Code  of  1849,  §§  88-124.  HuU  v.  Sautkworth, 
6  Wend.  265 ;  Larry.  Humphrey, 9  Wend,  204); 

•4.  ChiUs,  for  the  plaintiff — contra. 

"Qy  tee  Court.  Ma30N,^J. — There:  were  several  ez^eptfons 
taken  on  the  trial  of  thi^  ceruse,  only  two, of  which  wore  inaist;ed 
upon  on  the  argument;  before  us. . 

The  first  of  these  was  1^  the  decision  qf  the  court,  ov^r^ 
ruling  the  objection  ta^n.  to.  th.e  testimony  o{[  ^Tohn  H.  Spiith. 
He  was  examined  a£i  tp  the  accon^t  ot,  Caleb  H.  Smitl^;^  Co., 
a  firm  of  which  het  t}ie  witness,  was  2^  n^ep^ber^  and;  looked 
at  a  paper  in?  his.  hand,  which  he  said  was  an  abste^apt  from 
en.tries  in  the  l^ks;  ^f  Cajeb>  N..  Sni^h  4;  Co.,  of  w.hlch. 
firm,,  he,   tho  wit^o^,  vf^  also  %,  ^p^emb^i^.       ^h^  ^f^idr 
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ant's  counsel  objected  to  his  looking  at,  or  testifying  from  such 
paper,  without  the  production  of  the  books  themselves,  which 
objection '  was  overruled  by  the  court,  and  the  defendant 
excepted. 

The  exception  Was  too  broad.  It  does  not  appear  from  the 
case  that  the  witness  testified  from  the  paper,  or  that  he  did 
anything  more  than  merely  look  at  it,  in  order  to  refresh  his 
memory,  and  then  testify^from  his  recollection  thus  refreshed. 
This  he  had  an  undoubted  right  to  do.  It  is  not  possible  fbr 
witnesses'to  carry  in  their  heads  details  of  dates  and  accounts, 
or  even  of  business  matters  in  which  they  have  been  engaged  ; 
and  if  they  are  not  permitted  to  refresh  their  recollection,  by 
reference  to  books  or  memoranda  of  the  transaction  about 
which  they  are  examined,  it  would  be  extremely  difficult,  if  not 
impossible,  often,  to  obtain  reliable  testimony  in  relation  to 
ordinary  business  transactions.  If  the  witness,  after  looking 
at  the  books  themselves  or  memoranda  taken  from  them,  is  able 
to  swear  positively  to  the  facts,  the  evidence  is  competent  with- 
out the  production  of  the  books,  and  it  matters  not  whether 
the  entries  have  been  made  by  the  witness  himself,  or  by  another 
person.  These  are  familiar  principles  which  are  acted  upon 
every  day,  and  are  too  well  settled  to  be  seriously  .disputed  (1 
GreenleadT  Evid.  §  486,  437  ;  Cowen's  &  Hiirs  notes,  vol.  2,  p. 

767). 

The  next  exception  was  to  the  permission  given  by  the  judge 
to  the  jury,  to  take  out  with  them  when  they  retired  the  depo- 
sition of  Henry  W.  Scott,  which  had  been  read  in  evidence  by 
the  plaintiff. 

We  do  not  think  that  this  was  a  subject  for  an  exception. 
If  the  permission  was  wrongly  given,  it  was  rather  an  irregu- 
larity, which  would  not  of  itself  avoid  the  Verdict.  It  is  laid 
down  by  tbrd  Coke,  that  if  the  jury  carry  away  any  writing 
unsealed,  which  was  given  in  evidence  in  open  court,  this  shall 
not  avoid  their  verdict,  albeit  they  should  not  have  carried  it 
with' them  (Co.  Litt.  p.  227,  b.)  Assuming  that  Lord  Coke 
refers  to  the  jury  taking  away  such  a  writing  without  the  per- 
mission of  the  judge,  wte  dcf  not  see  how  the  judge's  permission 
can  render  the  verdict  void,  when  it  would  not  be  so,  if  hifr  per- 
mission had  not  b^il  given. 
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The  remedy  of  the  defendant,  if  he  is  entitled  to  any,  is  br 
motion  to  the  court.  And  then  upon  hearing  both  sides,  the 
yerdict  would  be  set  aside,  or  sustained,  as  justice  between  the 
parties  might  require.  This  course  was  pursued  in  Hockley  v. 
Hastie,  3  J.  R.  252,  in  which  case  the  jury  had  carried  with 
them  depositions  under  a  commission,  without  the  consent  of  the 
counsel.  The  court  denied  the  motion,  because  it  appeared  from 
the  affidavits  of  several  of  the  jurors  that  the  papers  had  not 
been  read  by  the  jury.  The  same  fact,  or  something  equally 
conclusive,  might  possibly  be  shown  in  this  case,  if  an  oppor- 
tunity were  afforded,  to  resist  a  motion  to  set  aside  the 
verdict. 

These  were  all  the  exceptions  taken  on  the  trial,  whicn  were 
argued  before  us  on  the  hearing,  and  neither  of  them,  in  our 
judgment,  was  well  taken 

An  objection,  however,  was  made  for  the  first  time,  on  the 
hearing  of  the  bill  of  exceptions,  to  judgment  being  rendered 
on  the  verdict,  because  the  action  was  brought  against  the 
sheriff  of  the  county  of  Queens  for  an  act  done  by  virtue  of 
his  office,  and  by  the  statute  it  could  only  be  tried  in  the  county 
of  Queens. 

This  action  was  originally  commenced  in  the  supreme  court, 
and  the  venue  laid  in  the  city  and  county  of  New  York.  It 
was  tried  before  one  of  the  justices  of  the  supreme  court,  and 
carried  up  to  the  general  term  of  that  court,  on  a  bill  of  excep- 
tions. While  it  was  on  the  calendar  of  the  general  term,  it 
was  transferred  to  this  court,  and  argued  at  one  of  the  general 
terms  held  for  transferred  causes.  A  new  trial  was  ordered, 
and  the  cause  tried  again  at  a  trial  term  of  this  court ;  and  it 
was  heard  before  us  on  exceptions  taken  at  such  second  trial. 
The  objection  to  the  venue  was  taken,  for  the  first  time,  on  the 
argument  before  us.  It  was  either  waived  by  mutual  agree- 
ment between  the  parties,  or  it  did  not  occur  to  the  counsel  on 
the  former  trials,  or  to  the  judges  who  presided  at  those  trials, 
or  heard  the  argument  at  the  general  term.  If  it  is  to  prevail, 
it  must  be  solely  because  the  statute  imperatively  requires  it. 

The  section  of  the  statute  on  which  the  objection  is  founded 
enacts,  that  in  suits  against  public  officers,  &c.,  for  acts  done  by 
them  in  virtue  of  their  office,  if  it  shall  not  appear  on  the  trial. 
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that  the  caase  of  action  arose  within  the  county  where  such 
trial  was  had,  the  jury  shall  be  discharged,  and  judgment  of 
discontinuance  shall  be  rendered  against  the  plaintiff  (2  B.  S. 
409,  §  3). 

The  statute  was  intended  to  promote  the  convenience  of 
public  officers,  and  to  prevent  their  being  compelled  to  attend 
to  suits  of  this  description,  at  a  distance  from  home  and  the 
sphere  of  their  public  duties.  It  would  not  be  necessary  for 
them,  if  sued  in  a  foreign  county,  for  any  acts  done  by  them 
in  virtue  of  their  office,  to  adduce  witnesses,  or  to  prepare  for 
trial,  further  than  to  bring  out  the  fact,  that  the  thing  com- 
plained of  was  done  by  them  in  their  official  capacity.  On  this 
being  made  to  appear,  the  jury,  on  motion  of  defendant,  would 
be  discharged  as  a  matter  of  course.  But  when  a  sheriff,  who  is 
sued  out  of  his  own  county,  makes  his  defence,  brings  forward 
his  witnesses,  submits  his  cause  to  the  jury,  and  suffers  a  verdict 
and  judgment  to  be  rendered  against  him,  without  asking  for  the 
benefit  secured  to  him  by  the  statute,  and  then  appeals  from 
the  judgment  on  other  grounds,  there  seems  to  be  no  reasonable 
propriety  in  turning  the  plaintiff  out  of  court,  on  the  hearing 
of  the  appeal,  merely,  because  the  trial  was  had  in  the  wrong 
county. 

Had  the  defendant  in  this  cause  asked  the  judge  to  discharge 
the  jury,  on  the  ground  specified  in  the  statute,  if  the  fact  had 
been  made  distinctly  to  appear,  the  request  would  undoubtedly 
have  been  granted ;  and  if  it  had  been  refused,  the  refusal 
would  have  formed  good  cause  for  exception.  The  defendant, 
however,  did  not  think  proper  to  do  so,  but  submitted  the  case 
to  the  jury.  If,  in  fact,  he  was  sued  for  an  act  done  by  him,  as 
sheriff  of  the  county  of  Queens,  we  think  that  he  has  passed 
the  point  at  which  he  might  have  availed  himself  of  the  benefit 
of  the  statute. 

The  supreme  court,  in  the  case  of  Lowe  v.  Humphrey^  (9 
Wend.  204,)  held  that  they  would  not,  in  a  suit  against  a  public 
officer,  give  judgment  on  demurrer,  in  his  favor,  on  the  ground 
that  the  venue  was  laid  in  the  wrong  county.  The  party,  they 
held,  was  confined  to  his  statutory  remedy.  In  accordance  with 
the  principle  of  that  decision,  we  should  feel  bound  to  refuse 
to  render  judgment  on  this  bill  of  exceptions  in  favor  of  the 
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defendant,  even  if  it  clearly  appeared  that  .the  defep4ant,^pa 
sued  for  acts  done  by  him,  in  his  ofBcial  capacity. 

But  that  does  not  appear  on  this  record.  Neither  the^ .plead- 
ings, nor  the  evidence,  disclose  the  fact.  The  notice  annexed 
to  the  plea  is  no  part  of  the  record,  and  if  it  were,  it  does  not 
establish  any  fact.  Edmund  Dwight,  who  might  perhaps  have 
-proved  the  factj  was  clearly  an  incompetent* witness,  and  his  tes- 
timony was  properly  excluded.  There  is  nothing  in  the.  jci^e 
then,  a-s  presented  to  us,  inconsistent  with  the  idea,  that  the 
trespass  complained  of,  was  committed  by  the  defendant,  in  the 
city  and  county  of  New  York,  and  in  his  private,  as  distin- 
guished from  his  public  and  official  character.  He  is  styled  in 
the  complaint.  Sheriff  of  Queens  county,  but  that  is  a  mere  de- 
scription. It  is  impossible  for  us  to  infer,  simply  from  that 
designation  or  title  given  to  the  defendant,  that  he  took  the 
goods  mentioned  in  the  complaint,  by  virtue  of  a  process  issued 
and  delivered  to  him,  as  sheriff  of  Queens  county,  or  in  the  dis- 
charge of  his  official  duty.  The  objection  is  therefore  unsup- 
ported by  any  evidence,  and  must  be  overruled.  The  judgment 
at  the  special  term  is  affirmed,  with  costs. 


Joshua  W.    Brown    &    William    H.    Brown   v.  Wiluam 

McCuNE. 

The  defendant^  in  an  action  upon  a  eontracti  is  not  estopped  from  pleading  hu 

infanoy^i  hj  any  declaration  as  to  his  age  made  by  him^  at  the  time  of  the  oon- 

tract 
The  doctrine  of  estoppel  is  not  applicable  to  infants. 
When  the  complaint  is  npon  a  contract  as  the  cause  of  action^  evidence  of  a  fon- 

dulent  representation  or  intent^  a«  a  ground  for  the  recovery  of  da^utges^ 

cannot  be  received,  altlioogh  the  fraud  is  alleged  in  the  reply. 
The  cause  of  action  set  forth  in  the  complnint^  citnnot  be  altered  by  the  r^ply; 

nor  is  the  objection  waived  by  the  defendant's  proceeding  to  trial  without 

demurring. 
Tlie  denial  by  the  judge,  upon  the  trial,  of  a  motion  to  amend  a  pleadings  is  j|o% 

the  subject  of  an  exception. 
It  ii  settled  law»  .that  no  action  as  for  a  deceit^  can  be  ^i4ntitined  against  an  infiui^ 
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eveD  when  he  hM  attained  h}«  age,  grounded  npon  a  false  representation  of  his 

The  obserranee  of  the  rule  eeeme  to  be  neecMary  to  the  proteetioii,  whieh  the 
Uw  designs  to  throw  around  infants.  ^ 

(Before  Sandfokd^  Mason,  and  Paini^  J.  J.) 
(OctW;  Not.  16,  1861.) 

THfS  was  an  action  for  the  price  of  goods,  sold  and  delivered 
to  the  defendants,  in  June,  1846.  The  only  defence  set  np  in 
the  answer,  was  infancy.  The  plaintiffs,  in  their  reply,  took 
issue  upon  the  infancy,  and  also  averred,  that  if  the  defendant 
was  an  infant  at  the  time  of  the  sale,  he  falsely  and  fraudulently 
represented  himself  to  be  of  age,  and  thereby  induced  the 
plaintiffs  to  sell,  and  deliver  to  him  the  goods. 

Upon  these  pleadings,  the  cause  was  brought  to  a  trial  before 
Mr.  Justice  Duer,  and  a  jury,  on  the  16tfi  of  May,  1851.  Upon 
the  trial,  an  aunt  of  the  defendant,  who  was  called  as  a  witness, 
swore  that  he  was  born  in  her  house,  on  the  14th  October,  1825, 
and  consequently  did  not  attain  the  age  of  twenty-one,  until  the 
14th  October,  1846,  and  was  an  iniajit  At  the  time  of  the  sale 
made  to  him  by  the  plaintiffs. 

The  plaintiffs  then  offered  to  prove  Uiat  the  defendant  frau- 
dulently represented  himself  to  be  of  age,  at  the  time  of  the  pur- 
chase of  the  gooda,  and  thereby  induced  them  to  make  the  sale. 

The  judge  said  that  the  admissions  of  the  defendant,  in 
respect  to  his  age,  might  be  received  as  evidence  of  the  fact, 
but  that  he  would  not  receive  them,  as  creating  an  estoppel,  or 
as  evidence  of  fraud. 

To  thi9  decision,  the  counsel  for  the  plaintiffs  duly  excepted. 

The  plaintiffs  then  offered  to  proire  that  the  defendant  pur- 
chased goods  fraudulently,  with  an  intention  not  to  pay  for 
them — the  judge  rejected  the  evidence,  and  the  plaintiffs,  by 
their  counsel,  again  excepted. 

Under  the  restriction  laid  down  by  the  judge,  the  admissions 
of  the  defendant '  were  then  given,  in  evidence,  and  it  was 
clearly  proved,  that  at  the  time  of  the  sale  of  the  goods,  he 
represented  himself  to  be  of  full  age,  and  that  it  was  upon  the 
faith  of  this  rq>resentation,  that  the  sale  was  made.  It  was 
also  proved,  that  the  defendant  had  made  an  assignment  of  his 

Vol.  V.  15 
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prop^Hiy,  which  he  had  ratified  after  he  came  of  age,  asd  that  this 
assignment  included  the  goods  purchased  from  the  plaintiffs. 

The  counsel  for  the  plaintiffs  then  moved  to  amend  the  com- 
plaint, by  inserting  the  necessary  allegations,  to  enable  them  to 
recover  damages,  for  the  unlawful  detention  of  the  goods.  The 
judge  denied  the  motion,  but  gave  them  liberty  to  appeal,  as 
from  the  denial  of  a  motion  at  chambers,  to  the  general 
teprm. 

The  counsel  on  both  sides  having  summed  up,  the  judge  told 
the  jury,. tiiat  the  only  question  for  their  determination,  was 
whether  the  defendant  was,  or  was  not,  of  age,  when  the  goods 
were  purchased.  The  jury  found  a  verdict  for  the  defendant 
but  added  a  recommendation  to  him,  "  to  pay  his  honest  debts.' 

The  plaintiffs  appealed  from  the  judgment  at  special  term 
upon  this  verdict,  and  the  cause  was  no^w  heard  upon  the  ex 
ceptions  taken  at  the  trial. 

J,  J.  Tyler  for  plaintiffs  and  appellants,  moved  for  the  rever- 
sal of  the  judgme9t,  and  a  new  trial,  reljring  upon  the  following 
points  and  authorities : — 

Ist.  Where  a  party,  either  by  his  declaration  or  conduct,  has 
induced  another  person  to  act  in  a  particular  manner,  he  will 
iiot  be  permitted  to  deny  the  truth  of  his  admission.  {Dezell  v. 
OdeO,  8  Hill,  221.) 

2d.  This  rule  applies  toi  infants  and  femTnes  coverts,  and  is 
particularly  applicable  to  tUs  case ;  for  the  defendant,  by  his 
declaration  that  he  was  of  age,  procured  the  credit,  and  was 
guilty  of  gross  fraud.  {Cowen.  v.  HilCs  JVotes,  p.  207  ;  1  Story's 
Equity,  §  886  ;  2  Kent  Gomm^  p.  289 ;  Jennings  v.  WhUaker, 
4  Monroe  B.  51  &  53  ;  Bavis  v.  Tingk  et  al,,  8  B.  Monroe,  542 ; 
Hatty.  Tinmans,  2  Richdn.  S.  C.  120  ;  Story's  Rep.  478 ;  Savage 
V.  Foster,  9  Modern  R.  85  ;  Becket  v.  Cordky,  1  Brown  Chy.  R. 
858 ;  Lord  Teyjhham  v.  Webb,  2  Vesey,  sen.,  212 ;  Evroy  v. 
Mcholas,  2  Equity  Caser,  489  ;  Fonblanque,  Equity  4  (Am.  Ed.), 
80  Note,  z, ;  In  Bacon's  Abrg.  Title  Infancy,  I.  3 ;  Briston  v. 
EastvMn,  1  Esp.  R.  172 ;  2  Sugd.  on  Tend.  515.) 

3d.  The  code  has  abolished  the  distinction  between  legal  and 
equitable  relief^  so  far  aa  the  remedy  is  concerned.    And  the 
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all^ations  in  this  complaint,  answer  and  replj,  being  all  true, 
the  court  must  give  such  relief  as  the  facts  warrant,  whether  it 
be  in  its  nature  legal  or  equitable.  See  opinions,  kc^  collected 
in  Yoorhees'  Code  of  Practice,  p.  55  and  111  to  118,  and  Code, 
§69. 

4th.  An  infant  who  fraudulently  obtains  goods  upon  credit 
with  intent  not  to  pay  for  them,  is  liable.  {Wallace  t.  MorsSf.5 
Hill,  391.) 

5th.  The  defendant  having  assigned  the  pioperty  before  he 
was  of  a^e,  and  having  ratified  it  after,  (see  &>L  17,)  cannot  now 
repudiate  the  contract — ^because  he  in  effect  retains  the  property 
by  placing  it  beyond  his  control.  {Kitchen  v.  Lee^  11  Paige, 
107.) 

6th.  The  defendant's  omission  to  demiur  to  the  new  matters  in 
the  reply,  precludes  him  from  objecting  to  its  insufficiency  on 
the  trial ;  and  if  the  new  matter  is  proved,  plaintiff  must  suc- 
ceed. (Code,  §  155,  §  168  ;  Monell's  Practice,  p»  158  ;  Mann  v. 
Fairchildf  5  Barb.  108 ;  Bogardus  v»  Trinity  Churchy  4  Paige, 
178.) 

7th.  If  necessary,  the  court  should  permit  plaintiffs  to  amend 
the  pleadings  in  furtherance  of  justice,  and  on  liberal  terms.. 
(Code,  §  173 ;  Voorhees'  Practice,  152,  and  cases  cited  ;  Bcdcom 
v.  Woodruff,  7  Bank.  13.) 

8th.  If  the  plaintiffs  are  wrong,  they  should  be  permitted  to 
discontinue,  without  costs,  aind  the  judgment  be  vacated.  {Van 
Buren  v.  Fort,  4  Wend.  209.i 

Geo,  W,  Stevens,  for  defendaoit,  made  and  argued  the  following 
points. 

I.  The  last  two  allegations  of  the  plaintiff's  reply  are  incon- 
sistent with  the  allegations  of  the  complaint,  and  they  were  not 
entitled  to  give  evidence  under  them. 

II.  Evidence  of  the  representations  of  the  defendant  as  to  his' 
age  was  admitted,  and  there  was  no  request  on  the  part  of  tho 
plaintiffs  to  the  court,  to  charge  that  the  defendant  was  estopped,, 
by  such  representations.  There  is  no  exception  by  the  plain- 
tiffs, to  the  charge  of  the  judge. 

III.  The  denial  of  the  motioo  to  amend  was  not  an  appro* 
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priate  ground  for  exception.    {Roth  y.  Sckloss,  6  Barb.  308; 
White  V.  Stevenson,  4  Denio,  198.) 

By  the  Coubt.  Sandford,  J.— The  plaintiffs  excepted  to 
the  decision  of  the  judge,  at  the  trial,  on  two  grounds : 

1.  Because  he  held  that  the  defendant's  false  representation, 
as  to  his  age,  was  not  conclusiTe  upon  him 'by  way  of  estoppel ; 
and, 

2.  because  that  fact  was  not  received  as  evidence  of  fraud. 

There  was  a  further  offer  to  prove  that  the  defendant  pur- 
chased the  goods  fraudulently,  with  an  intention  of  not  paying 
for  them,  which  was,  undoubtedly,  founded  upon  the  same  misre- 
presentations. 

1.  In  respect  of  the  estoppel.  We  are  not  aware  that  any 
case  has  gone  the  length  of  holding  a  party  estopped,  by  any  thing 
he  has  said  or  done  while  he  was  under  age  ;  and  we  think  it 
would  be  repugnant  to  the  principle,  upon  which  the  law  pro- 
tects infants  from  civil  liabilities,  in  general.  It  is  true,  that 
courts  of  equity  have  sometimes  refused  relief,  on  the  ground 
of  fraud  or  suppression  of  the  parties  seeking  it,  while  they  were 
minors  ;  and  we  do  not  deem  it  necessary  to  dissent  from  those 
decisions.  At  the  same  time,  we  are  clear  that  the  doctrine  of 
estoppel  is  inapplicable  to  infants.  In  nearly  every  case  where 
.  litigation  has  ensued,  in  consequence  of  the  contracts  of  infants, 
such  contracts  have  been  made,  either  on  the  express  statement, 
or  the  tacit  assumption,  that  such  infants  were  of  full  age  ;  and 
in  the  latter  instance,  the  suppression  of  the  truth  is  as  base,  as 
the  falsehood,  in  the  former.  Yet  there  is  no  case  to  be  found 
in  which  it  has  been  held,  that  the  infant,  on  such  a  statement 
or  assumption,  was  bound  by  his  contract.  If  he  were  thereby 
estopped  from  denying  his  majority,  the  contract  would,  of 
course,  be  adjudged  valid  and  obligatory  upon  him. 
A  contrary  doctrine  would  overturn  the  whole  law  relative 


Nonb— InfaDto  not  bonnd  by  any  forfeitnre,  even  in  obligation  for  neceflaariet. 
Ch.  Litt  112 ;  and  Tindal,  Oh.  J,  in  Cooper;  Overton  in  Bing.  252,  See  4  Sand. 
Gh.  B.  87,  48. 
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to  the  contracts  of  infants.  From  holding  that  an  infant  was 
estopped  by  a  falsehood  as  to  his  age,  the  next  step  wonld  be  to 
hold  him  estopped  by  a  suppression  of  the  fact  that  he  was  under 
age,  when  he  was  sileiit  on  that  point,  while  he  knew  that  the 
party  with  whom  he  was  contracting  supposed  him  to  be  of  age. 
There  is  no  difference  in  principle  between  the  direct,  and  the 
inferential  falsehood ;  the  one  is  as  fraudulent,  as  the  other. 
Then,  if  we  hold  that  an  infant,  buying  merchandise  on  his  state- 
ment that  he  is  twenty-one  years  of  age,  is  bound  by  his  own 
contract,  we  must  next  hold  that  an  infant  executing  a  deed  or 
mortgage  of  his  real  estate,  is  bound  by  it,  because  the  act  as- 
sumed that  he  was  legally  capable  of  executing  such  an  instru- 
ment, and  he  omitted  to  inform  the  grantee,  that  his  age  incapa- 
citated him  from  so  doing. 

We  think,  that  the  judge  was  right  in  holding  that  the  defend- 
ant was  not  estopped,  by  his  statement  as  to  his  age. 

2.  In  the  next  place,  ought  the  judge  to  have  received  that 
fact  as  evidence  of  fraud  in  obtaining  the  goods  ? 

The  first  objection  to  this  is  found  in  the  circumstance  that 
the  plaintiffs  did  not  bring  their  action  for  damages  by  reason 
of  fraud.  The  complaint  is  simply  for  goods  sold  and  delivered* 
The  reply,  it  is  true,  alleges  the  false  representation  as  to  the 
defendant's  age,  and  that  by  that,  and  other  fraudulent  pre- 
tences, he  obtained  the  goods.  But  that  does  not  obviate  the 
objection.  It  is  in  the  complaint,  and  not  in  the  reply,  that  we 
are  to  look  for  the  cause  of  action.  If  the  plaintiffs  had  intended 
to  change  their  ground  of  action  from  a  demand  upon  contract,, 
to  one  for  a  fraud,  they  should  have  amended  their  complaint. 
The  statement  of  the  fraud  for  the  first  time  in  the  reply,  did 
not  avail  to  make  it  a  cause  of  action.  This  objection  is  fatal 
to  the  offer  to  prove  the  purchase  with  the  fraudulent  intent  of 
not  paying  for  the  goods,  as  well  as  to  the  rejection  of  the  false 
representation  as  warranting  of  itself  a  recovery. 

The  application  to  amend  was  addressed  to  the  discretion  of 
the  judge,  and  his  denial  of  the  motion  is  not  the  subject  of  an 
exception. 

K,  however,  the  complaint  had  been  amended,  so  as  to  make 
it  a  claim  for  damages  by  reason  of  the  false  representation  as 
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to  the  defendant's  age,  on  the  score  of  fraud,  it  would  not  have 
enabled  the  plaintiflFs  to  recover. 

We  believe  the  law  remains  as  it  was  laid  down  in  Johnson  v. 
Piej  1  Kel.  905  and  913  (S.  C.  on  its  first  argument  in  1  Lev. 
169),  which  was  an  action  on  the  case  for  a  fraudulent  represen- 
tation, by  the  defendant,  that  he  was  of  full  age,  whereby  he 
induced  the  plaintiff  to  lend  him  money  on  a  mortgage,  when, 
in  fact,  he  was  only  twenty  years  and  six  months  old,  and  he 
afterwards  avoided  the  mortgage  for  infancy.  After  a  verdict 
for  the  plaintiff,  judgment  was  arrested,  on  the  ground,  that  the 
action  could  not  be  maintained  for  such  a  false  statement,  made 
by  an  infant.  It  is  stated  in  that  case  that  the  same  point  was 
held  the  previous  term,  in  the  case  of  Chove  v.  JSTevU. 

These  decisions  have  remained  the  law  in  Etigland  to  the  pre- 
sent day  (Macpherson  on  Inf.  482),  and  we  are  disposed  to 
acquiesce  in  them,  as  well  adapted  to  maintain  the  protection, 
which  the  common  law  has  thrown  around  infants. 

The  judgment  at  the  special  term  must  be  affirmed. 


Haqgerty  v.  The  Allaire  Works. 

An  agreement  by  a  creditor,  to  take  from  his  debtor,  stock  in  an  incorporated 
eompany,  at  its  par  yalne,  and  to  appropriate  the  same,  on  aeoonnt  of  the  debt 
due  the  creditor,  will  be  construed  as  relating,  ezdnsiTely,  to  that  portion  of 
the  debt  which  is  unsecured ;  and  it  will  be  extiogmshed  by  the  assignment  of 
that  debt  to  a  third  person,  with  the  assent  of  the  debtor.  Or,  if  not  extin- 
guished, it  follows  the  debt^  and  its  performance  devolves  upon  the  person  to 
whom  the  debt  is  assigned. 

Where  a  portion  of  a  debt  is  assigned  to  a  third  person,  with  the  debtor^s  absent, 
the  latter,  in  an  action  bj  the  creditor,  to  recover  for  the  part  of  the  debt  not 
assigned,  cannot  allege  errors  in  the  setvlement  of  an  account,  between  him 
and  the  plaintiff,  in  respect  to  the  debt  assigned,  nor  set  off  erroneous  credits 
against  the  claims  of  the  plaintiff  His  remedy  is  to  have  them  deducted  from 
the  debt  assigned. 

An  agreement  between  mortgager  and  mortgagee,  to  raise  the  interest  upon  a 
bond  and  mortgage,  from  six  to  seven  per  cent  is  valid  in  law;  the  considera- 
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tioii  of  forbearance  being  neoeMarily  implied,  and  ihe  oontimMBoe  of  the  agree- 
ment being  neeeoarilj  oo-eztensiye,  with  the  forbearanee. 
Sneh  an  agreement  is  binding  upon  purchasers  of  the  mortgaged  premiaei^  though 
made  after  the  purchase  bj  them,  if  it  appears  that  the  agreement  has  been 
adopted  and  acted  upon  by  them. 
(Before  Oaklet,  C!i.  J.,  Sawdfobd  A  Dues,  J.  J. ) 
November  8«  8,  29,  1851. 

Appeal  from  a  decree,  made  at  special  term,  by  Justice  Sand- 
ford. 

The  complaint  was  filed  by  John  Haggerty,  to  procure  the 
satisfaction  of  four  bonds,  secured  by  mortgages  on  the  lands 
and  property  of  the  Allaire  Works,  in  the  city  of  New  York, 
by  a  foreclosure  of  the  mortgages,  as  follows  : 

1.  Bond,  by  James  P.  Allaire,  to  the  executors  of  G.  Smith, 

(and  assigned  in J844  to  plaintiff,)  dated  December  11, 1824,  for 

$11,000,  and  interest  (raised  from  six  per  cent,  to  seven  per 

cent,  by  agreement  of  Jas.  P.  Allaire,  in  December,  1842) /rom 
June  11, 1«44. 

2.  Band,  by  J.  P.  Allaire,  to  the  executors  of  Smith,  (assigned 
in  1844,  to  J.  Haggerty,)  dated  June  17, 1826,  for  $3,000,  and 
interest,  at  seven  per  cent,  from  June  7, 1844. 

8.  A  bond  of  J.  P.  Allaire  to  Jas.  Boorman,  (for  hifl  firm,) 
dated  June  6, 1839,  (assigned  to  John  Haggerty,  June  6, 1849,) 
for  $10,000,  and  interest  at  Beven  per  cent,  from  January  22d, 
1850. 

4.  A  bond  of  Jas.  P.  Allaire  to  John  Haggerty,  dated  June 
6, 1839,  for  $10,000,  and  interest  at  7  per  cent,  from  date. 

These  bonds  were  secured  by  three  mortgages  of  Allaire, 
bearing  even  date  with  the  bonds,  respectively  ;  the  two  latter 
by  one  mortgage.  Jas.  P.  Allaire  owned  the  lands  at  the  date 
of  the  mortgages,  on  the  20th  of  January,  1842.  John  Hag- 
gerty conveyed  to  the  Allaire  Works,  the  premises  included  in 
the  Boorman  mortgage  (which  embraced  the  lands  in  the  other 
mortgages),  subject  to  the  existing  mortgages  thereon,  amoun^ 
ing  to  $58,350  of  principal,  which  with  the  interest  was  part  of 
the  consideration,  and  was  assumed  to  be  paid  by  the  grantees. 
The  mortgages  in  suit  were  part  of  these  existing  mortgages. 
The  defences  set  up  by  the  answer  were  : — 1.  That  the  agree- 
ment to  raise  the  interest  on  the  $11,000  bond,  was  not  binding 
on  them,  it  having  been  made  after  the  purchase  of  the  mort- 
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gaged  premises  by  them.  That  the  interest  on  the  ^3,000  bond 
was  only  due  from  June  17, 1844.  That  the  interest  on  the 
$10,000  bond  to  John  Haggerty  was  only  due  from  January 
20, 1844.  2.  A  claim  for  errors  in  an  account  iirhich  it  was 
alleged  was  settled,  April  5, 1850.  3.  A  claim  that  J.  Hag- 
gerty had  agreed  to  take  $30,000  of  the  stock  of  the  Unit^ 
States  Mail  Steamship  Company,  at  par  value,  on  account  of  the 
debt  of  the  Allaire  Works,  which  stock  they  had  offered  to 
him  and  he  had  refused,  and  on  which  the  defendants  claimed 
there  was  a  loss  of  $5,000.  The  replication  alleged,  that  on 
the  5th  of  April,  1850,  besides  the  bonds  and  mortgages  in  suit, 
the  defendants  owed  the  plaintiff  upwards  of  $110,000,  and  Jas. 
P.  Allaire  owed  him  upwards  of  $61,000.  That  a  general 
arrangement  was  then  made,  to  which  the  defendants  were  a 
party,  which  expressly  acknowledged  the  amounts  of  the  boods 
and  mortgages  in  the  complaint  to  be  due  to  the  plaintiff,  and  to 
be  unimpaired  and  unaffected,  and  by  which  the  plaintiff,  in  con- 
sideration of  $80,000,  released  Allaire  from  his  debt  and  trans- 
ferred to  him  the  debt  of  the  defendants,  (excepting  the  debts 
secured  by  the  mortgages  mentioned  in  the  complaint,)  and  also 
the  stock  J.  Haggerty  held  in  the  Allaire  Works ;  Allaire  un- 
dertaking to  apply  the  amount,  as  far  as  necessary,  to  pay  up  in 
full  the  said  stock  of  J.  Haggerty  in  the  Allaire  Works,  and  to 
indemnify  J.  Haggerty  against  all  claims  of  the  company  and  its 
creditors  against  him  as  such  stockholder  ;  which  transfer  and 
release  embraced  all  transactions  referred  to  in  the  answer, 
prior  to  its  date.  It  also  traversed  the  various  allegations  of 
errors,  and  also  alleged  that  the  amounts  owing  to  the  plaintiff 
by  Allaire  and  the  defendants  exceeded  what  he  received  by 
the  arrangement,  by  more  than  such  alleged  errors.  And  also 
set  up  that  these  errors,  if  any,  were  to  be  settled  with  Allaire, 
to  whom  the  debt  was  transferred,  and  with  whom  the  defend- 
ants settled,  if  they  did  settle  it.  It  denied  the  agreement  as  to 
the  stock  in  the  U.  S.  Steamship  Company,  and  denied  any 
damages,  and  all  right  for  the  defendants  to  offer  the  stock  to  him 
in  payment,  or  that  anything  ought  to  be  thereupon  deducted 
from  the  bonds  and  mortgages. 

The  issues  thus  joined  came  on  to  be  tried  before  Mr.  Justice 
Sandford,  without  a  jury,  on  the  20th  day  of  March,  1851.    The 
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plaintiff  gave  in  evidence  the  mortgage  and  bonds,  the  assign- 
ments and  agreements  mentioned  in  the  complaint,  and  also  the 
instruments  of  release,  transfer,  and  acknowledgment  of  April 
5th,  1850,  between  the  plaintiff  and  James  P.  Allaire,  and  to 
which  the  defendants  were  parties ;  also,  the  agreements  to 
raise  interest  on  the  $10,000  mortgage,  made  December  30, 
1842,  and  receipts  for  interest  thereon,  at  the  rates  of  seven  per 
cent.,  dated  July  11,  1843,  Feb.  12, 1844,  and  July  27, 1844— 
the  two  former  from  J.  P.  Allaire,  and  the  two  latter  from  the 
treasurer  of  the  defendants ;  and  the  deeds  of  January  20th, 
1842,  by  which  the  defendants  were  to  pay  the  interest.  The 
agreement  of  April  5th,  1850,  recited  the  bond  of  $10,000  to 
John  Haggerty,  of  June  6th,  1839,  and  the  interest  thereon,  as 
being  due  without  any  qualification. 

The  defendants  gav6  in  evidence  a  statement  of  January  20, 
1844,  signed  by  the  plaintiff,  showing  the  interest  on  this  bond 
charged  from  20  January,  1843,  to  20  January,  1844,  to  form 
part  of  a  balance  of  $2601  21,  for  which  a  note  on  demand  was 
given  by  Allaire  to  Haggerty.  This  note  was  in  J.  Haggerty's 
hands,  and  was  released  to  J.  P.  Allaire  by  the  release  of  April 
5, 1850. 

As  to  the  claim  for  alleged  errors  in  the  account  of  Haggerty, 
with  the  Allaire  Works,  it  appeared  in  evidence  that  on  the  5th 
April,  1850,  J.  Haggerty,  with  the  assent  and  admission  of  the 
defendants,  transferred  to  J.  P.  Allaire,  for  $80,000,  not  only 
this  balance  of  $156,715  35,  but  also  released  Allaire  from  a 
bond  for  $42,837  19,  the  said  note  for  $2,601  41,  and  a  note  for 
$1,400,  with  interest,  and  assigned  and  transferred  to  him  531 
shares  of  stock  in  the  Allaire  Works. 

As  to  the  IT.  S.  steamship  stock,  it  appeared  that  the  Allaire 
Works  were  desirous  of  obtaining  the  contracts  for  the  ma- 
chinery of  the  steamers  Pacific  (amounting  to  $225,000)  and 
Baltic  ($240,000)  ;  but  it  was  made  a  condition  of  their  obtain- 
ing the  contracts,  that  they  should  take  $20,000  stock  in  the 
ship  Pacific,  and  $10,000  in  the  ship  Baltic  on  account  of  the 
work  to  be  done. 

It  was  finally  agreed,  that  the  company,  to  get  the  contracts, 
would  make  the  subscription  for  the  stock,  and  that  Mr.  Hag- 
gerty, who  was  then  pressing  the  company  for  his  claim,  would 
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take  the  stock  and  appropriate  it  on  account  of  the  debt  of  tiie 
defendants,  Mr.  M'llvaine  understanding  that  it  was  to  be 
credited  at  its  value,  and  Allaire  stating  in  his  testimony  that 
plaintiff  was  to  take  it  "  in  the  same  manner  "  as  the  defendants. 
The  contracts  for  the  machinery  did  not  speak  of  the  taking 
of  the  stock  in  pa3nnent,  which  was  a  verbal  understanding. 
The  contracts  were  made  before  the  actual  subscription  by  the 
defendants  for  the  stock.  The  subscription  was  Oct.  4,  1849. 
The  payments  on  the  contracts  began  as  early  as  July  25, 1848, 
and  deductions  were  made  from  each  payment  under  the  con- 
tract, of  ten  per  cent.,  so  as  to  fill  up  the  stock,  and  the  $8(),0(k) 
was  not  made  up  until  June  5, 1850,  when  the  defendants  were 
entitled  to  it.  The  stock  was  issued  about  June  22, 1850.  Xo 
evidence  was  given  of  the  actual  value  of  the  stock,  nor  of  any 
loss  sustained  by  the  defendants  in  relation  thereto. 

They  held  the  stock  at  the  time  of  the  trial.  No  tender  of 
the  stock  before  suit  brought  was  shown,  but  the  defendants 
tendered  to  the  plaintiff,  in  open  court,  a  transfer  of  the  $30,000 
of  stock,  which  tender  the  plaintiff  refused  to  accept. 

The  counsel  for  the  defendants  claimed  and  insisted,  that  the 
interest  on  the  bond  and  mortgage  to  John  Haggerty  and  Mary 
B.  Smith,  for  $11,000,  should  be  computed  at  the  rate  of  six  per 
cent.,  instead  of  seven  per  cent.,  per  annum.  That  the  interest 
on  the  bond  and  mortgage  to  John  Haggerty,  for  $10,000,  should 
be  computed  from  January  20,  1844.  That  the  sum  of  99  dol- 
lars and  17  cents,  paid  for  interest  on  the  bond  and  mortgage 
to  Robert  Lenox,  accruing  prior  to  the  20th  of  January,  1842, 
should  be  credited  to  the  defendants.  That  interest  on  the  said 
sum  of  $99  17  should  be  allowed  to  the  defendants,  and  that 
the  amount  of  the  cost  of  the  $30,000  of  stock,  with  interest, 
should  be  deducted  from  the  amount  due  the  plaintiff,  and  that 
he  should  be  adjudged  to  receive  a  transfer  of  said  stock  in  lieu 
of  so  much  money.  The  counsel  for  the  plaintiff  resisted  all  the 
above  claims  of  the  defendants,  and  claimed  judgment  as  prayed 
for  in  the  complaint.  The  court  thereupon  decided,  Ist.  That 
an  agreement  by  the  defendants  to  change  the  rate  of  interest 
on  the  bond  and  mortgage  of  $11,000,  from  6  to  7  per  cent.,  was 
sufficiently  proved,  and  that  interest  should  be  computed  at  that 
rate  on  the  said  bond  and  mortgage.    2nd.  That  the  payment 
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of  the  interest  up  to  January  20, 1843,  on'  the  bond  and  mort- 
gage to  John  Haggerty,  for  $11,000,  had  been  proved,  but  that 
the  facts  proved  respecting  the  giving  of  the  note  by  James  P. 
Allaire  to  the  plaintiff,  for  the  interest  from  January  20, 1843, 
to  January  20, 1844,  in  connexion  with  the  subsequent  compro- 
mise and  surrender  of  said  note,  under  the  agreement  of  April 
5,  1850,  did  not  establish  a  payment  of  the  said  interest  accru- 
ing January  20,  1844,  and  that  interest  should  be  computed 
on  the  said  bond  and  mortgage  from  January  20, 1843.  8rd. 
That  the  defendants  were  entitled  to  be  credited  with  the  sum 
of  (99  17,  paid  on  the  Lenox  bond  and  mortgage,  but  not  with 
any  inta*est  on  that  sum.  4th.  That  no  allowance  should  be 
made  to  the  defendants  on  account  of  the  $30,000  of  stock. 
That  so  far  as  the  agreement  respecting  said  stock  was  proved, 
the  plaintiff  was  not  bound  to  take  the  said  stock,  or  to  give 
credit  on  the  mortgages  in  suit  to  the  defendants  for  any  sum 
whatever  on  account  thereof.  That  the  agreement,  if  legal,  and 
proved,  and  whatever  its  construction  might  be,  would  only 
entitle  the  defendants  to  damages  for  the  plaintiff's  refusal  to 
take  said  stock  ;  that  no  such  damages  had  been  proved,  and 
that  if  proved,  they  could  not  be  set  off  in  this  action.  To  each 
and  every  of  the  said  decisions,  as  well  upon  the  questions  of 
law,  as  of  fact,  the  counsel  for  the  defendants  duly  excepted. 

The  court  then  directed  that  judgment  be  entered  for  a  fore- 
closure of  the  said  mortgages,  and  a  sale  of  the  mortgaged  pre- 
mises to  pay  the  amount  due  the  plaintiff.  That  in  computing 
the  said  amount  there  should  be  allowed  to  the  plaintiff,  1st. 
On  the  bond  to  John  Haggerty  and  Mary  R.  Smith,  executor 
and  executrix,  dated  June  17,  1826,  $3,000,  with  interest,  at  7 
per  cent,  from  June  17, 1844.  2nd.  On  the  bond  to  the  same 
parties,  dated  December  11, 1824,  $11,000,  and  interest  at  7  per 
cent.,  from  June  11, 1844.  8rd.  On  the  bond  to  James  Boor- 
man,  dated  June  6, 1839,  $10,000,  and  interest  from  December, 
1849.  4th.  On  the  bond  to  John  Haggerty,  dated  June  6, 1839, 
$10,000,  and  interest  from  January  20, 1843.  And  that  from 
the  above  sums  there  should  be  deducted  the  sum  of  $99  17, 
above  mentioned,  without  interest.  To  which  directions  seve- 
rally the  defendants'  counsel  excepted,  and  from  the  judgment 
entered  he  appealed  to  the  general  term. 
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D.  Lardf  for  the  plaintiff. 

H.  F.  Clark,  for  the  defendants. 


By  the  Court.  Dubr,  J.— The  decree  of  Mr.  J.  Sandford, 
at  special  term,  must  be  affirmed  as  modiJBied  upon  the  following 
grounds : 

I.  The  credit  of  $30,000,  claimed  by  the  defendants,  is 
rejected,  because,  (1.)  The  agreement  of  the  plaintiff  to  take 
from  the  defendants  $30,000  of  the  stock  of  the  New  York 
and  Liverpool  United  States  Mail  Steamship  Company,  and  to 
credit  the  defendants  with  the  same  at  its  par  value,  assuming 
such  agreement  to  have  been  proved,  is  construed  by  the  court 
as  relating  exclusively  to  that  portion  of  the  debt  due  to  the 
plaintiff,  which  was  then  unsecured,  and  consequently  was 
extinguished  by  the  assignment  of  that  debt  to  Allaire,  with 
the  consent  of  the  defendants ;  or  if  not  extinguished,  it 
followed  the  debt,  and  its  performance  devolved  upon  Allaire. 
(2.)  That  the  articles  of  agreement  and  settlement  of  the  5th 
of  April,  1850,  even  upon  the  supposition  that  the  original 
intention  of  the  parties  was  different  from  that  which  has  been 
stated,  are  conclusive  evidence  that  the  whole  principal  of  the 
debt  secured  by  the  bonds  and  mortgages  was  then  due  and 
owing,  and  this  express  admission  of  the  defendants  precludes 
the  supposition  that  the  debt  so  secured  was  subject  to  any 
deduction  whatever  on  account  of  the  credit  which  is  now 
claimed.  (3.)  That  as  the  legal  construction  and  effect  of  the 
articles  of  agreement  could  not  be  contradicted  and  varied  by 
parol  evidence,  the  proof  offered  by  the  defendants  of  the  declara- 
tions made  by  the  plaintiff,  during  the  negotiation,  which  led  to 
the  articles  of  agreement,  or  at  the  time  of  the  execution  thereof, 
was  properly  rejected.  (4.)  That  the  rejection  by  the  judge  of 
evidence  offered  in  relation  to  the  stock  of  the  steamship 
Panama,  was  immaterial.  The  evidence  could  only  have  been 
material  as  bearing  upon  the  question  whether  the  $80,000 
stock  was  to  be  taken  at  par,  and  for  the  purposes  of  our  judg- 
ment this  has  been  assumed  to  be  the  meaning  of  the  agreement. 

II.  That  evidence  of  the  credits  alleged  to  have  been  given 
erroneously  to  the  plaintiff,  in  the  settlement  of  his  account  of 
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$156,715,  was  properly  rejected,  since  if  the  defendants  are  not 
wholly  precluded  by  the  settlement  from  alleging  the  existence 
of  such  errors,  they  are  entitled  to  deduct  the  snms  which  they 
involve  from  the  debt  as  assigned  to  Allaire,  but  not  to  set 
them  off  against  the  claims  of  the  plaintiff  in  this  action. 

III.  That  interest  on  the  bond  and  mortgage  for  $11,000 
was  properly  computed  at  7  per  cent,  from  the  11th  of  December, 
1842.  (1.)  Because  the  agreement  for  raising  the  interest  from 
6  to  7  per  cent.,  was  valid  in  law,  the  consideration  of  forbear- 
ance being  necessarily  implied,  and  the  continuance  of  the  agree- 
ment being  coextensive  with  the  forbearance.  (2.)  Because  it 
was  sufficiently  proved  that  the  agreement  was  adopted  and 
acted  upon  by  the  defendants,  and  it  was  therefore  unim- 
portant whether  it  was  originally  made  by  Allaire  under  their 
authority. 

The  court  is  of  opinion  that  the  judge  erred  in  not  crediting 
the  defendant  with  the  payment  of  interest  on  the  bond  of 
$10,000  from  January,  1843,  to  January,  1844,  and  order  the 
decree  to  be  modified  accordingly. 


AuGUSVUS  H.  Brahe  &,  Hekbt  Eatseb  t^.  Mabcus  T.  G. 

EinBALL  &  Joseph  Beeslet. 

CHien  entries  on  the  book  of  a  defendant  are  read  by  his  counsel  upon  the  trial, 
without  objection,  they  are  evidence,  bearing  upon  the  fact  they  were  adduced 
to  prove,  and  the  charge  of  the  judge,  submitting  them  as  such  to  the  considera- 
tion of  the  jnry,  is  not^  for  that  reason,  liable  to  an  exception. 

When  the  question  is,  whether  a  credit  was  given  to  A  A  B  as  portneni,  or  to  A 
alone;  the  subsequent  admission  by  B  of  the  liability  of  the  firm,  roay  be 
received  as  e^denee  of  the  fact,  since  the  effect  is  not  to  charge  A  with  a  debt, 
to  which  he  would  not  otherwise  have  been  liable,  but  to  discharge  him  in  part 
from  an  admitted  liability. 

Motion  for  a  new  trial  denied,  and  judgment  at  special  term  affiraed  wiHi  eostsi 
Before  Oaklkt,  Gh.  <L,  Mason  A  Paimie^  JJ. 
October  6th,  Nov.  8th,  1851. 

This  was  an  action  to  recover  the  amonnt  of  two  promissory 
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notes,  ODe  for  $294,  the  other  for  (222  18,  given  by  the  defend- 
ants to  the  plaintiff. 

The  defence  was  a  set-off  for  goods  sold  to  th^.  plaintiffs, 
as  partners,  composing  the  firm  of  Brahe  &  Co.  The  jury 
found  a  balance  due  to  the  defendants  of  $41  6,  for  which  sum, 
with  costs,  judgment  was  entered  in  their  favor. 

The  plaintiffs  appealed  from  this  judgment,  and  the  cause 
was  now  heard  upon  the  following  bill  of  exceptions. 

Afterwards,  to  wit,  on  the  22d  day  of  April,  of  April  Term, 
A.D.  1850,  this  cause  came  on  to  be  tried  before  the  Honora- 
ble Lewis  H.  Sandford,  one  of  the  justices  of  this  court,  and  a 
jury  of  the  city  and  county  of  New  York,  duly  chosen,  sworn, 
and  empanneled  for  that  purpose. 

The  defendant  offered  evidence  of  the  loss  of  an  order-book 
in  which  it  was  alleged  were  certain  entries  affecting  the  lia- 
bilities of  the  plaintiffs,  for  the  purpose  of  having  their  claii£ 
in  this  action  reduced  or  extinguished  by  a  set-off. 

The  evidence  was  as  follows  : 

James  Marshall — The  order-book  I  have  testified  about,  in 
which  the  entry  was  written,  is  lost ;  it  mysteriously  disap- 
peared on  or  about  the  14  th  day  of  November  last ;  the  book 
had  but  one  usual  place,  being  near  the  place  where  Mr.  Kim- 
ball cuts.  There  are  two  entrances  to  the  store,  one  from 
Broadway  and  one  from  Warren  street ;  as  near  as  I  can  recol- 
lect, the  book  stood  within  three  yards  of  the  Warren  street 
door ;  I  saw  this  order-book  when  I  opened  the  store  on  the 
morning  the  book  was  missing,  and  about  six  and  a  half  o'clock ; 
I  do  not  recollect  opening  the  back  door  ;  sometimes  the  men 
came  in  early  for  their  work,  and  I  let  them  out  this  back  door ; 
I  did  not  miss  the  book  until  eight  o'clock  in  the  morning,  when 
Mr.  Beesley  came  in  ;  as  near  as  I  can  recollect,  one  or  two  of 
our  journeymen  were  in ;  I  don't  recollect  bolting  the  door 
after  letting  them  out;  all  this  time  the  front  entrance  was 
open  ;  a  search  was  made  for  this  book  all  over  the  store ;  Mr. 
Beesley  came  in,  and  went  to  get  the  order  book,  and  could  not 
find  it ;  from  the  time  of  seeing  the  book  in  the  morning,  up 
to  the  time  of  the  discovery  of  the  loss,  Mr.  Kimball  was  not 
in  the  store. 

Cross-examimd — ^The  book  was  always  kept  at  niglit  on  th« 
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cutting  counter  ;  I  am  always  there  before  seven  o'clock  in  the 
morning  ;  I  recollect  seeing  the  book  on  the  counter  that  day  ; 
this  order-book  contained  the  different  orders,  the  items  and 
description  of  goods ;  there  were  two  journeymen  in  that 
morning ;  these  books  were  not  used  by  journeymen  ;  I 
had  heard  of  this  suit  being  commenced  before  the  loss  of  this 
book. 

The  defendants  next  called 

Joseph  Beesley,  one  of  the  defendants,  who  being  sworn, 
testified  : — My  order-book  has  been  lost ;  I  missed  it  on  the 
14th  of  November  last ;  I  searched  all  over  the  store  for  it ;  I 
missed  it  about  eight  o'clock  in  the  morning,  almost  immedi- 
ately after  I  arrived. 

Cross-examined — Have  not  made  any  inquiries  of  the  journey- 
men who  were  in  the  shop  about  this  book. 

The  defendants  next  called 

Marcus  T.  C,  Kimball,  one  of  the  defendants,  who  being 
sworn,  testified : — I  had  an  order-book ;  it  has  been  lost ;  I 
can't  recollect  the  date  of  the  loss ;  it  was  some  time  after  this 
suit  was  commenced  ;  it  was  missed  quite  early  in  the  morning, 
prior  to  my  arrival  at  the  store ;  it  was  three  years  old  last 
September  ;  Beesley  and  Marshall  said  they  had  it  out  examin- 
ing it,  and  afterwards  missed  it ;  we  made  search  and  examina- 
tion for  it,  but  could  not  find  it. 

Cross-examined — I  don't  know,  I  have  no  idea  what  has 
become  of  it.  Mr.  Beesley  and  Mr.  Marshall  said  they  had 
seen  the  book  the  morning  it  was  lost ;  they  had  gone  to  enter 
an  order,  when  they  discovered  the  book  was  missing  ;  I  got  to 
the  store  between  seven  o'clock  and  eight  o'clock  ;  the  store  is 
opened  between  six  and  seven  generally ;  nothing  was  said 
about  any  one  having  been  in ;  the  book  was  of  no  value  to  any  one 
but  ourselves ;  it  contained  measures  and  orders  generally. 
We  gave  publicity  to  the  loss,  and  spoke  to  police  officers 
in  the  matter  ;  it  was  valued  as  a  record  of  measures  of  persons 
abroad^ 

The  defendants  here  offered  to  give  parol  evidence  of  the 
eontente  of  the  said  order-book,  to  which  the  plaintiffs  objected^ 
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on  tl\e  gronnd  that  sufficient  evidence  of  the  loss  of  said  book 
had  not  been  given.  The  court  overruled  the  objection,  and 
decided  that  in  the  judgment  of  the  court  the  proof  was  suffi- 
cient, and  permitted  the  evidence ;  and  the  plaintiff  excepted, 
and  the  exception  was  duly  noted. 

The  defendants  introduced  their  day-book  on  the  trial,  and  a 
witness  testified  to,  and  concerning  entries  therein  without  ob- 
jection. The  plaintiffs  introduced  in  evidence  the  defendants' 
ledger,  and  the  index  thereto,  and  read  entries  therefrom.  It 
was  sought  by  the  defendants,  by  the  evidence  given,  to  charge 
the  plaintiffs  for  certain  goods  shipped  to  one  Peter  Wagner  in 
New  Orleans,  and  alleged  to  have  been  sold  to  them  by  the 
defendants. 

There  was  evidence  on  the  part  of  the  defendants  tending  to 
show  that  the  plaintiff  Brahe  had  ordered  the  goods  in  ques- 
tion, after  the  firm  of  Brahe  &  Co.  had  been  formed. 

The  point  to  be  submitted  to  the  jury,  was  to  say  whether  or 
not  the  credit  was  given  to  Brahe  alone,  or  to  A.  H.  Brahe  & 
Co.,  the  plaintiffs. 

There  was  also  evidence  that  after  the  goods,  or  some  of 
them,  had  been  ordered,  the  plaintiff  Eayser  had  called  on  the 
defendants,  and  requested  the  defendants  to  draw  on  Wagner 
for  the  amount,  and  said  that  if  the  defendants  would  draw  on 
Wagner,  he,  Wagner,  would  more  readily  pay  defendants  than 
Brahe  &  Co.  Beesley  concluded  to  do  it,  as  a  favor  to  Brahe 
&  Kayser. 

The  judge  charged  the  jury,  that  in  reference  to  the  point 
whether  the  credit  was  given  to  Brahe  alone,  or  to  Brahe  A 
Co.,  the  jury  might,  in  connexion  with  the  entries  in  the  defend- 
ants' books,  consider  the  testimony  on  the  other  side,  thai 
Kayser  called  en  the  defendants  subsequently  to  the  goods  being 
ordered^  to  request  them  to  draw  on  Wagner. 

To  this  portion  of  the  charge  the  plaintiffs,  by  their  counsel, 
excepted,  and  the  exception  was  duly  noted. 

The  jury  returned  a  verdict  in  favor  of  the  defendants 
against  the  plaintiff  for  forty-one  dollars  and  six  cents. 

Jf.  B.  Blunt,  for  plaintiff,  said  he  should  not  press  the  first 
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exception,  that  the  order-book  was  improperly  admitted  in  evi- 
dence, bat  contended,  that  the  exception  to  the  charge  of  the 
judge,  was  well  taken. 

jR.  J.  IHBon,  for  defendants,  contra, 

Br  TWE  Cp99T.  Qakut,  C.  J.— Tke  objectio^,  .that  .lihe 
proof  of  the  loss  of  the  order-book,  was  insufficient,  was  very 
properly  abandoned*    It  was  plainly  untenable. 

It  is  not  necessary  to  determine,  whether  the  ent^es  in  the 
boak&  of  the  defendants,  which  were  read  by  tbeir  counsel,  nppn 
the  trial,  were  proper  evidence  of  the  facts,  they  were  adduced 
to  prove.  No  objection  was  made  to  them  at  the  time,  nor 
were  they  read  subject  to  any  future  objection.  They  became 
evidence,  therefore,  in  judgment  of  law^  by  the  ^adnii^ion  and 
consent  of  the  coonsel  for  the  plaintifi^  and  it  was  the  duty  ..of 
the  jndge,  to  submit  them  as  evidence,  to  the  consideration  of 
the  jury.  His  omission  to  do  so,  would  have  furnished  to  the 
defendants,,  a  f far  .n^ore  rea4onable  grpund  of, exception*  for 
the  same  reasons,  the  judge  was  justified  in  calling  the  atten- 
tion of  the  jury  to  the  subsequent  declarations  of  Eayser,  as  a 
part  of  the  proof^  that  credit  had  been  given  to  the  firm,  and 
not  to  Brahe,  individually,  and  had  this  evidence  been^, objected 
to,  when  offered,  we  do  not  think  the  objection  could  have  been 
sustained.  The  admission  by  Eayser,  of  tl^e  liability  of  the 
firm,  no  matter  when  made,  was  clearly  good  evidence  against 
himself;  nor  under  the  circumstances,  could  the  reception  of 
the  evidence,  furnish  any  ground  of  complaint  toBraiie,  since 
its  effect  was  not  to  charge  him  with  a  debt,  for  which,  other- 
wise, he  would  not  hav6  been  liable  at  all,  but  to  diminish  in 
part,  an  admitted  liability,  by  making  it  joint,  instead  of  seve- 
ral and  sole. 

The  exceptions  are  overruled,  and  the  judgment,  at  special 
torm,  affirmed  with  costs. 
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Thoicas  Wintebmutb,  Respondent,  v.  Oliver  Glabk,  Appellant 

To  tharge  a  defeDdant»  as  an  innkeeper,  it  is  sufficient  to  proYe^  that  he  reoeiTed, 
as  guests,  all  who  chose  to  yisit  his  houses  without  anj  preyious  agreement  as 
to  the  duration  of  their  stay,  or  the  terms  of  their  entertainment 

The  liability  of  an  innkeeper,  as  such,  ceases^  when  the  relation  between  him  and 
the  guest,  is  dissolved. 

Tliat  relation  ceases,  when  the  guest  pays  his  bill,  and  leayes  the  house,  with  the 
declared  intention  of  not  returning.  In  such  a  case^  it  i^  at  his  own  peril,  that 
he  leaves  his  baggage  behind  him. 

The  innkeeper  is  not  then  responsible  for  its  safe  keeping,  unless  it  is  specifically 
committed  to  his  charge,  and  then,  only,  as  an  ordinary  bailee. 

Held,  that  in  the  case  before  the  court,  the  question,  whether  the  liability  of  the 
defendant,  as  an  innkeeper,  had  not  ceased,  before  the  loss  of  a  trunk  and  its 
oontenti^  for  the  recoyery  of  the  yalue  of  whioh»  the  suit  was  brought,  directly 
arose  upon  the  eyidence,  and  ought,  upon  the  trial,  to  haye  been  submitted  to 
the  jury. 

Ques.,  whether  a  father  is,  in  judgment  of  law,  the  owner  of  the  wearing  apparel 
of  a  son,  who,  although  a  minor,  was  not  a  member  of  his  father's  family,  and 
was  endeayoring,  by  his  own  labor,  t»  proyide  for  hb  own  support  f 

Jugdmeat,  at  special  term,  reyersed,  and  new  trial  granted. 
(Before  Oaklet,  Ch.  J. ;  Sandford  and  Dueb,  J.J.) 
(Koyember  19,  29»  1851.) 

This  was  an  appeal  by  tbe  defendant,  from  a  judgment  ren- 
dered at  a  special  term,  upon  a  verdict  in  favor  of  the  plaintiff. 

The  action  was  brought  to  recover  of  the  defendant,  as  a 
common  innkeeper,  the  value  of  a  trunk  and  its  contents,  al- 
leged to  have  been  lost  by  his  negligence,  or  that  of  his  servants. 

The  complaint  charged,  that  on  the  12th  March,  1850,  and 
before  that  time,  the  defendant  was  an  innkeeper,  keeping  a 
common  inn  in  Chambers  street,  in  the  city  of  New  York,  and 
that  on  that  day,  Sandford  Wiutermute,  the  son  and  servant  of 
the  plaintiff,  an  infant  under  the  age  of  twenty-one  years,  was 
received  into  the  said  inn,  as  a  traveller  or  guest,  and  then  and 
there,  brought  into  the  said  inn,  a  trunk,  containing  wearing 
apparel,  and  other  articles,  of  the  value  of  $100,  and  that  after- 
wards, and  whilst  the  said  Sandford  was  still  abiding  in  the 
said  inn,  the  said  trunk  and  its  contents,  through  the  mere  care- 
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lessness  and  negligence  of  the  defendant,  and  his  servants,  were 
wrongfully  taken  away,  by  some  person  or  persons,  to  the  plain* 
tiff  unknown,  and  were  thereby  wholly  lost  to  the  plaintiff. 

The  answer,  after  taking  issue  upon  the  principal  averments 
in  the  complaint,  alleged  that  Sandford  Wintermute,  on  the  13th 
of  March,  1850,  paid  his  bill,  and  departed  from  the  house  of 
the  defendant,  and  that  all  the  property  of  the  plaintiff,  which, 
before  that  time,  he  had  placed  in  the  care,  or  custody,  of  the 
defendant,  or  his  agents,  was  thereupon  delivered  to  him. 

The  reply  took  issue  upon  this  alleged  delivery. 

Upon  these  pleadings^  the  cause  was  brought  to  a  trial  before 
Mr.  Justice  Duer,  and  a  jury,  on  the  15th  of  May,  1851. 

It  was  proved,  on  the  part  of  the  plaintiff,  that  his  son,  Sand- 
ford  Wintermute,  then  about  nineteen  years  of  age,  left  his 
father's  house,  in  New  Jersey,  in  the  early  part  of  March,  1850,. 
and  came  to  the  city  of  New  York,  with  the  intention  of  be^ 
coming  a  clerk  in  a  store — that  he  took  with  him  a  trunk,  cour 
taining  the  wearing  apparel,  and  other  articles  mentioned  in  the 
complaint,  and  which  were  worth  between  sixty  and  seventy 
dollars — that  on  some  day,  about  the  middle  of  March,  between 
the  hours  of  9  &  10  P.  M.,  he,  and  one  Beamer,  went  to  the 
public  house  in  Chambers  street,  kept  by  the  defendant,  and 
engaged  loc^ngs  for  the  night — that  the  trunk  in  question  was 
then  placed  in  the  charge  of  the  defendant,  who  directed  where* 
it  should  be  placed,  and  declared  it  would  be  safe — that  some 
days  thereafter,  Sandford  Wintermute  called  upon  the  defend- 
ant, and  inquired  whether  his  trunk  was  found,  that  the  defend- 
ant replied  that  it  was  not,  that  it  had  probably  gone  with  the 
l>&gg^^  of  passengers  in  the  Ohio,  and  that  if  not  brought 
back,  he  would  satisfy  Wintermute  for  it. 

Upon  this  testimony,  the  plaintiffs  case  was  rested. 

The  defendant  then  called  as  a  witness,  Burr  Clarke  who« tes- 
tified that  he  was  the  brother  and  clerk  of  the  defendant ;:  that 
he  knew  Sandford  Wintermute  ;  that  he,  together  with  Beamer, 
put  up  at  the  defendant's  house  on  the  evening  of  the  12th  of 
March,  1850 ;  that  they  came  about  11  o'clock ;  that  they 
brought  with  them  a  trunk ;  that  he  directed  them  to  set  it 
down  in  the  room  where  the  office  of  the  house  was  kept,  near 
the  door  between  it  and  the  comer  of  the  wall ;  that  the  drfend* 
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tut  was  at  the  time  in  bed  ;  that  Beamer  took  breakfast  and  left 
the  house  in  the  morning  between  9  and  10 ;  that  shortly  after, 
Sandford  came  into  the  office,  when  the  witness  was  alone,  and 
called  for  breakfast,  that  witness  replied  it  was  too  late  for 
breakfast ;  that  witness  thereupon  demanded  pay  for  his  lodg- 
ing, that  Sandford  replied  he  had  not  lodged  there  but  had 
slept  elsewhere,  to  which  witness  answered  that  it  was  not  ma- 
terial, as  a  room  had  been  taken  by,  and  k^t  for  him,  and  that 
he  muM  pay  for  it ;  that  there  was  no  other  person  in  the  room 
at  the  time  ;  that  he  did  pay  toUness  therefor y  stating  that  he  was 
about  to  kave  the  house  and  not  to  return^  and  thereupon  turned 
round  and  proceeded  towards  his  trunk,  which  sat  there  in  the 
same  place  it  had  been  placed  in  by  Sandford  and  Beamer,  the 
'night  before,  and  that  the  witness  thought,  but  was  not  certain, 
that  Sandford  proceeded  to  open  it ;  that  he,  witness,  passed 
out  of  'the  room  and  was  engaged  in  an  adjoining  room  fifteen- 
minutes,  or  half  an  hour,  and  that  on  his  return  he  did  not  look 
for,  or  notice  the  trunk,  nor  had  he  seen  it  since. 
*  And  here  the  defendant  rested  his  case. 
The  plaintiff   then  produced  Sandford  Wintermute,  who, 
being  sworn,  testified  that  on  his  arrival,  after  engaging  a  room 
at  defendant's  house,  and  leaving  his  trunk  in  the  place  where 
he  was  directed,  he  spent  the  night  with  his  friends,  he  returned 
the  next  day  and  paid  for  his  lodgings,  he  came  there  again  in  the 
afternoon  and  then  missed  his  trunk,  he  had  inUnded  to  have  stayed 
thgre  until  he  got  a  place  as  clerk  ;  when  he  missed  it,  defendant 
stated  he  thought  it  had  g<ine  with  the  Californians ;  he  did 
not  take  his  trunk  from  said  house,  nor  did  he  ever  see  it  again ; 
that  he  called  again  several  days  afterwards  with  Baxter  and  asked 
for  his  trunk  ;  that  defendant  then  told  him  they  had  not  found 
it,,  that  it  had  no  doubt  gone  with  the  Californians,  and  if  it  did 
not  come  back,  he  would  satisfy  him.    On  his  cross-examination, 
he^said  he  had  lodged  there  before  ;  that  it  was  customary  to 
pay  for  lodgings  and  other  things  as  yon  got  them ;  that  he 
cotild  not  say  whether  he  had  stayed  there  more  than  one  Jiight 
before ;  he  paid  for  each  meal  as  he  got  it,  and  for  his  night's 
'lodgings  as  he  got  them ;  thai  he  did  not  remember  that  he  saw 
^his  trunk  when  he  paid  his  bill  in  the  m/oming,  nor  that  he  then 
'^mMUvathe  would  return.    His  direct  6xamiDa;tion  being  re* 
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samed,  he  testified  that  he  did  not  paj  the  witness,  Clark,  at 
all,  on  the  morning  of  the  18th  day  of  March,  that  he  paid  the 
defendant  in  person  for  his  lodging,  in.  silver,  a  two  shilling 
piece.    Nobody  else  was  then  by. 

The  plaintiff  then  re-called  Burr  Clark,  who  testified  that 
iffendant  keeps  lodgers  and  boards  by  the  plate,  that  persons  can 
come  there  and  lodge  without  having  meals  ;  can  stay  without 
paying  at  the  time ;  there  is  no  such  custom  as  that  of  paying 
for  thiftgs  when  one  gets  them,  except  Ihat  persons  usually  paid 
for  the  articles  ordered  for  their  meals  at  the  time,  each  article 
being  a  separate  charge  ;  am  positive  that  I  saw  him  go  tu  the 
trunk,  that  it  was  there  at  the  time  he  paid  his  bill,  07id  that 
Sandford  said  he  was  going  out  of  town,  and  should  not  return  ;  I 
directed  Sandford  to  set  the  trunk  down  the  night  before ;,  Sand- 
ford  was  not  there  in  the  afternoon  to  my  knowledge ;  I  cannot 
say  whether  the  trunk  was  there  when  I  returned ;  I  did  not 
look  for  it ;  I  came  back  in  about  half  an  hour,  he  was  not 
there  when  I  returned ;  he  recollects  that  the  young  man  was 
there  before. 

When  the  testimony  was  closed,  the  judge  charged  the  jury 
that  upon  the  evidence  the  defendant  must  be  regarded  as  a 
common  innkeeper,  and  that  the  only  question  for  their  deter- 
mination was,  whether  the  trunk  had  been  taken  by  Sandford 
Wintermute,  since,  if  they  believed  it  had  l)een  taken  by  any 
other  person,  even  after  Sandford  had  paid  his  bill,  the  defend* 
ant  was  liable.  That  as  it  was  clearly  proved  that  the  trunk 
had  been  placed  in  the  charge  of  the  defendant,  the  burden  of 
proving  its  restoration  rested  upon  him,  and  consequently 
unless  the  jury  believed  that  Sandford  had  taken  the  trunk  with 
the  fraudulent  intent  of  charging  its  loss  upon  thd defendant,  and 
was  guilty  of  perjury  in  swearing  that  he  had  not  taken  it,  they 
must  find  for  the  plaintiff. 

To  each  and  every  portion  of  this  charge  the  counsel  for  tbsi 
defendant  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for  (55»  for  whichi 
sum,  with  costs,  judgment  was  duly  entered. 

C.  Jf.  Potter,  for  the  appellant  (the  deft.). 

The  defendant  was  not  a  common  innkeeper,  for  the  proper 
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definition  of  an  inn  is  a  house  for  the  reception  of  travellers 
only,  or,  if  other  guests  are  received,  it  is  only  in  favor  of  tra- 
vellers that  the  common  law  liability  of  an  innkeeper  attaches, 
and  Sandford  Wintermute  was  not  a  traveller.  The  counsel 
cited  Thompson  v.  Lacy,  3  B.  &  Aid.  283 ;  2  Lord  Raymond 
867 ;  3  Hill.  491 ;  Story  on  Bailments,  §§  475,  477  ;  Bacon's 
Abridg.  Title  Inn  (C),  1,  3,  S,  6. 

If  this  point  is  against  me,  still,  upon  other  grounds,  the 
plaintiff  was  not  entitled  to  a  verdict.  The  young  Wintermute 
was  not  the  guest  of  the  defendant  when  the  loss  happened  ;  he 
had  paid  his  bill  and  gone  away  with  the  intention  of  nol 
returning.  The  relation  between  him  and  the  defendant,  and 
with  it  the  liability  of  the  defendant  as  an  innkeeper,  had 
wholly  ceased,  and  it  is  only  as  an  innkeeper  that  he  is,  or  can 
be  charged.  If  the  delivery  of  the  trunk  was  necessary  to  be 
proved,  it  was  sufficiently  proved  by  the  testimony  of  Burr 
Clark.  In  addition  to  the  authorities  before  cited,  the  counse) 
referred  to  1  Salk.  388  ;  5  Term  R.  213  :  9  Wend.  114  ;  5  Barb 
S.  C.  R.  560  ;  10  Metcalf  472. 

J.  Anthon,  for  plaintiff. 

The  admissions  in  the  answer,  and  the  unquestioned  testi 
mony  in  the  case,  justified  the  judge  in  his  charge  that  the  de- 
fendant was  an  innkeeper.  On  this  point,  two  of  the  cases  cited 
by  my  learned  opponent,  Thompson  v.  Lacy,  3  B.  A  Aid.  283  ; 
and  McDonald  v.  Egerton,  5  Barb.  560,  are  direct  authorities  in 
our  favor. 

In  all  other  respects  the  charge  of  the  judge  was  correct. 
The  material  issue  made  by  the  pleadings  was  the  actual  resto- 
ration of  the  trunk,  and  of  this  there  was  no  proof  whatever. 
The  judge  was  therefore  right,  in  saying  that  the  only  question 
to  be  determined  by  the  jury,  was  whether  the  trunk  had  been 
taiken  by  young  Wintermute,  for,  if  taken  by  a  stranger,  the 
defendant  was  certainly  liable. 

By  the  Court.  Oakley,  Ch.  J. — In  order  to  charge  the 
defendant  as  an  innkeeper,  it  was  not  necessary  to  prove  that 
it  was  only  for  the  reception  of  travellers  that  his  house  was 
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kept  open.  It  was  sufficient  to  prove  that  all  who  came  were 
received  as  guests,  without  any  previous  agreement  as  to  the 
duration  of  their  stay  or  the  terms  of  ^  their  entertainment,  and 
such  was  the  proof  actually  given.  There  may  be  a  distinction 
between  the  liability  of  the  keeper  of  an  inn  and  of  a  mere 
boarding-house,  where  transient  persons  are  not  received  at  all, 
and  none  are  received  but  for  a  certain  time  and  upon  certain 
terms.  But  it  is  not  pretended  that  the  defendant's  house  was 
a  mere  boarding-house.  It  was  a  public  house  of  entertainment 
for  all  who  chose  to  visit  it,  which  is  the  true  definition  of  an 
inn. 

It  is  plain,  however,  that  the  liability  of  an  innkeeper,  as 
each,  in  any  particular  case,  continues  no  longer  than  the  con- 
tinuance of  the  relation  between  him  and  the  guest.  That  rela- 
tion ceases,  when  the  guest  pays  his  bill  and  leaves  the  house, 
with  the  declared  intention  of  not  returning.  In  such  a  case  it 
is  at  his  own  peril,  we  apprehend,  that  he  leaves  his  baggage  or 
other  property  behind  him.  The  innkeeper  has  a  right  to 
believe  that  he  has  taken  it  with  him,  and  is,  therefore,  no  longer 
responsible  for  its  safe  keeping,  unless  it  is  specially  committed 
to  his  charge ;  and  then,  only,  as  an  ordinary  bailee.  His  com- 
mon law  liability  is  at  an  end. 

Whether  young  Wintermute,  in  the  case  before  us,  had  not 
ceased  to  be  the  guest  of  the  defendant,  before  the  trunk  was  lost, 
and,  consequently,  whether  the  liability  of  the  defendant  for  its 
safe  keeping,  had  not  then  ceased,  was  a  question  that  directly 
arose  upon  the  evidence,  and  which,  therefore,  as  the  turning 
question  in  the  cause,  ought  to  have  been  submitted  to  the  jury. 
That  it  was,  in  fact,  submitted,  is  not  asserted,  and  the  charge 
of  the  judge,  as  stated  in  the  case,  clearly  shows  that  it  was 
not.  To  repair  this  omission,  a  new  trial  must  be  granted,  and 
an  opportunity  thus  be  given  to  the  defendant,  of  obtaining  the 
verdict,  to  which,  under  a  proper  direction,  a  jury  may  think 
him  entitled. 

It  has  occurred  to  us,  that  there  is  a  difficulty  in  the  way  of 
the  plain tiflfs  recovery,  which,  it  is  proper,  should  be  staled,  for 
the  consideration  of  the  counsel.  It  seems  to  have  been  con- 
ceded, upon  the  trial,  that  as  Wintermute,  the  son,  was  a  minor, 
the  property  in  the  trunk,  and  its  contents,  was  vested  in  the 
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father,  in  whosd  name,  therefore,  this  suit  iT^^'proii^rly  broa^Ut,* 
bnt,  whether  this  concession  uras  necessary  to  hare  made, 
i0^e  think,  may  be  seriously  doubted.  The  son  Witt/  nO  Idtiger  a 
niember  of  his  father's  feimily,  but  had  left  his  homef  with  the 
intention  of  providing  for  his  own  support ;  and  wheliier,  under 
these  circumstances,  the  father  continued  to  be  the  owner  of  the 
wearing  apparel,  and  othet  articles;  which  the  son  had  been  per- 
ifaltted'to  take  with  him;  for  his  owd  exclusivie  use,  is  a' question, 
that  may  deserve  to  be  considered. 

DuEB,  J. — ^The  grounds  of  the  charge,  which  I  gave  to  the 
j/OTjj  were,  that,  under  the  pleadings,  the  defendiant  w^  botnd 
to  prove,  affirmatively,  the  redelivery  of  the  trubk,  and  Aat 
the  requisite  proof  of  this  fact,  had  not  been  given.  I  am  now 
sktii^ed,  tJiat  there  was  evidence,  from  which,  the  jury,  if  they 
creditied  the  defendant's  witness,  would  have  been  warranted  to 
infer  the  fact  of  a'  i*edelivery,  and  consequently,  that  the  ques- 
tion ought  to  have  been  submitted  ik>  the  jury.  It  is  upon  tliis 
ground;  that  I  concur  in  granting  a  new  trial. 

The  difficulty,  which  the  Chief  Justice  has  suggested,  as  to 
the  right  of  the  plaintiff,  to  maintain  this  action,  I  am  inclined 
to  think,  will  not  be  overcome,  unless,  upon  the  next  trialt 
furtlier  and  more  satisfactory  evidence  of  the  ownership  of  the 
father  shall  be  given.  As  the  case  stands,  the  presumption,  it 
seems  to  me,  is  against  his  title. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  abide 
the  ^ent 
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At  oommon  law,  a  eerihrain  Bospcnded  all  farther  pro^eedingB,  by  the'  aoart,  or 
offleer,  to  whieh  it  was  iaraed,  and  all  aueh  tubseqnent  proeeedinga  were  erro- 
m&ouB,  In  the  ease  of  sntniiuuy  proeeedinga  ander  the  statute^  to  reeorer  the 
possession  of  land,  the  role  has  been  altered,  so  far  as  the  proeeedings  upon  the 
applioation  to  the  jnstioe,  are  ooncemed.  Henee,  when  a  certiorari  is  issued,  it 
suspends  the  effect  of  the  judgment  of  the  justtee,  in  eyery  collateral  matter, 
and  in  every  thing  else,  ezoept,  what  remains  to  be  done  bj  the  justiee  himself. 
It  does  not  prerent  him  from  iwuing  his  warranty  to  dispossess  the  tenant,  but 
this  is  all. 

Accordingly,  where  on  summary  proceedings,  instituted  by  a  landlord,  for  the 
remoral  of  a  tenant,  a  warrant  was  granted,  and  the  proceedings  were  subse- 
quenfly  remoyed  to  the  supreme  court,  by  writ  of  eerUorari^  and  the  cause  was 
pending  in  that  eourt^  on  the  return  to  the  writ :  ffeldt  that  the  effect  of  the 
judgment  of  removal,  rendered  by  the  justice,  was  suspended,  during  the  pen- 
deney  of  the  writ,  and  that  it  could  not  be  made  the  foundation  of  an  action, 
to  reeover  the  fractional  part  of  the  rent,  which  had  accrued  at  the  time  of  the 
issuing  of  the  warrant,  nor  the  expenses- of  the  summary  proeeedinga 

A  judgment  for  the  remoyal  of  a  tenant^  if  remored  to  an  appeUate  court,  by 
certiorari,  does  not,  in  a  ooUateral  sui^  prove  the  landlord's  right  to  re-enter, 
or  that  the  tenancy  had  ceased. 

In  such  case^  if  a  certiorari  be  issued,  it  stays  the  landlord's  action,  to  recover  for 
rent,  or  use  and  occupation,  as  Well  as  the  expenses  of  the  summary  proeeed- 
inga. If  iained  while  the  aetions  are  pending,  the  certiorari  suspends  Uie  foroe 
of  the  judgment^  before  the  justice,  as  well  as  the  right  to  recover  ezpenseSb 

Motion  to  set  aside  the  report  of  a  referee,  on  a  case  made. 
(Before  Oaklet,  Ch.  J.,  Sandfobd  and  Duza,  J.  J.) 
(Nov.  ao.  Nov.  29,  1851.) 

• 

This  was  an  action  brought  to  recover  a  balance  of  accountv 
alleged  to  be  due  from  the  defendant,  for  the  rent  of  certain 
pretoises,  in  the  city  of  New  York,  and  for  marble,  sold  and 
delivered  to  the  defendant. 

The  complaint  set  forth  : — (1.)  That  plaintiff  famished  vrare- 
honse  room  to  the  defendant,  in  premiseis,  situated  on  the  third 
floor  of  a  building,  then  located  at  No.  536  Broadway,  in  the 
city  of  New  York,  from  the  1st  February,  1849,  to  the  1st  Feb- 
ruary, 1850,  and  thalt  the  same  was  worth  $50.  (2.)  That  h9 
fomish^  certain  other  rooms;  being  two  garret  rooms,  on  thd 
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same  floor  of  said  building,  to  the  defendant,  at  the  rate  of  $100 
per  year,  and  that  the  sum  of  $5  55,  was  due  for  the  use  of  the 
same  from  February  Ist  to  February  20th,  1850.  (3.)  That  the 
plaintiff  sold  to  the  defendant,  between  the  18th  of  September, 
1849,  and  the  2l8t  of  February,  1860,  marble  work  of  the  value 
of  $105  16.  (4.)  That  by  the  terms  of  the  letting  of  the  two 
garret  rooms  before  mentioned,  it  was  agreed  by  and  between 
the  plaintiff  and  the  defendant,  that  the  plaintiff  should  be  enti- 
tled to  possession  of  the  said  rooms,  on  giving  the  defendant  a 
notice  of  his  intention  to  build.  That  he  did  give  the  defend- 
ant such  notice,  but  that  the  defendant  refused  to  give  up  to 
the  plaintiff  the  possession  of  said  rooms.  That  the  plaintiff 
applied  to  the  justice  of  the  third  district  of  New  York,  for 
process  to  remove  the  defendant.  That  process  was  granted, 
and  that  the  costs  and  expenses  of  obtaining  the  same,  and 
which  were  paid  by  the  plaintiff,  amounted  to  the  sum  of 
$31  75.  The  complaint  admitted  a  payment  by  the  defendant, 
of  $75,  and  claimed  a  balance  due  of  $106  16. 

The  answer  of  the  defendant,  denied  that  the  plaintiff  had 
furnished  to  him  warehouse  room,  as  alleged  in  the  complaint, 
and  that  the  defendant  was  indebted  to  the  plaintiff  in  any 
amount  for  the  same ;  and  averred  that  the  defendant  hired 
the  premises  thereinafter  mentioned  from  the  plaintiff,  with  the 
understanding,  that  he  should  have  whatever  room  he  might 
want  for  the  necessary  storage,  &c.,  without  additional  charge, 
as  he  and  his  partner  had  used  and  occupied  the  same  prior  to 
the  1st  day  of  May,  1849.  (1.)  That  defendant  hired  the  said 
premises,  at  536  Broadway,  for  the  full  end  and  term  of  one 
year  from  May  Ist,  1849,  at  the  rate  of  $100  per  year,  payable 
quarterly,  on  the  usual  quarter  days,  and  that  he  had  regularly 
paid  the  rent  therefor,  according  to  agreement,  and  that  no 
rent  was  due  as  alleged  in  complaint.  (2.)  That  the  plaintiff 
had  not  sold  to  the  defendant,  marble  work,  of  tho  value  of 
$105  16,  but  of  the  value  of  $100  16,  only. 

The  answer  also  denied  that  the  plaintiff  was  to  have  pos- 
session of  the  premises,  on  giving  notice  of  his  intention  to 
build,  and  that  such  notice,  as  averred  in  the  complaint,  was 
given ;  and  averred  that  the  defendant  had  caused  a  writ  of  cer- 
tiorari  to  be  issued  out  of  the  supreme  court,  to  remove  the  pro- 
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ceedings  before  the  justice,  which  writ  had  been  allowed,  and 
that  the  same  was  now  pending,  undetermined,  in  the  supreme 
court. 

The  cause  was  referred  to  P.  T.  Woodbury,  Esq.,  as  sole 
referee,  by  consent  of  parties,  on  the  27th  December,  1850. 
The  referee  reported  in  favor  of  the  plaintiff,  and  his  report 
stated,  a9  facts  proved  before  him,  that  prior  to  the  commence- 
ment of  the  action,  the  plaintiff  had  sold  and  delivered  to  the 
defendant  a  quantity  of  marble,  at  a  price  agreed  upon  between 
the  parties ;  that  said  marble  had  been  paid  for  in  part,  and 
that  on  the  day  of  the  commencement  of  this  action  there 
remained  unpaid  on  said  marble  the  sum  of  twenty-four  dollars 
and  eleven  cents ;  that  from  the  1st  tu  the  20th  or  21st  of 
February,  1849,  the  defendant  used  and  occupied  the  garret 
rooms  belonging  to  the  plaintiff,  situated  at  536  Broadway,  in 
the  city  of  New  York,  under  a  rent  agreed  upon  between  the 
parties  of  one  hundred  dollars  per  annum,  and  under  a  further 
agreement  that  whenever  the  plaintiff  should  notify  the  defend- 
ant to  vacate  said  premises  in  order  that  he  might  remove  the 
building  situated  upon  the  same  for  the  purpose  of  rebuilding, 
the  defendant  should  then  vacate  the  same  ;  that  the  plaintiff 
did  give  such  notice,  and  the  defendant  was  finally  removed 
from  said  premises  in  the  manner  hereinafter  stated,  and  that 
the  proportional  rent  for  the  period  intermediate,  February  1st 
and  February  20th  aforesaid,  was  five  dollars  and  fifty-five 
cents ;  that  from  the  Ist  of  February,  1849,  to  the  1st  of  Feb 
ruary,  1850,  the  defendant  had  the  partial  use  and  occupation 
of  a  room  known  as  the  polishing  shop,  on  the  second  story  of 
the  building  there  situated  at  536  Broadway,  New  York, 
belonging  to  the  plaintiff,  and  that  the  use  and  occupation 
defendant  had  of  the  said  rooms  was  not  as  appurtenanced  to 
the  other  rooms  he  rented  of  the  plaintiff  in  the  same  build- 
ing, and  was  not  included  in  the  lease  of  the  same,  and  that 
the  fair  value  of  such  use  and  occupation  was  twenty  dollars 
for  the  period  aforesaid ;  that  on  or  about  the  20th  day  of 
February,  1850,  the  defendant  was  removed  from  the  possession 
of  the  two  garret  rooms  hereinbefore  mentioned,  under  certain 
summary  proceedings  to  obtain  possession  thereof  in  favor  of 
the  plaintiff,  had  before  the  justice  of  the  third  district  justice's 
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court  of  the  city  of  Now  York,  and  that  the  legal  di^uroeineiits 
incurred  therein  by  the  plaintiff  were  nine  dollars  and  twenty- 
five  cents.  The  sums  so  reported,  with  interest,  amounted  to. 
the  sum  of  $62  33.  It  appeared  in  evidence  before  the  referee, 
that  the  summary  proceedings  before  the  justice  had  been 
removed  by  certiorari  to  the  supreme  court,  and  were  still 
pending  there,  as  averred  in  the  answer  of  the  defendant.  The 
main  question  raised  before  the  court,  and  passed  upon  by 
them  in  their  decision,  was,  as  to  the  right  of  the  plaintiff  to 
recover  the  rent  from  February  1st  to  February  20th,. and  the 
costs  of  the  summary  proceedings,  while  the  cerUtn-ari  was 
pending  in  the  supreme  court 

JIf.  De  Jlfo&e,  for  defendant,  argued  the  following,  points : 

The  pleadings  admit  the  proceedings  to  have  been  removed 
to  the  supreme  court  by  certioraru  If  removed,  the  plaintiff 
could  not  recover  for  the  reasons  stated  below. 

The  referee  erred  in  iniling  "that  the  claim  for  disburse- 
ments incurred  in  the  summary  proceedings,  in  favor  of  the 
plaintiff,  to  dispossess  the  defendant,  although  there  was  then 
pending  a  certiorari  on  said  proceedings  in  the  supreme  court,, 
was  a  legal  cause  of  action."  (1.)  The  removal  by  certiorari^ 
from  its  nature,  keeps  the  proceedings  pending,  and  the  rights 
and  liabilities  of  the  parties  as  open  as  though  the  parties  were 
still  brfore  the  court  of  original  jurisdiction.  Nothing  is 
changed  except  the  tribunal  having  jurisdiction  (4  Black.  Com. 
821,  472 ;  2  Rev.  Stats.  607,  §  48  to  61,  8d  Ed.).  (2.)  The 
superior  court  has  no  jurisdiction  of  a  suit  or  proceeding 
between  the  same  parties,  involving  the  same  subject  matter, 
which  is  pending  in  another  court ;  and  such  objection  may  be 
taken  by  answer  (Code,  §  144,  147).  (3.).  At  common  law  a 
certiorari  operates  as  a  stay  of  proceedings  (2*Bac.  Ab.  Cert.  Q. 
Jk  E.).  (4.)  It  still  so  operates,  except  when  limited  by  statute 
{Lynde  v.  Jfobky  20  Johns.  B.  82).  (5.)  The  Rev.  Stats,  do  not 
limit  it  as  regards  the  subject  matter  in  controversy.  The  statute 
applies  simply  to  the  landlord's  right  of  being  placed  in  posses- 
sion (2  Rev.  Stats.  607,  §  48, 3d  Ed.  Reviser's  notes  to  2d  Ed.^ 
B. ».  (vide  &  R.  S.  766»  ^  47,  id  Ed.)  Smitk  v.  MvfaU,  1  Bar.  S.  G. 
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B.  68).  The  right  of  the  plaintiff  to  recover  his  disbursements,  is 
of  coarse  subject  tu  the  usual  restriction,  riz. :  the  ultimate  deter- 
mination of  the  proceedings  (2  Rev.  Stats.  607,  §  48  to  61 ;  8d 
Ed.).    (6.)  The  court  will  not  construe  the  statute  differently. 

a.  The  statute  is  in  derogation  of  the  common  law,  and  is  to 
be  construed  strictly.    {ProtUy  t.  Prouty,  5  How.  Pr.  R.  98.) 

b.  The  -construction  contended  for,  will  leave  the  defend- 
ant without  a  remedy  in  case  the  proceedings  are  ultimately 
decided  in  his  favor  {Vide  sections  cited  supra  2  R.  S.). 

c.  If  it  does  not  destroy  the  defendant's  rights,  such  a  con- 
struction will  be  highly  and  unnecessarily  inconvenient. 

If  the  referee  held  correctly  as  to  the  last  point,  still  he  was 
not  authorized  in  finding  the  sum  of  $9  25  (2  Rev.  Stat  788,  § 
56, 3d  Ed. ;  Id.  728,  §  36  ;  Id.  843,  §  127  ;  Id.  786,  §  54.  Sess. 
Laws,  2849,  Chap.  193,  §  5). 

W.  Bachard  for  the  plaintiff. 

'In  cases  of  summary  proceedings  to  recover  possession  of 
land,  the -prevailing  party  recovers  costs,  and  may  bring  an 
action  for  the  recovery  thereof,  and  the  proceedings  on  such 
application  are  .not  stayed  by  a  writ  of  certiorari,  nor  any  other 
writ  or  order  (2  R.  S.  p.  607,  sees,  48, 49, 50  ;  Dyett's  Summary 
Proceedings,  p.  51, 104,  ^  60,  851, 180). 

By  the  Goubt.  Sanbfobd,  J. — ^There  is  no  complaint  of  the 
first  item  allowed  by  the  referee,  the  $24  11  balance  of  the 
marble  account.  As  to  the  $20  allowed  for  the  use  and  occupa- 
tion of  a  part  of  the  room  adjoining  those  described  in  the  plain- 
tiff's lease  to  Dixon  &  Stoney,  in  1845,  if  the  question  were  sub- 
mitted to^us  as  jurors,  we  think  we  should  have  decided  against 
the  plaintiff.  The  language  of  the  receipt  for  rent,  dated 
February  2d,  1850,  together  with  the  mode  of  occupying  the 
room  during  the  whole  time  the  defendant  was  a  tenant,  goes  far 
to  show  that  it  was  considered  as  a  part  of  the  demised  premises, 
and  that  the  words  "except  that  part,"  in  the  lease  dated  March 
15, 1850,  were  intended  to  be  confined  to  so  much  of  the  room 
AS  was  occupied  as  a  polishing  shop,  and  not  to  extend  to  the 
whole  TO^m.    But  the  refi^i^e  has  found,  on  the  evidence,  that 


254  CASES  IN  THE  SUPERIOR  COURT. 

Laonitz  y.  Dixon. 

the  occupation  by  the  defendant  of  a  part  of  this  room,  was  dis- 
tinct from,  and  not  embraced  in  the  premises  demised  by  the 
lease  in  1845,  and  the  subsequent  parol  lettings  of  the  same ;  and 
the  preponderance  of  testimony  is  not  such  as  to  warrant  us  in 
disturbing  his  conclusion. 

The  remaining  items  allowed  by  the  referee,  viz.,  the  rent 
from  February  1st,  to  February  20th,  1850,  and  the  costs  of  the 
summary  proceedings  to  remove  the  defendant  from  the  pre- 
mises, depend  upon  the  same  question. 

The  defendant  was  removed  from  the  premises  under  the  pro- 
ceedings for  that  purpose  before  the  justice,  but  the  proceedings 
were  removed  to  the  supreme  court  by  a  writ  of  certiorari^ 
allowed  March  9, 1850,  and  the  cause  is  still  pending  in  that 
court  on  the  return  to  that  writ. 

At  common  law,  a  certiorari  suspended  all  further  proceedings 
by  the  court,  or  officer  to  which  it  was  issued,  and  all  such  sub- 
sequent proceedings  were  erroneous.  (Bac.  Abr.  Certiorari,  G. 
&  K  ;  Patchin  v.  Mayor,  fyc,  of  Brooklyn,  13  Wend.  664.)  Ex- 
cept in  the  single  particular  of  an  execution,  already  issued  and 
in  the  process  of  being  executed,  the  certiorari  suspends  entirely 
the  force  of  the  judgment  sought  to  be  renewed.  This  rule  has 
been  altered  by  the  statute  relative  to  summary  proceedings  to 
recover  the  possession  of  land,  &c.,  so  far  as  the  proceedings  upon 
the  application  to  the  justice  are  concerned.  (2  B.  S.  516,.  ^  47.) 
Except  as  to  these,  the  common  law  still  prevails.  Hence,  when 
a  certiorari  is  duly  issued  in  such  a  case,  it  suspends  the  effect 
of  the  judgment  of  the  justice  in  every  collateral  matter,  and, 
indeed,  in  everything,  except  what  repiains  to  be  done  by  the 
justice  himself  upon  the  application  before  him.  It  does  not 
prevent  the  justice  from  issuing  his  warrant  to  dispossess  the 
tenant.  He  may  proceed  to  judgment  and  execution^  that  is^  to 
such  execution  of  his  judgment  as  the  law  points  out.  But  this 
is  all.  His  judgment  does  not,  in  a  collateral  suit^  prove  the 
landlord's  right  to  re-enter,  or  that  the  tenancy  has  ceased,  if  it 
appear  that  the  judgment  has  been  removed  to  the  supreme 
court  by  a  certiorari.  The  same  principle  applies  to  a  suit  by 
the  landlord  to  recover  his  expenses  incurred  before  the  justice 
The  justice  can  grant  no  execution  for  those  costs.  They  qac 
only  be  recovered  by  an  action  against  the  tenant.    The  action 
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for  such  costs,  as  well  as  an  action  for  rent,  or  nse  and  occupa- 
tion, up  to  the  date  of  the  dispossession,  is  not  a  proceeding  on 
the  application  before  the  justice.  Both  grow  out  of  it,  but  the 
justice  has  nothing  to  do  with  either,  and  they  are  in  no  sense 
proceedings  before  him,  or  on  the  summary  application. 

To  such  suits,  therefore,  the  common  law  rule  applies.  If 
a  certiorari  be  issued  before  they  are  commenced,  they  are  stayed 
altogether  until  the  writ  is  in  some  manner  finally  disposed  of. 
If  issued  while  such  suits  are  pending,  as  the  certiorari  suspends 
the  force  of  the  judgment  before  the  justice,  the  landlord's  right 
to  recover  his  expenses  there  is  also  suspended.  If  the  justice's 
judgment  be  reversed,  he  has  no  right  to  the  expenses  ;  if  it  be 
afiBrmed,  his  right  to  them  revives.  While  the  certiorari  is 
pending,  the  suspended  justice's  judgment  furnishes  to  the  land- 
lord no  evidence  of  a  right  to  those  costs. 

So  as  to  the  rent  for  the  fraction  of  a  quarter,  for  which  the 
referee,  in  this  case,  reported  in  favor  of  the  plaintiff.  His 
whole  right  to  sue  for  that  rent  before  the  end  of  the  quarter, 
rested  on  the  justice's  judgment  in  the  summary  proceedings. 
But  the  certiorari,  while  pending,  took  away  the  eflBcacy  of  that 
judgment.  So  far  as  the  right  to  the  fractional  rent  is  con* 
cerned,  the  case  stands  by  reason  of  the  certiorari,  as  if  no  such 
judgment  had  been  given.  The  plaintiff,  therefore,  had  no  evi- 
dence to  warrant  him  in  suing  for  the  rent  until  the  end  of  the 
quarter,  that  is,  until  May  1st,  1850,  and  the  referee  erred  in 
permitting  him  to  recover  for  it.  The  report  is  equally  er- 
roneous as  to  the  expenses  before  the  justice.  No  right  to 
recover  them  was  shown,  or  could  be  shown,  while  the  certio- 
rari was  pending. 

We  must,  therefore,  reverse  the  judgment,  and  set  aside  the 
report,  unless  the  plaintiff  will  consent  to  reduce  his  recovery 
to  the  amount  of  the  two  items  first  mentioned. 
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Emebt  Matthews,  Baspondent,  v.  Mosbs  6.  Beach  A  Alfbbd 

E.  Beach,  Appellants. 

When  ciroamstanoeB*  that,  could  only  be  admitted  in  evidenoe,  in  miti^Uion  of 

damagefl^  are  »et  up  as  a  defence,  they  are  a  proper  subject  of  demurrer. 
In  an  aetion  for  a  libel,  mitigating  circumstances  can  only  be  pleaded,  when  the 

JibeLis  justified, 
^.demurrer  to  an  answer,  which  specifies  those  parts,  ef  the  answer,  whieh  afs 

.excepted  to,  as  an  insufficient  defence,  is  not  too  broad.    It  most  Ji)e.  oonstmed 

as  applying  only  to  the  parts  specified. 
Whether  a  publication,  adjudged  to  be  libellous^  is  merely  a  report  of  the  pro- 

eeedii^  before  a  police  mi^^istrate,  or  a  positive  affirmation  of  the  tmth  of 

the  facts,  which  it  states^  is  not  a  question  to  ba  submitted  to  the  jnry.     It  is 

a  question  of  construction,  which  the  Courtis  bound,  and  is  alone  competent 

to  determine. 
In  all  civil  sutts^  the  question  of  libel,  or  no  libel,  when  it  arises  solely  upon  tile 
•  £soe  of  the  publication,  is  a  question  of  law,  upon  which,  the  jury  most  follow 

the  direction  o(  the  court 
It  is  no  ground  of  exception,  that  the  judge  advis^  the  jury,  that  under  the  dr- 

oumstances  proved,  the  damages  ought  to  be  more  than  nominal. 
The  jury  is  bound  to  presume,  that  a  libellous  publication  has  not  been  explained, 

«r  re!l<raotedy  unless  the  fact  is  proved  by  the  defendant 
Judgment,  ou  demurrer,  affirmed.    Exceptions  overruled,  and  new  trial  directed. 
(Before  Oaklet,  Ob.  J.    Sandford  and  Duxft,  J.  J.) 
(November  21 ;  November  29,  1841.) 

This  was  an  action  for  a  libel,  and  that  the  points  argued, 
and  the  decision  of  the  court,  may  be  properly  understood,  it 
will  be  necessary  to  give  the  pleadings.    They  are  as  follow : 

City, AND  Cohnty  op  New  York,  ss.  The  complaint  of 
Sinery<  Matthews  against  Moses  S.  Beach  and  Alfred  E.  Beach, 
respectfully  showeth,  that  on>  the  27th  day  of  June,  in  the  year 
one  thousand  eight  hundred  and  fifty,  at  the  city  of  New  York, 
the  said  Moses  S.  Beach,  and  Alfred  E.  Beach,  under  the  name 
and  firm  of  Beach  Brothers,  were  the  editors,  printers,  and 
proprietors  of  a  certaui  public  newspaper,  printed  and  pub- 
lished in  the  said  city,  under  the  name  and  title  of  **  The  &in;^ 
that  on  the  said  27th  day  of  June,  A.  D.  1850,  the  said  Moses 
S.  Beach  and  Alfred  K  Beach,  maliciously  intending  to  wrong 
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and  injwe  tlia  eomi^laitiattt,  and  ia  bring  Uid  iftto  {HiUftf  seail* 
da}  and  diigrtee,  and  to  break  him  up  and  ruin  hkn  ift  kis  occa« 
patian  and  bmaees,  aad  to  cause  it  to  be  beliered  that  he  va« 
a  swindler  and  dieat,  and  had  obtained  money  by  folse 
preteneee,  did  in  a  oertain  number  of  the  said  newspaper, 
headed  and  entitled  "  The  Sun,^  New  York,  Thursday  loom- 
ing, June  27th.  1850,  priee,  one  cent,  print  and  pablieh  the  fol- 
lowing false,  seandafeuSf  and  maliciofis  libel  of  and  eonceming 
the  complainant,  and  his  business  and  occupation :  that  is  to  say, 

"An  assault  was  committed  last  Tuesday  night,  on  a  respect* 
able  man  Handed  Peter  N.  Horsely^  in  Broadway,  by  two  emi^ 
grant  ranners,  named  Adams  and  Matthews,  who  knocked  kia 
down  and  gi^ossly  maltreated  inm*  The  quarrel,  it  is  refrt^ 
ideated)  originated  by  Mr.  Horsely,  asking  the  fellows  to  reftiikd 
m<mey  that  had  been  paid  to  them  by  9ome  of  his  friends  for 
wortUesB  eteamboai  tickets.  The  complainant  appeared  before 
Justice  Lathr<»p,  at  the  Tombs,  and  stated  IJie  circumstances,  but 
the  justice  i^flised  to  issue  a  warrant.  Proceedings  were  then 
CDtered  into  before  the  mayor^  and  means  taken  to  bring  the 
offenders  to  jlistioe«" 

The  complainant  therefore  prays  judgment  against  the  isaid 
Moses  S.  Beach,  and  Alfred  E.  Beaeh,  for  the  damages  which 
he  hag  sustained  by  reaaon  of  the  premises,  to  the  amount  of  one 
tiiousand  dollars. 

And  the  above  named  defendants,  for  answer  to  the  complaint 
in  this  cause,  deny,  on  information  and  belief,  that  they  pub- 
lished of  and  concerning  the  plaintiff  in  this  action,  the  article 
in  the  said  complaint  contained  and  alleged  to  be  a  libel. 

And  the  said  defendants  deny  that  by  the  pttblicatioa  of  the 
said  allied  libel  they  intended  to  wrong  and  iigure  the  plain- 
tiff, or  to  bring  him  into  public  scandal  or  disgrace,  or  to  break 
him  up  in  his  occupatioR,  or  business,  or  to  cause  it  to  be 
believed  that  he  was  a  swindler  or  cheats  or  that  he  obtained 
money  by  false  pretences,  ae  is  alleged  in  said  complaint. 

And  they  aver  that  they  published  an  article  in  tiie  words  set 
forth  in  the  complaint,  in  good  faith,  believing  it  to  be  true, 
and  because  they  believed  it  contained  infiormaAioa  which  it  waa 
important  for  the  public  to  know,  and  as  ^  r^ort  of  prooeed'- 
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ings,  which  took  place  before  Justice  Lathrop,  as  one  of  the 
police  justices,  of  the  city  and  county  of  New  York,  and  they 
aver,  on  information  and  belief,  that  one  Peter  N.  Horsely,  in 
the  said  complaint  named,  did,  on  or  about  the  25th  of  June,  1850, 
or  on  some  day  thereafter,  and  before  the  29th  of  said  June, 
A.  D.  1850,  appear  before  Jeremiah  Lathrop,  one  of  the  police 
justices  of  the  city  and  county  of  New  York,  and  make  a  com- 
plaint, which  complaint  the  defendants  believe  to  be  true,  that 
one  Peter  W.  Adams,  and  one  Matthews,  had,  on  or  about  the 
25th  day  of  June,  1850,  assaulted  and  beat  the  said  Horsely,  in 
the  public  street,  in  the  city  of  New  York,  and  they  further 
aver,  that  the  said  assault,  so  complained  of,  was  also  repre- 
sented by  the  said  Horsely,  and  the  defendants  believe  truly,  to 
be  committed  upon  him  by  said  Adams  and  Matthews,  or  one 
of  them,  because  he,  said  Horsely,  then  and  there  requested  the 
said  Adams  and  Matthews,  or  one  of  them,  to  refund  certain 
money  that  had  been  paid  to  them,  or  one  of  them,  by  a  friend 
ot  the  said  Horsely,  of  whose  name,  however,  defendants  are 
ignorant,  some  days  previously,  for  a  ticket,  which  it  was  repre- 
sented, by  said  Adams  and  Matthews,  or  one  of  them,  would 
insure  the  said  friend,  of  the  said  Horsely,  a  certain  passage  on 
the  Hudson  river,  from  the  city  of  New  York,  to  some  other 
place  on  the  said  river,  and  which  passage,  the  said  ticket  did 
not  secure,  and  for  which  the  said  ticket  turned  out  to  be  insuflB- 
cient,  but  which  representation  of  the  said  Horsely,  the  defend- 
ants believe  to  be  substantially  true. 

Defendants  further  aver,  that  said  assault  is  the  one  referred 
to  in  the  publication  alleged  in  plaintiffs  complaint  to  be  libel- 
lous, and  that  said  police  justice,  Lathrop,  did,  on  or  about  the 
28th  day  of  June,  1850,  issue  a  warrant  for  the  arrest  of  said 
Adams  and  Matthews,  or  one  of  them,  founded  on  the  complaint 
of  said  Horsely,  as  aforesaid. 

The  complainant,  by  his  attorney  aforesaid,  demurs  to  the  said 
answer  of  the  defendants,  for  insufficiency,  and  states,  as  the 
grounds  of  his  demurrer,  that  all  the  averments  and  allegations 
in  the  said  answer  contained,  and  each  and  every  one  of  them, 
from  the  words  "  and  they  aver,  that  they  published  an  article," 
down  to  the  end  of  the  said  answer,  are  and  iig  insufficient  as  a 
justification  or  defence  of  tbd  said,  libel,.  tO'  bar  or  preclude  the* 
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complainant  from  hairing  and  maintaining  his  action,  aforesaid, 
against  the  defendants,  and  that  no  complaint,  made  bj  ono 
Peter  N.  Horsely,  against  complainant,  or  Adams,  for  an  assault 
(cither  before  or  after  the  publication  of  the  libel),  is  a  defence 
or  justification  of  the  charge  against  complainant  (in  said  libel 
contained)  that  the  complainant  had  sold  Horsely  worthless 
steamboat  tickets.  The  said  answer  is  insufiScient,  because  it 
does  not  state,  that  the  complaint  to  the  police  justice  was  made 
l^efore  the  publication  of  the  libel ;  and  it  does  not  state  that 
Horsely  represented  that  complainant  had  sold  to  his  friend  the 
\¥orthless  tickets,  but  the  answer  leaves  it  uncertain,  which  one 
of  them,  Adams  or  complainant,  was  charged  before  the  justice 
ii^'ith  the  assault ;  or  which  one  of  them  he  represented,  had  sold 
to  his  friend  the  worthless  tickets ;  or  on  what  day,  whether 
before  or  after  the  publication  of  the  libel,  Horsely  made  hiJs 
complaint  and  representation  to  the  police  justice. 

The  demurrer  was  argued  before  Mr.  Justice  Campbell,  at  m 
Fpecial  term,  in  May,  1851.  Judgment,  with  costs,  was  given 
for  the  plaintiff. 

Upon  the  issues,  made  by  the  pleadings,  striking  out  those 
parts  of  the  answer  that  were  overruled  by  the  demurrer,  the* 
cause  was  brought  to  trial,  before  Duer,  Justice,  and  a  jury,  on 
the  7th  October,  1851. 

The  judge  decided  that  the  publication  was  admitted  by  the- 
answer,  and  that  the  only  question  was,  whether  the  plaintiff 
was  one  of  the  persons  to  whom  the  libel  referred.  The  publi- 
cation was  therefore  read  without  further  proof. 

To  this  decision  the  defendants'  counsel  excepted. 

Several  witnesses  were  then  examined^  on  the  part  of  the- 
plaintiff,  but  their  testimony,  as  it  has  no  bearing  upon  the 
questions  argued,  is  omitted. 

The  counsel  for  the  defendants,  in  addressing  the  jury,  insisted 
that  the  damages  ought  to  be  no  more  than  nominal,  upon  the 
grounds  that  the  publication  was  a  fair  report  of  what  had 
occurred  in  a  public  police  office,  and  that  it  was  plain  that  the 
defendants  luad  not  acted  from  private  malice,  and  there  was 
no  evitlcnce  tltat  tlic  plaintiff  luid  sustained  any  damage. 

The  judge  charged  tliiQ  jury,  in  substance,  that  the  publication 
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was,  on  its  fSace,  a  libel,  and  if  they  beHeved  that  it  referred  to 
the  plaintiff,  the  amount  of  damages  that  might  properly  be 
given,  uras  the  only  question  they  had  to  consider. 

That  there  was  little  weight  in  the  circumstances  that  had 
been  urged  in  mitigation  of  damages.  The  libel  was  not  a  mere 
statement  of  the  proceedings  before  the  police  magistrate.  It 
neither  was,  nor  purported  to  be,  a  report  of  those  proceedings. 
It  was  a  distinct  positive  affirmation  of  the  truth  of  the  facts 
which  it  states,  and  was  therefore  a  pablication  which  the 
defendants  could  not  be  justified  in  making,  unless  they  were 
prepared  to  establish  its  truth.  That  it  was  not  necessary  to 
show  that  the  defendants  were  actuated  by  personal  malice,  or 
that  the  plaintiff  had  sustained  any  special  damage.  When  a 
publication  is  libellous  the  law  imputes  malice  to  its  author,  and 
presumes  that  the  person  libelled  sustained  an  injury,  entitliDg 
him  to  a  compensation  in  damages.  That  if  the  defendants, 
after  a  due  investigation  into  the  truth  of  the  facts,  had  pub- 
lished a  mere  report  of  the  proceedings  before  the  magistrate, 
there  would  be  some  ground  for  saying  that  the  damages  ought 
to  be  no  more  than  nominal.  But  the  case  was  widely  different. 
It  was  in  evidence  that  the  plaintiff  had  called  upon  the  defend- 
ants, and  had  given  them  the  opportunity  of  apologizing  for,  and 
retracting  the  libellous  charges,  and  that  they  had  promised  to 
do  so  ;  but  this  promise  had  not  been  fulfilled.  The  charges 
had  not  been  retracted,  and  the  plaintiff  was,  therefore,  in  a 
measure,  compelled  to  bring  his  suit.  Under  these  circum- 
stances, the  damages  should  be  more  than  nominal.  They 
should  be  sufficient  to  indemnify  the  plaintiff,  and  to  operate  as 
a  penalty  upon  the  defendants. 

The  defendants'  counsel  excepted  to  this  charge,  and  in  the 
case,  the  exceptions  are  stated  as  follows  : 

His  honor  having  concluded  his  charge,  defendants'  counsel 
asked  him  to  instruct  the  jury  that  it  was  their  right  to  inter- 
pret the  alleged  libel,  and  say  whether  it  was  tfie  ajffirmation  by 
d^endarUs  of  any  fact  as  vnthin  th^ir  oion  knowkds^^  or  i/u  state- 
ment of  what  had  been  represented  in  a  public  proceeding. 

His  honor  refused  so  to  charge,  and  said  to  tlie  jury  that, 
as  matter  of  law,  the  libel  was,  and  must  be  taken  to  be  a  direct 
affirmaij^n  bjr  the  defendants,  as  he  had  already  stated  to  them. 
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The  counsel  for  the  defendants  th^i  duly  excepted  to  the 
refusal  to  charge,  and  to  the  ruliug  of  his  honor,  just  stated^  aa 
to  the  construction  of  the  libel  as  matter  of  law. 

The  defendants' counsel  also  asked  his  honor  to  state  to  the 
jury  that  there  was  no  evidence  that  the  defendants  had  not 
published  an  explanation  or  retraction  of  the  article  in  question. 

His  honor  said  to  the  jury  that  they  must  assume  that  there 
had  been  neither ;  because,  if  there  had  been,  the  defendants 
could,  and  should  have  proved  it. 

To  this  instruction  the  defendants  also,  in  due  form,  excepted. 

The  defendants'  counsel  then  observed  that  his  honor  had 
infringed  on  the  prerogative  of  the  jury,  in  stating  that  the 
damages  should  be  more  than  nominal. 

His  honor  then  said  to  the  jury  that  he  did  not  mean  to  tell 
them  what  amount  of  damages  they  should  give— that  was  a 
question  for  them,  and  if  they  thought  the  plaintiff  should  only 
recover  nominal  damages,  they  had  a  right  to  say  so  by  their 
verdict. 

The  defendants'  counsel  excepted  to  what  his  honor  had  told 
the  jury  as  to  what,  in  his  opinion,  should  be  the  damages  ;  and 
also  excepted  to  his  having  given  them  his  opinion  at  all  on 
the  subject  of  what  the  damages  should  be. 

The  jury  found  their  verdict  for  the  plaintiff,  and  assessed  his 
damages  at  five  hundred  dollars,  for  which  sum,  with  costs, 
judgment  was  duly  entered. 

The  defendants  appealed  to  the  general  term,  and  the  cause 
was  now  before  the  court  upon  the  whole  record  and  on  the 
hill  of  exceptions. 

J.  T.  Brady,  for  the  defendants* 

The  judgment  upon  the  demurrer  was  erroneous.  Tb« 
demurrer  ought  to  have  been  overruled  as  too  broad.  It  was 
to  the  whole  answer,  although  a  part  only  was  alleged  to  be 
bad.  Passing  over  this  objection,  still  the  demurrer  oaght  not 
to  have  been  allowed ;  for  although  the  facts  stated  in  that 
part  of  the  answer,  which  was  held  to  be  bad,  may  not  have 
amounted  to  a  justification,  according  to  the  decision  of  this 
court,  in  Stanley  v.  Webb  (4  Sand.  8.  C.  R.  p.  21,)  yet  they 
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were  admissible  in  evidence  in  mitigation  of  damages,  and  for 
that  reason  ought  to  have  been  retained  in  the  answer  (Code, 
§§  89,  154,  159,  165).  Bat,  admitting  that  these  mitigating 
circumstances  were  not  matter  proper  to  be  inserted  in  the 
answer,  this  part  of  the  answer  was  then  irrelevant  or  redun- 
dant, and  as  such  was  not  a  proper  subject  of  demurrer;  it  might 
have  been  stricken  out  upon  motion  (Code,  §§  153, 160). 

If  the  judgment  upon  the  demurrer  shall  be  sustained,  still 
the  errors  of  the  judge  upon  the  trial,  as  they  appear  upon  the 
bill  of  exceptions,  entitle  us  to  a  new  trial.  The  judge  erred 
in  holding  that  the  publication  was  admitted  bj  the  answer, 
but  this  exception  is  not  meant  to  be  proposed,  since  it  may  be 
said  that  the  publication  was  afterwards  suflScicntly  proved. 
But  the  principal  error  of  the  judge  was,  his  refusal  to  let  the 
jury  pass  upon  the  meaning  of  the  publication,  and  his  under- 
taking to  settle  its  construction  as  a  question  of  law.  The 
decision  of  the  court  of  errors  in  DoUoway  v.  Turrill,  26  Wend. 
883,  conclusively  shows,  that  in  doing  so  he  invaded  the  pro- 
vince of  the  jury.  That  decision  has  established  the  right  of 
the  jury,  to  determine  in  all  cases,  civil  as  well  as  criminal, 
whether  a  publication  is  libellous  or  not.  They  have  an  exclu- 
sive right  to  judge  of  its  meaning  and  application  (Ch.  J^  This 
is  saying  that  in  libel  suits  the  jury  are  judges  of  the  law,  as 
well  as  of  the  facts ;  to  my  ears  it  is  a  new  and  strange  doc- 
trine). It  is  the  doctrine  that  the  court  of  errors  has  esta- 
blished, for  their  decision,  in  the  case  referred  to,  can  bear  no  other 
interpretation ;  and  if  it  has  not  been  followed,  it  is  because  the 
attention  of  judges  has  not  been  directed  to  it.  The  judge 
also  erred  in  charging  the  jury  that  they  must  assume  that  the 
-defendants  had  not  published  any  explanation  or  retraction 
of  the  article,  said  to  be  a  libel  {Johnson  v.  Johnson,  i  Wend.  630); 
and  his  charge  throughout,  and  especially  upon  the  question 
of  malice,  was  calculated  to  make  an  erroneous  impression  upon 
the  minds  of  the  jury,  and  to  give  a  false  direction  to  their  verdict. 
In  effect,  he  instructed  the  jury,  not  only  to  find  for  the  plaintiff, 
but  to  give  him  more  than  nominal  damages.  But  for  his 
charge,  the  damages  would  probably  have  been  only  nominal. 

X.  Gardenier  for  plaintiff* 
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The  demurrer  is  limited  to  the  new  matter  in  the  answer, 
and  does  not  embrace  the  issues  made  by  the  denial  of  aver- 
ments in  the  complaint,  and  it  was  properly  allowed,  since  the 
new  matter  is  not  a  bar  to  the  action,  although  it  is  pleaded  as 
such.  It  is  not  offered  as  ^*  mitigating  circumstance,  nor  could 
it  be,  as  the  tmth  of  the  libel  is  not  justified,"  Stanley  v.  Webh^ 
4  Sand.  S.  C.  R.  81;  Fry  v.  Bennett,  9  Leg  Ob.  p.  886  (ante  p.  64) 
Graham  v.  lAane  6  How.  P.  R.  p.  15.  As  to  the  bill  of  excep- 
tions, not  one  of  the  exceptions  is  well  taken.  The  judge  was 
clearly  right  in  refusing  to  instruct  the  jury,  that  it  belonged  to 
them  to  interpret  the  alleged  libel,  and  to  say  whether  it  was 
the  affirmation  of  any  fact,  as  within  the  knowledge  of  the 
defendants,  or  the  statement  of  what  had  been  represented  in  a 
public  proceeding,  and  he  was  right  in  charging,  as  matter  of 
law,  that  the  libel  was,  and  must  be  taken  to  be,  a  direct  affirm- 
ation by  the  defendants,  of  the  truth  of  the  facts,  which  it  stated. 
{Root  V.  King,  4  Wend.  118  ;  7  Cow.  607  and  687  ;  Gardner  v. 
Picket,  19  Wend.  186  ;  JVtchob  v.  GoldsmUh,  7  Wend.  161.) 
The  judge  was  also  right,  in  refusing  to  charge,  that  there  was 
''  no  evidence,  that  the  defendants  had  not  published  any  expla- 
nation or  retraction  of  the  libellous  article,  and  in  instructing  the 
jury,  that  they  must  assume,  that  none  had  been  published. 
{Root  V.  King,  Gardner  v.  Picket,  ut  sup.  Hotchkiss  v.  Oliphant,  8 
Hill  546.)  The  allegation,  that  the  judge  invaded  the  pro- 
vince, and  infringed  the  right  of  the  jury,  by  stating  that  the 
damages  should  be  more  than  nominal,  is  groundless,  since  he 
also  told  them,  that  he  did  not  mean  to  direct  them,  as  to  the 
amount  of  damages ;  and  that  they  were  at  liberty  to  give 
nominal  damages,  if  they  thought  no  more  should  be  recovered. 
He  had  a  perfect  right,  to  express  his  opinion,  to  the  jury,  upon 
the  question  of  damages,  if  he  did  not  positively  instruct  them. 
{Wiishbum  V.  Cook,  8  Denio  101  ;  Jackson  v.  Zimmerman,  12 
Wend.  299  ;  Dod.  v.  Lyon,  10  John.  447  ;  8  Hill  180  ;  4  How. 
P.  Rep.  p.  448. 

By  the  Court.  Oakley,  Ch.  J. — We  cannot  say  that  the 
demurrer  is  too  broad.  It  is  true,  it  commences  by  stating  that 
the  plaintiff  demurs  to  the  answer,  which,  unexplained,  means 
the  whole  answer  ;  but  it  immediately  specifies  the  parts  of  the 
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answer  to  which  exception  is  taken,  and  to  whkhi  aa  oonatitat- 
ing  an  insufficient  defence,  the  demurrer  is  meant  to  apply.  The 
specification  corrects  the  previous  error,  and  were  it  otherwise, 
the  mistake  is  purely  formal,  and  a?  9uch,  is  am^oidable  of  coarse, 
in  any  stage  of  the  proceedings. 

Confining  the  demurrer  to  the  new  matter  in  the  answer,  the 
judge,  at  special  term,  could  not  have  done  otherwise  than 
allow  it ;  nor  can  we  hesitate  to  affirm  bis  decision.  The  alle- 
gations in  this  part  of  the  answer,  substantially  are,  that  the 
alleged  libel  was  a  faithful  report  of  the  ex  parte  proceedings 
before  the  magistrate,  and  it  is  exactly  this  defence,  that  in 
Stanley  v.  Webb,  we  have  adjudged  to  be  insufficient.  The  de- 
cision in  that  case  has  been  too  frequently  represented  aa  that 
of  a  single  judge,  but  it  was,  in  truth,  the  judgment  of  the  court 
at  a  general  term,  which,  consequently,  we  are  bonnd  to  follow. 
In  saying  this,  we  are  not  to  be  understood  as  intimating  that 
we  entertain  any  doubt  of  the  propriety  of  a  decision,  which  is 
sustained,  as  it  seems  to  us,  not  only  by  an  irresistible  force  of 
authority,  but  by  cogent  reasons  of  public  policy. 

It  was  said  that,  admitting  that  the  new  matter  demurred  to, 
does  not  amount  to  a  full  defence,  still  the  facts  set  forth  are 
admissible  in  evidence,  in  mitigation  of  damages,  and  therefore 
ought  not,  by  sustaining  the  demurrer,  to  be  struck  out  from  the 
answer.  But  we  adhere  to  our  decisions  in  J^Tewman  v.  Otto  (4 
Band.  S.  C,  B.  p.  668),  and  in  Fry  v.  Bennett,  that  in  actions  like 
the  present,  mitigating  circumstances  can  only  be  pleaded,  when 
the  truth  of  the  libel  is  justified,  and  that  when  pleaded,  it  must 
be  stated,  that  they  will  be  given  in  evidence,  solely  in  mitiga- 
tion of  damages,  since  otherwise  the  plaintiff  has  a  right  to 
believe  that  they  are  relied  on  as  a  bar  to  his  action,  and  upon 
that  ground  may  justly  demur  to  them.  In  this  case,  the  libel 
is  not  justified,  and  the  mitigating  circumstances  are  not  pleaded 
as  such,  but  as  a  defence. 

It  was  also  said,  that  if  the  new  matter  in  the  answer  is  not  a 
defence,  and  ought  not  to  have  been  inserted  at  all,  the  plaintiff, 
instead  of  demurring,  should  have  moved  to  strike  it  oat  as 
irrelevant  or  redundant.  The  answer  is,  that  matter  set  up  as 
a  defence,  cannot  be  treated  as  irrelevant  or  redundant.  It 
may  be  struck  out  as  frivolous,  but  ia  all  caaes,  when  such  a 
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motion  can  properly  be  made,  the  plaintiff  has  aa  election,  to 
make  it,  or  demur.  For  these  reasons,  the  judgment  on  the 
demnrrer  is  affirmed. 

We  pass  to  the  exceptions  taken  on  the  trial. 

The  objection  to  the  ruling  of  the  judge,  in  permitting  the 
libel  to  be  read  to  the  jury,  without  proof  of  publication,  upon 
the  ground  that  its  publication  was  admitted  by  the  answer, 
was,  in  a  measure,  abandoned.  We  think  that  the  judge  rightly 
construed  the  answer,  as  making  an  issue,  not  upon  the  publica- 
tion of  the  libel,  but,  solely,  upon  its  application  to  the  plaintiff ; 
bat  if  this  construction  was  erroneous,  the  error  is  immaterial, 
since  the  publication  was  conclusively  proved  in  the  progress  of 
the  trial. 

The  next  exception  is  that  upon  which  the  counsel  for  the 
defendant  seemed  to  place  his  chief  reliance.  It  is,  that  the 
judge  erred  in  the  construction,  which,  as  a  matter  of  law,  he 
gave  to  the  libel,  and  in  his  refusal  to  submit  the  question  of  ita 
true  meaning  to  the  consideration  of  the  jury.  We  are  of 
opinion,  however,  that  the  judge  was  entirely  correct  in  the 
charge  that  he  gave,  and  in  his  refusal  to  alter  it.  The  con- 
struction of  the  libel  was,  under  the  circumstances,  an  unmixed 
question  of  law,  which  he  was  bound,  and  was  alone  competent, 
to  determine.  We  agree  with  him,  that  the  publication  in  ques- 
tion, is  a  distinct  and  positive  affirmation  of  the  truth  of  the 
libellous  charges  which  it  contains,  and  is  not  a  mere  statement 
of  the  representations  that  had  been  made  to  a  magistrate,  in  a 
public  proceeding  ;  and  such  being  its  legal  and  manifest  con- 
struction, he  would  have  committed  a  grave  error,  had  he  sub- 
mitted the  interpretation  of  the  libel,  as  a  question  of  fact,  to 
the  determination  of  the  jury.  It  is  undoubtedly  true,  that 
there  are  cases,  in  which  the  meaning  and  application  of  a  libel, 
as  questions  of  fact,  ought  to  be  determined  by  the  jury,  without 
any  positive  instruction  on  the  part  of  the  judge ;  but  this  is 
only  when  the  meaning  and  application  depend  upon  extrinsic 
facts,  upon  which  the  jury  must  of  necessity  pass,  or  when  the 
terms  of  the  publication  are  so  ambiguous,  that  they  are  just  as 
capable  of  being  understood,  in  an  innocent  sense,  as  in  that, 
which  alone  would  render  them  actionable,    {Tempest  v,  Chmnf 
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beri,  1  Starkie,  56  ;  Delany  v.  Jones^  8  Esp.  R.  191 ;  Decker  v. 
Tabor,  12  John,  R.  240 ;  McKinly  v.  BxA,  20  John.  356 ;  G<>cdr 
rich  V.  Wolcott,  3  Cow.  R.  231.)  But  where  no  extrinsic  facts 
are  necessary  to  be  proved,  and  the  words  of  the  publication 
are  not  susceptible  of  being  understood,  in  any  other  than  a 
libellous  sense,  the  judge  is  bound  to  give  a  positive  instructioa 
to  the  jury,  and  the  jury  equally  so,  to  follow  his  direction. 
The  question  is  then  an  unmixed  question  of  law ;  and  were  it 
true,  that  in  all  cases,  civil  as  well  as  criminal,  it  is  the  exclu- 
sive province  of  a  jury,  to  interpret  an  alleged  libel,  it  is  mani- 
fest, that  no  demurrer  would  lie  to  a  declaration,  upon  the 
ground,  that  the  words  charged  are  not  actionable ;  nor  npoa 
the  same  ground  could  a  judgment  ever  be  arrested. 

We  have  beeli  told,  however,  that  the  doctrine,  that  libel  or 
no  libel  is,  in  all  cases,  a  question  for  the  jury,  novel  as  it  may 
seem,  has  been  established,  as  the  law  of  this  state,  by  the  decision 
of  the  court  of  errors,  in  DoUoway  v.  TurriU  (26  Wend.  383). 
Nor  can  it  be  denied  that  the  language  of  one  or  two  of  the 
senators,  who  delivered  opinions  in  that  case,  may  be  fairly  cit«d 
in  support  of  the  argument ;  but  upon  examining  the  report,  it  is 
evident,  that  the  judgment,  reversing  that  of  the  supreme  court, 
proceeded  upon  the  sole  ground,  that  the  words  of  the  alleged 
libel  were  plainly  susceptible  of  an  innocent  sense,  and,  conse- 
quently, that  the  question  in  what  sense  they  were  in  fact  used, 
ought  to  have  been  submitted  to  the  jury.  The  decision,  there- 
fore, was  not  an  arbitrary  change  of  the  law,  as  it  has  always 
been  understood  and  administered,  but  is  plainly  reconcilable 
with  the  prior  cases  to  which  we  have  referred. 

The  remaining  exceptions  it  is  scarcely  necessary  to  notice. 

If  the  defendants  had  published  a  retraction  of  the  libel,  the 
fact,  if  proved,  would  have  operated  to  diminish  the  damages. 
The  burden  of  proving  it,  therefore,  rested  upon  them.  In  the 
absence  of  such  proof,  the  non-existence  of  the  fact,  was  a  just 
and  legal  inference. 

The  judge  had  a  perfect  right  to  express  his  opinion  to  the 
jury,  upon  the  question  of  the  damages  that  might  reasonably 
be  given,  and  the  opinion  that  he  gave  was  fully  justified  by  the 
evidence.    The  advice  given  by  a  judge  to  a  jury,  is  never  a 
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subject  of  exception,  although,  when  erroneous,  it  may,  in  some 
cases,  furnish  a  sufficient  motive  for  an  exercise  of  the  discretion 
of  the  court,  in  granting  a  new  trial. 

The  exceptions  are  overruled,  and  the  judgment  at  special 
term  afl&rmed,  with  costs. 


Bbtkolds,  and  others,  v.  Davis  A  Bbooks. 

Whatever  vamj  be  the  proper  mle^  at  to  following  the  decisions  of  the  prebent 
sopreme  eoart^  by  the  superior  eourt»  in  a  given  suit,  in  respect  to  the  princi- 
ples of  law  inToWed,  the  latter  oonrt  is  not  bound  by  the  decisions  of  the 
former,  when  plainly  erroneous^  as  to  what  facts  were  established,  ia  the  suit. 

If  the  lactS)  .assamed  in  the  opinion,  deliyered  by  the  supreme  coart,  in  a  particu- 
lar ease,  are  so  erroneous,  Uiat  it  is  impossible,  for  the  superior  court,  to  know 
what  would  have  been  the  decision  of  that  court,  on  the  facts^  as  they  appear 
to  the  superier  court,  the  latter  court  will  decline  to  adopt  it  as  a  controlling 
dedsion. 

Although  a  previous  judgment,  of  the  superior  courts  between  the  same  partiei^ 
be  not  re$  judicala,  so  as  to  constitute  an  estoppel,  or  bar  between  the 
parties  yet,  it  is  the  duty  of  the  court,  to  adhere  to  its  decisions,  deliberately 
made,  until  they  are  overruled  by  a  higher  tribunal ;  unless^  it  be  made  to 
appesr,  (that  such  decisions  are  palpably  erroneous 

M.,  residing  at  Gottenburgli,  eonsigned  a  cargo  of  iron  to  the  defendants,  at  New 
York,  with  instructions,  to  remit  the  proceeds  to  the  plaintifFs^  at  London,  as 
the  consignoi^s  agents  or  bankers ;  they  having  made  advances  to  M.,  upon  the 
shipment^  with  the  understanding,  that  M.  should  transmit  to  them,  bills  of 
lading,  ani^'fiie  usual  shipping  documents^  and  that  they  should  receive  the 
proceeds.  But  the  defendants  were  not  informed  of  this  arrangement  Hel'l, 
that^  whatever  was  the  private  understanding,  or  the  actual  state  of  affairs, 
between  M.  and  the  plaintiffs^  the  defendant^  not  being  notified  of  it^  had  all 
the  usual  rights  of  factors*  in  respect  to  the  shipment  of  iron ;  and,  that  the 
plaintiffs  had  ao  lien  upon  it^  in  virtue  of  their  advanees^  as  against  the  defend- 
ants' daim,  for  a  general  balance  against  the  consigner. 
(Before  Oaklet,  Ch.  J,  Sandpoed  and  Dm,  J.  JL) 
(November  6,  9,  10^  1851 ;  December  27,  1851.) 

This  action  was  brought  in  the  snperior  court,  for  the  reco- 
very of  William  Malm's  share  (one-half)  of  the  proceeds  of 
sales  of  200  tons  of  iron,  shipped  by  him  in  Oottenburgh,  on 
board  of  the  ship  Christina,  bound  for  New  York,  and  of  100 
tons  of  iron,  shipped  by  him,  on  board  of  the  ship  Bohemia. 
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Both  shipments  were  consigned  to  the  defendants  for  aale.  The 
cause  was  referred  to  referees,  who  reported  in  favor  of  the 
plaintiffs,  for  the  proceeds  of  both  cargoes ;  this  report  was 
afterwards  set  aside,  and  the  causes  ordered  to  be  tried  bj  a 
jury.  On  the  trial,  the  judge  instructed  the  jurj,  that  the 
plaintiffs  were  entitled  to  recover,  for  the  proceeds  of  the  iron, 
bj  the  Christina,  but  were  not  entitled  to  recover  for  that 
shipped  by  the  Bohesiia.  Each  party  sued  out  a  writ  of  error, 
upon  the  judgment  of  the  superior  court ;  and  the  supreme 
court  decided,  that  the  plaintiffs  were  entitled  to  recover  the 
proceeds  of  both  cargoes  ;  and,  accordingly,  reversed  the  deci- 
sion of  the  superior  court,  in  relation  to  the  cargo  of  the  Bohe- 
mia. The  cause  was  then  sent  back  to  the  superior  court,  where 
a  verdict  was  taken  before  his  honor,  Judge  Sanford,  for  the 
amount  of  Malm's  share  of  the  proceeds  of  both  cargoes. 

The  plaintiffs  were  bankers,  transacting  business  in  London, 
under  the  firm  of  T.  W.  Smith  &  Co.,  and  also  carried  on  busi- 
ness in  Liverpool,  as  merchants,  under  the  same  firm.  William 
Malm  was  a  merchant,  residing  in  Gottenburgh,  engaged  in 
the  purchase  and  shipment  of  iron,  and  the  defbndanta  were 
merchants  of  New  York,  at  the  commencement  of  these  trans- 
actions with  Malm  and  the  plaintiffs.  The  plaintiffs  had  advanced 
to  Malm,  the  cost  of  his  share  of  these  shipments,  upon  his 
engagement  to  transmit  them,  bills  of  lading,  and  usual  shipping 
documents.  Malm  did,  accordingly,  inclose  and  send  to  them, 
the  shipping  documents,  with  instructions  to  Davis  &  Brooks, 
to  remit  the  proceeds  of  his  share  of  the  cargo  to  the  plaintiffs. 
But  there  was  no  proof  to  show  that  the  defendants  were  noti- 
fied of  the  advances  made  by  the  plaintiffs,  upon  the  shipments, 
or  of  the  state  of  the  accounts,  between  them  and  Malm.  The 
defendants  claim  to  retain  the  proceeds  of  the  sales  of  iron,  by 
virtue  of  a  lien,  for  a  general  balance  due  to  them  from  Malm. 

By  the  Court.  Sandfobd,  J. — ^The  plaintiffs  claim  to 
recover  the  net  proceeds  of  two  cargoes  of  ir(Mi,  consigned  by 
W.  Malm  to  the  defendants,  the  one  by  the  brig  Christina,  the 
other  by  the  ship  Bohemia.  The  two  shipments  were  distinct 
and  unconnected,  and,  in  some  respects,  were  dissimilar. 

This  court,  several  years  ago,  decided  that  the  plaintiffs  were 
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oatitied  to  recorer  the  proceeds  of  the  Christina's  cargo,  bat 
were  not  entitled  to  recover  the  proceeds  of  the  Bohemia's  cargo. 
Each  party  brought  a  writ  of  error,  to  remove,  to  the  late 
supreme  conrt,  the  jndgment  adverse  to  them  respectively,  and 
the  cause  came  on  to  be  heard  before  the  present  supreme  court, 
after  it  had  ceased  to  be  an  appellate  tribunal  to  this  court. 
The  supreme  court  affirmed  the  decision  as  to  the  cargo  of  the 
ChriBtina,  and  reversed  that  as  to  the  cargo  of  the  Bohemia, 
and  our  first  inquiry  is,  how  far  we  are  to  be  governed  by  the 
decisions  thus  made  ? 

It  is  claimed  by  the  plaintiffij'  counsel,  that  the  present 
supreme  court,  having  the  right  to  affirm  or  reverse  the  former 
judgment  of  this  court,  its  judgment  is  as  binding  upon  this 
court,  in  this  case,  as  if  it  were  still  an  appellate  court ;  while 
the  defendants'  counsel  contends  that  although  it  might  affirm 
or  reverse  the  particular  judgment,  yet,  as  it  is  only  in  fact  a 
co-ordinate  tribunal,  it  cannot  give  the  law  to  this  court  in  this 
case,  any  more  than  it  can  in  a  suit  commenced,  since  the  change 
in  its  appellate  jurisdiction. 

It  is  not  strictly  necessary  that  we  should  determine  this 
point,  because  the  opinion  of  the  supreme  court  furnishes  a  suf- 
ficient and  entirely  independent  reason,  for  our  declining  to  be 
governed  by  its  judgment.  Owing,  undoubtedly,  to  the  immense 
mass  of  manuscript  in  which  the  facts  of  the  case  were  buried, 
that  court  assumed,  as  a  basis  for  its  decision,  a  state  of  facts 
materially  different  from  that  actually  presented  by  the  case. 
The  great  advantage  afforded  to  us  by  the  printing  of  the 
voluminous  correspondence  which  was  put  in  evidence,  and  the 
more  full  argument  of  counsel,  enables  us  to  perceive,  in  the 
plainest  manner,  the  errors  alluded  to«  And  whatever  may  bo 
the  proper  rule  as  to  our  following  the  decision  of  the  present 
supreme  court  in  a  prior  suit,  as  to  the  principles  of  law  involved, 
it  cannot  be  seriously  urged;  that  we  are  bofind  to  follow  its 
decision,  when  plainly  erroneous  as  to  the  facts  that  were  esta- 
blished iH  the  suit.  The  erroneous  facts  assumed  in  the  opinion 
delivered  in  this  case,  are  such,  that  it  is  impossible  for  us  to 
know  what  would  have  been  the  decision  of  the  eourt  on  the 
facts  as  they  now  appear.  We  must  therefore  decline  to  adopt 
it  as  a  controlling  decision. 
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In  the  next  place,  how  are  we  situated  in  regard  to  the  judg- 
ment heretofore  pronounced  in  our  own  court  ? 

Although  it  is  not  rts  adjudicata,  so  as  to  constitute  an  estop- 
pel or  bar  between  the  parties,  we  think  it  is  the  duty  of  the 
court  to  adhere  to  its  decisions,  deliberately  made,  until  they 
are  overruled  by  a  higher  tribunal,  unless,  indeed,  it  be  made 
to  appear  that  such  decisions  are  palpably  erroneous. 

In  this  case,  so  far  as  the  cargo  of  the  Bohemia  is  concerned, 
we  were  fully  satisfied,  on  the  argument,  that  the  former  deci- 
sion of  this  court  was  right.  It  was  a  voluntary  shipment  by 
Malm,  not  growing  out  of,  or  in  any  manner  connected  with, 
the  previous  shipments.  It  was  not  only  not  pre-arranged,  but 
it  was  also  unexpected.  No  advice  was  communicated  to  the 
defendants  that  the  plaintiffs  had  advanced  to  Malm,  or  accepted 
his  bills  for  that  cargo,  until  after  Malm's  failure  to  remit  the 
proceeds  of  the  defendants'  cargo  of  sugar,  in  1836.  It  was,  in 
short,  an  isolated  consignment  to  the  defendants,  with  instruc- 
tions to  remit  to  the  plaintiffs,  as  the  consignor's  agents  or 
bankers.  Whatever  was  the  private  understanding,  or  the  ac- 
tual state  of  affairs,  between  Malm  and  the  plaintiffs,  as  it  was 
not  notified  to  the  defendants,  they  had  all  the  usual  rights  of 
factors,  in  respect  of  this  shipment,  and  the  plaintiffs  had  no 
lien  upon  it,  as  against  the  defendants'  claim  for  their  general 
balance  against  the  consignor. 

As  to  the  cargo  of  the  Christina,  it  may  be  true;  as  the  coun- 
sel of  both  parties  seemed  to  agree,  that  in  principle  and  in 
fact,  it  does  not  differ  from  the  case  of  the  Bohemia,  but  this 
court,  on  the  former  argument,  held  otherwise,  and  we  do  not 
feel  at  liberty  to  review  that  decision.  It  is  very  clear  that  the 
point  is  not  so  plain  or  palpable,  as  to  bring  the  case  within  the 
exception  we  have  laid  down  on  that  subject.  One  or  more  of 
us  would  be  inclined,  if  the  matter  were  open  for  examination, 
to  adopt  a  different  conclusion  ;  but  having  been  once  decided 
here,  we  cannot  recall  the  conclusion  then  formed. 

The  verdict  and  judgment  must  be  adjusted  accordingly,  giv- 
ing judgment  in  favor  of  the  plaintiffs,  for  the  Christina's  cargo^ 
and  against  them,  for  that  of  the  Bohemia. 

Judgment  accordingly. 
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ScuBDEB  k  Manitinq  V.  YooRHis,  and  Others. 

Wh«n,  by  a  decree  in  ohancerj,  the  lands  of  a  teetat«>r  were  directed  to  be  sold 
for  the  payment  of  his  debtee  and  other  charges^  and  by  a  sabeequent  decretal 
order,  the  surplus  proceeds  arising  from  such  sale,  were  directed  to  be  paid  to 
three,  of  the  six  tenant^  in  common,  entiled  to  the  lands  under  the  will,  and 
the  order  provided  that  the  shares  of  these  devisees  in  the  remaining  lands  of 
the  testator,  should  be  charged  with  the  amount  thus  received  by  them.  Held, 
that  such  a  charge  did  not  create  a  legal  title  in,  or  to  any  undivided  portion  of 
the  landi^  in  favor  of  such  devisees,  and  was  not  therefore  subject  to  the  lien 
of  a  judgment  against  either  of  such  devisees. 

HM,  aim.  That  the  right,  or  interest  of  the  devisees,  in  whose  favor  such  a  charge 
was  created,  by  the  decretal  order,  was  neither  lands,  real  estate,  tenements,  nor 
chattels  real,  within  the  meaning  of  2  R.  S.  859,  §  8,  in  respect  to  the  lien  of 
judgments. 

HMfuTthetf  That  where  one,  of  such  devisees,  conveyed  all  his  estate,  real  and 
personal,  to  which  he  was  entitled  under  the  will  of  the  testator,  as  well  as  his 
interest  in  the  charge  created  by  the  decretal  order,  and  by  a  special  covenant 
in  the  deed,  the  grantee  agreed  to  assume  the  payment  of  an  existing  judgment 
against  the  devisee,  and  such  conveyance  was  subsequently  set  aside  as  fraudu- 
lent against  creditors,  the  interest  of  such  judgment  creditor,,  as  a  beneficiary 
of  the  trust  created  in  the  conveyance,  if  it  were  a  trust,  was  eflfectually  out  off. 

In  such  a  bill,  or  in  any  bill  filed  to  set  aside  an  assignment  for  the  benefit  of 
creditors,  it  is  sufficient  to  make  the  trustee  a  party  defeodaoL. 
(Before  Oaklet,  Ch.  J.,  SANDfomo  and  Dukb,  J.J.) 
Nov.  18;  Dec  6,  1851. 

The  bill  in  this  cause,  was  filed  in  the  late  court  of  chancerj,. 
on  the  10th  of  March,  1847.  It  stated  the  following  facts  : — 
Edward  Shaw  was  entitled  to  an  equal,  undivided  sixth  part 
of  the  estate  of  his  grandfather,  Robert  Robin^son,  under  the 
will  of  the  latter.  In  18e30,  in  pursuance  of  a  decree  of  the 
court  of  chancery,  a  part  of  the  real  estate  of  Robert  Robinson, 
was  directed  to  be  sold  for  the  payment  of  certain  debts  and< 
charges,  and  by  a  subsequent  decretal  order,  the  proceeds  of 
the  sale  were  paid  to  three  of  the  six  tenants,  in  common,  enti- 
tled to  the  lands  under  the  will.  The  order  provided,  that  the 
shares  of  these  three  devisees,  in  the  remaining  lands  of  the 
testator,  should  be  charged  with  the  amount  thus  received  by 
them,  which  belonged  to  the  other  three  devisees,  witk  interest^ 
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from  the  time  it  was  received.  Edward  Shaw  was  one  of  the 
three  latter  deyisees,  who  thus  became  entitled  to  a  charge 
upon  the  shares  of  the  three,  who  received  the  entire  surplus 
arising  from  the  sale.  On  the  18th  day  of  April,  1887f  Jotham 
S.  Fountain  recovered  a  judgment  in  the  supreme  court,  against 
Shaw,  which  was  docketed  on  the  same  day,  and  no  part  of 
« which  has  been  paid  or  satisfied.  This  jodgment  waa  assigned 
by  Fountain,  to  the  complainant,  on  the  17th  day  of  October, 
1839.  On  the  26th  day  of  May,  1837,  Shaw  conveyed  to  Fan- 
ning Albert,  all  his  undivided  share  and  interest,  described  as 
being  one  equal,  undivided  sixth  part,  in  the  real  and  personal 
estate  of  Robinson,  and  all  his  estate,  right,  interest,  claim,  attd 
demand  therein,  subject  to  Fountain's  judgment,  which  Albert 
assumed,  and  agreed  by  the  deed  to  pay,  as  a  part  of  the  consi- 
deration money.  On  the  26th  of  March,  1837,  a  suit  in  parti- 
tion was  commenced  in  the  court  of  chancery,  by  the  three 
devisees,  to  whom  the  surplus  had  been  paid  in  the  suit  of  1880, 
viz.,  Toney,  Robert,  and  Montague,  against  the  other  parties 
interested  in  the  remaining  real  estate.  Albert  was  made  a  de- 
fendant, as  entitled  to  all  the  rights  of  Edward  Shaw,  who  was 
not  a  party  to  the  suit.  A  reference  was  made  to  a  master,  as 
to  the  titles  of  the  parties,  and  the  liens  on  their  shares.  He 
reported,  February  8th,  1839,  that  Albert  was  seized  of  one- 
sixth  part  of  the  land,  as  the  grantee  of  E.  Shaw.  He  then 
stated  the  proceedings  in  1830,  and  reported,  that  Albert,  as 
the  representative  of  E.  Shaw,  was  entitled  to  be  paid  $3103  3 
with  interest,  from  November  1st,  1837,  out  of  the  shares  of 
Toney,  Robert,  and  Montague,  in  the  proceeds  which  should 
arise  from  the  sale  of  the  premises  in  the  partition  suit.  The 
report  then  set  forth  Fountain's  judgment,  as  du6,  as  also  a 
mortgage,  executed  by  Albert,  to  A.  Voorhis,  on  his  share  in 
Robinson's  lands,  dated  August  29th,  1887.  It  also  stated  that 
Voorhis  had  executed  a  consent  to  come  in,  under  the  decree, 
for  payment  of  his  mortgage. 

On  this  master's  report,  a  decree  was  made  confirming  it,  and 
directing  a  sale  of  the  remaining  real  estate.  The  decree  de- 
clared that  Albert  was  seized  of  the  one  undivided  sixth  part 
of  the  lands  in  suit ;  that  the  shares  therein,  of  Toney,  Robert, 
and  Montague,  were  chargeable  with  the  advance  so  reociveil  by 
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them,  in  the  suit  of  1830 ;  that  Albert  was  entitled  to  be  paid 
the  $3108  03  with  interest,  out  of  the  shares  of  those  three  par- 
ties ;  and  that  the  master  making  the  sale,  was  to  take  that  sum 
and  interest,  out  of  their  shares,  and  add  it  to  the  share  of  Al- 
bert, as  the  representative  of  E.  Shaw.  The  decree  farther 
ordered  the  master  to  bring  the  (3103  03,  with  interest,  being 
$3929  65,  into  court,  and  deposit  it  with  the  clerk,  subject  to 
the  future  order  of  the  court.  The  real  estate  was  sold  by  a 
master  in  chancery,  in  August,  1841,  and  the  sum  last  men- 
tioned, was  brought  into  court,  and  deposited  with  the  clerk,  as 
the  residue  of  the  share  of  Albert.  Yoorhis,  with  the  frau- 
dulent intent  (as  charged),  of  defeating  Fountain's  judgment, 
abandoned  his  mortage  claim  against  Albert,  and  procured 
Shaw  to  confess  a  judgment  to  him,  which  was  docketed  in  the 
supreme  court,  November  10th,  1838.  On*  the  31st  of  January, 
1839,  he  filed  a  judgment  creditor's  bill  thereon,  in  the  court  of 
chancery,  against  Shaw  and  Albert,  to  set  aside  as  fraudulent 
against  him,  Shaw's  deed  to  Albert,  executed  in  May,  1837. 
A  decree  by  default,  was  obtained  in  that  suit,  in  February, 
1839,  setting  aside  the  deed  on  that  ground,  and  directing  pay- 
ment of  the  judgment.  In  September,  1841,  Yoorhis  presented 
a  petition  to  the  court  of  chancery,  entitled  in  both  his  suit,  and 
the  partition  suit,  stating  his  judgment  and  decree,  and  that  the 
above  $3929  65  was  paid  into  court  in  the  latter,  and  went  to 
the  credit  of  E.  Shaw,  and  was  subject  to  the  claims  of  such  of* 
his  judgment  creditors,  as  had  obtained  decrees  against  him. 
An  order  of  the  court  was  thereupon  made,  referring  it  to  a 
master,  to  ascertain  what  liens  there  were  on  that  fund,  and 
what  creditors'  bills  had  been  filed  against  Shaw,  and  their  pri- 
orities ;  and  ordering  the  clerk  to  pay  such  liens  and  claims,  as 
should  be  reported  by  the  master,  with  the  costs  of  the  respec- 
tive claimants  thereof. 

The  master  reported,  September  20th,  1841,  that  John  GihOn 
and  others,  by  their  bill  and  decree,  had  the  first  lien  on  the 
fund  in  court,  dating  from  December  28th,  1837,  when  they  filed 
their  bill ;  that  Yoorhis  had  the  second  lien  in  like  manner, 
amounting  to  $1987,  with  interest  from  November  14th,  1888  ; 
and  that  Mortimer  De  Molte  had  the  third  lien  in  like  manner, 
dating  from  the  28th  February,  1839,  these  being  more  than 
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exbaasted  the  fund.  On  the  1st  of  October,  1841,  the  clerk  of 
the  coart  paid  ont  the  fund,  pnrsuant  to  the  report,  to  Gihon 
and'  others,  Yoorhis,  and  De  Molte.  No  notice  of  these  pro- 
eeedings  was  given  to  Fountain,  or  his  asfflgnees,  and  they  knew 
nothing  of  them  till  several  years  thereafter. 

The  complainants  claimed  that  Fountain's  jadgment  was  a 
Ken  upon  Shaw's  interest  in  the  estate  and  property,  by  him 
conveyed  to  Albert,  in  May,  1837  ;  that  the  $3929  65  paid  into 
oourt  by  the  master,  was  part  and  parcel  of  the  proceeds  of 
that  estate  on  which  Fountain's  judgment  was,  and  still  is,  an 
coasting  lien  ;  and  that  the  complainants  were  entitled  to  have 
the  amount  thei*eof,  with  interest,  paid  out  of  that  fund  in  prefer- 
ence to  y oorhis  and  the  others  before-named.  The  bill  charged 
that  Yoorhia'  petition,  Ac,  was  a  fraudulent  contrivance  to  get 
the  fund  out  of  court,  and  to  defeat  Fountain's  judgment,  which 
was  elder.  It  prayed  for  a  decree  that  Yoorhis  and  the  others 
refund  the  money  received  by  them,  and  that  it  be  distributed 
to  the  creditors  justly  entitled ;  or  that  they  pay  the  Fountain 
judgment. 

The  several  defendants  demurred  to  the  bill  for  want  of  equity. 
The  cause  was  brought  to  a  hearing  before  Edmonds,  J.,  in  the 
supreme  court,  who  allowed  the  demurrer,  and  dismissed  the  bill 
with  costs.  The  plaintiffs  appealed  to  the  general  term  of 
the  supreme  court,  whence  the  cause  was  transferred  to  this 
court. 

jR.  Manning,  for  the  plaintiffs. 

I.  As  soon  as  the  plaintiffs  were  acquainted  with  the  facta, 
they,  on  the  10th  day  of  March,  1847,  filed  their  bill  of  com- 
plaint on  behalf  of  themselves  and  other  judgment  creditors, 
having  equitable  or  legal  liens  on  the  sum  of  $3,929  C5,  paid 
into  court  on  the  81st  day  of  August,  1841,  by  the  miaster,  as 
the  residue  of  the  share  of  Fanning  Albert,  in  the  partition 
auit,  subject  to  the  future  order  of  the  court,  aa  in  the  plaintiSb' 
^ill  mentioned,  to  compel  the  defendants,  who  had  wrongfully 
taken  the  money  out  of  court  on  the  first  day  of  October,  1841, 
to  refund  the  same  to  the  plaintiffs  and  those  on  whose  behalf 
they  Btte»    To  which  the  defendants  severally  demurred.    And 
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the  bill  charging  them  with  combination  and  confederacy^ 
which  they  hare  not  denied  by  answer,  there  are  at  least  two* 
grounds  upon  which  these  demurrers  ought  to  have  been  over^ 
ruled.  (1.)  The  equity  of  the  bill.  (2.)  On  the  charge  of  con- 
federacy, 

II.  In  regard  to  the  alleged  want  of  equity.  It  is  contended 
that  the  bill  has  abundant  equity  to  support  it.  In  Le  Rofn  ▼. 
Servisy  (2  Caines'  Gases  in  Error,  181,)  it  was  remarked  by  Mr. 
Justice  Benson,  that  "  it  is  ordinarily  premature  wholly  to  dis- 
miss a  bill  on  a  demurrer  for  a  want  of  equity ;  unltss  the 
plaintiflTs  case  is,  from  his  own  showing,  radically  such  that  no 
discovery  or  proof  can  possibly  make  it  a  proper  sul^ect  of 
equitable  jurisdiction."  (2  Cond.  Eng.  Ch.  Rep.  429.)  And 
here  it  may  be  observed,  that  upon  a  demurrer  to  a  bill^  every 
part  of  it  must  be  taken  to  be  true.  (Peters'  Dig.  841 ;  2. 
Wash.  C.  C.  R.  325.) 

III.  By  the  deed  of  the  26th  May,  (recorded  the  27th,)  1887^ 
and  which  was  executed  by  Edward  Shaw  and  wife,  of  the  first 
part,  and  also  by  Fanning  Albert,  of  the  second  part,  (both  of 
whom  were  insolvent  at  the  time,  and  the  plaintiffs  have  a  right 
to  prove  it ;)  the  former  conveyed  to  the  latter  all  their  estate 
and  interest,  both  real  and  personal,  under  the  will  of  Robert 
Robinson  deceased,  subject  to  (i.  e.  made  liable  to)  the  payment 
of  the  mortgage  and  judgments  in  the  said  deed  mentioned. 
And  by  the  special  agreement  in  the  deed.  Fanning  Albert 
agreed  to  assume,  and  thereby  did  expressly  assume  the  pay- 
ment of  Fountain's  judgment  and  the  other  judgments  therein 
specified  by  names,  dates,  and  amounts,  as  respectively  to  be 
paid  by  the  said  Fanning  Albert  as  so  much  of  the  considera- 
tion for  the  assignment,  and  therein  expressed  to  be  a  part  of 
the  consideration  money,  and  therefore  to  be  preferred  to«  any 
other  equity. 

IV.  And  in  regard  to  this  equity,  a  trust  was  created  by  the 
parties  for  the  benefit  of  Fountain,  to  the  extent  of  his  judg- 
ment, and  for  the  other  judgment  creditors  so  named  in  the 
deed,  and  Fanning  Albert  was  the  trustee.  This  maxim,  I  take 
to  be  universal,  said  the  lord  chancellor  :  that  wherever  persoiiff 
agree  concerning  any  particular  subject,  that,  in  a  court  ot 
equity,  as  against  the  party  himself,  &c,,  raises  a  trust  (1  Yeft 
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JQB.  477).  And  so  it  must  h^ve  been  the  intention  of  the 
parties  to  charge  the  property  conveyed  with  the  payment  of 
those  debts  ;  otherwise  the  transfer  was  made  with  the  intent 
to  hinder,  delay,  or  defraud  Fountain  and  the  other  judgment 
creditors  so  named  and  provided  for — ^which  converted  the 
grantee  into  a  truptee  for  the  payment  of  these  judgments  in 
preference  to  any  other  debts  {Ingram  v.  Pelham,  Amb.  153). 
And  in  2  Fonb.  86,  (note,)  it  is  said  that  if  a  testator,  having 
devised  the  whole  of  his  estate,  will  that  the  devisee  pay  his 
debts,  it  is  sufficient  to  raise  a  trust  for  his  creditors.  And  in 
Haiku  V.  HaUett,  (2  Paige  15,)  it  is  decided  that  where  land  is 
devised,  subject  to  the  payment  of  legacies,  the  legatees  have  a 
specific  lien  on  the  land.  This  principle  of  equity  must  be 
equally  strong  where  a  man  grants  an  estate  or  a  specified  pro- 
perty to  another,  subject  to  the  payment  of  certain  debts  as  the 
consideration.  And  the  principle  is  well  settled  that  where  a 
trust  is  created  for  thfe  benefit  of  a  third  person,  even  without 
his  knowledge,  he  may  afterwards,  when  it  comes  to  his  know- 
ledge, adopt  it — ^and  it  will  over-reach  any  intervening  claim 
{Barley  v.  Taylor,  5  Hill,  577).  Here,  then,  a  trust  was  created 
by  this  deed,  and  the  plaintiffs  have  a  right  to  avail  themselves 
of  it  against  the  defendant.  And  it  is  sufficient  to  sustain  their 
bill  (10  John.  R.  505 ;  22  Wend.  529 ;  7  Ves.  823 ',  1  Vern. 
41t  Sharpless  v.  Welsh,  4  Dal.  279.  1  Ves.  jun.  280,  477.  1 
Hill,  583.  2  Bridg.  Jud.  234,  p.  28.  3  J.  R.  71.  10  J.  R. 
505,  507.  1  Ves.  sen.  331.  1  Caines  363.  4  Bro.  Ch. 
Ga.  64). 

X  V.  There  is  another  view  of  the  case.  The  transaction  was 
a  sale  of  all  the  estate  and  interest  of  Shaw  and  wife  under  the 
will.  Then  Shaw  the  vendor  had  a  lien  in  equity  on  the  estate 
and  interest  sold,  for  the  payment  of  the  purchase  money,  a 
part  of  which,  by  their  special  agreement  in  the  deed,  was  to 
be  applied  to  the  payment  of  Fountain's  judgment,  and  the 
«ther  judgments  therein  mentioned.  And  viewed  in  this  light, 
80  much  of  the  purchase  money  and  of  the  lien  on  the  whole 
property  sold,  were  thereby  transferred  to  Fountain  and  the 
other  judgment  creditors  so  preferred.  And  the  lien  is  availa- 
ble against  the  defendants,  who  have  wrongfully  taken  out  of 
the  court  the  proceeds  of  this  property,  sold  in  the  partition 
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suit.  And  the  purchase  money  due  from  Fanning  Albert,  to 
the  plaintiffs  for  this  property,  remaining  unpaid,  they  have  an 
equitable  right  to  follow  the  proceeds  into  the  hands  of  the 
defendants  {Gardner  v.  Gardner^  3  Mason's  G.  G.  R.  178 ; 
Morton  v.  J^Taylor,  1  Hill,  583, 585  ;  Chapman  v.  TanTier,  1  Vern. 
267  ;  Band  v.  Kent^  2  Vern.  281 ;  Yeates  v.  Groves,  1  Ves.  jun. 
280  ;  Legard  v.  Hodges,  id.  477  ;  9  Gowen's  Reports,  318 ;  Fish 
V.  Howland  and  others,  1  Paige,  20,  and  1  Paige,  125 ;  Brown 
V.  Gilman,  4  Wheaton,  255,  292,  n. ;  Malkreth  v.  Symmons,  15 
Ves.  329,  1  Paige  5C6  ;  Garson  v.  Green,  1  John.  Gh.  R.  308  ; 
6  Wend.  77  ;  Sharpless  v.  Welsh,  4  Dal.  279  ;  2  Gomst.  R.  289 ; 
EUiot  V.  Edwards,  3  Bos.  &  Pul.  181,  and  the  cases  cited  and 
reviewed  in  Fish  v.  Howland,  1  Paige,  20 ;  Long  on  Sales, 
150,  151,  199,  200 ;  3  Sugden  on  Vendors,  131,  pi.  89,  41 
(Cam.  Ed.) 

VI.  The  bill  states  that  by  the  decree  in  partition,  Fanning 
Albert  was  entitled  to  be  paid  the  sum  of  $3,103  03,  with 
interest  from  1st  Nov.  1837,  which  the  decree  added  to  his 
share,  out  of  the  shares  of  the  three  devisees  in  the  proceeds  to 
arise  from  the  sale  of  the  premises  in  partition  ;  and  that 
Fountain's  judgment  was  a  lien  thereon,  and  that  the  master 
conducting  the  sale  should  bring  the  money  into  court.  And 
the  bill  charges  that  the  judgment  was  a  just  lien  and  charge 
on  the  estate,  interest  and  property  of  Edward  Shaw  and  wife 
8o  conveyed  to  Fanning  Albert ;  and  that  the  sum  of  $3,929  65 
BO  paid  into  court  by  the  said  master,  was  a  part  of  said  estate 
80  conveyed,  and  by  the  decree  declared  to  belong  to  Fanning 
Albert.  And  this  part  of  said  bill  must  be  taken  to  be  true, 
as  well  as  every  other  part. 

VII.  By  reason  of  a  previous  sale  of  a  part  of  the  testator's 
real  estate,  for  the  payment  of  his  debts,  and  the  surplus  being 
paid,  by  the  order  of  the  court,  to  three  of  the  devisees,  and  the 
one-half  thereof  charged  on  their  shares  in  the  residue,  Edward 
Shaw  became  entitled,  in  equity,  for  equality  of  partition,  U> 
more  than  a  sixth  part  of  the  proceeds  to  arise  from  a  future 
sale  of  such  residue.  And  he  sold  or  assigned  this  interest  to 
Fanning  Albert.  And  this  charge  and  interest  in  the  residue 
was  in  its  nature  an  inheritable  interest  in  him.  It  was  not 
founded  on  contract.    He  had  no  personal  claim  or  demand  on 
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the  three  devisees^  who  had  received  the  surplus.  Nor  did 
Ihey  become  his  debtors  on  that  account.  It  was  an  equitable 
charge  on  their  shares  in  the  residue.  It  was  not  a  chose  in 
action,  but  unchanged  real  estate,  or  an  equitable  interest 
therein,  and  was  ordered  to  be  paid  into  court  by  reason  of  the 
plaintiffs'  and  other  encumbrances  on  it.  And  the  act  provides 
for  the  discharge  of  all  incumbrances. 

YIII.  It  appears  by  the  bill  that  the  defendants  had  no  right 
to  the  fund,  but  that  the  plaintiffs  had.  On  the  26th  Oct.  1837, 
the  bill  for  the  partition  and  division  of  the  estate  of  Kobert 
Robinson,  deceased,  was  filed  by  certain  of  the  devisees  against 
Fanning  Albert  and  others  ;  and  on  the  8th  February,  1849,  the 
Master  made  the  report  on  title  and  incumbrances,  and  for  a  sale : 
upon  which  a  decretal  order  for  the  sale  was  made,  which  was 
docketed  on  the  13th  day  of  May,  1841,  and  on  the  31st  day  of 
August,  1841,  the  sum  of  $3,929  65  was  paid  into  court,  by  the 
Master,  as  belonging  to  Fanning  Albert.  And  in  view  to  those 
proceedings,  the  defendant,  Abraham  Yoorhis,  notwithstanding 
he  had  obtained  from  Fanning  Albert  a  mortgage,  dated  the 
29th  day  of  August,  1887,  for  the  payment  of  $2,500,  and  inter- 
est on  the  Ist  Sept.  1838,  which  he  presented  to  the  Master  as 
an  incumbrance,  and  on  which  the  Master  allowed  $1,300  for 
principal ;  but  he  afterwards  abandoned  it ;  and  on^  the  10th 
day  of  November,  1838,  fraudulently  eoncerted  with  and 
obtained,  without  any  consideration  from  Edmund  Shaw,  his 
bond  and  warrant  of  attorney  to  enter  up  judgment  against  him 
by  confession  for  $4,000  debt,  besides  costs  j  upon  which  he 
entered  up  judgment  on  the  14th  of  the  same  month,  and  on 
that  judgment  he,  on  the  31st  Jan.  1839,  filed  a  bill  against 
uaid  Edward  Shaw  and  Fanning  Albert,  to  set  aside  the  before 
mentioned  deed  to  Fanning  Albert,  (under  which  he  had  pre- 
viously taken  from  him  the  before  mentioned  mortgage,)  as 
fraudulent  and  void  as  to  his  said  judgment ;  and,  on  the  27th 
day  of  February  following,  he  entered  a  decree  by  default 
against  Edward  Shaw  and  Fanning  Albert,  setting  aside  the 
before  mentioned  deed  as  fraudulent  and  void  as  to  his  said 
judgment. 

And  then,  on  the  footing  of  that  decree,  and  the  decree  in 
partition,  the  said  Abraham  Yoorhis,  on  the  2d  day  of  Sept. 
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1841,  hjtiAex  parte  petition,  falBelj  stating;  that  this  money 
had  been  paid  into  court  to  the  credit  of  Edward  Shaw,  and 
that  it  belonged  to  him,  obtained  an  order  of  reference  to  a 
Master,  to  ascertain  what  liens  or  claims  there  were  upon  the 
said  $3,929  65,  and  also  what  bills  by  judgment  creditors  had 
been  filed  against  him  and  their  priorities  ;  and  the  Master, 
without  summoning  the  plaintiffs  or  any  one  interested,  made  a 
report  in  favor  of  the  defendants,  who,  on  the  first  day  of  Octo^ 
ber,  1841,  took  the  money  out  of  court ;  all  which  {Nrooeedingd 
were  unknown  to  the  plaintiffs,  and  were  fraudulent  and  void, 
as  to  them  and  the  other  judgment  creditors,  on  whose  behalf 
they  sue ;  none  of  whom  were  made  parties,  nor  notified  of  the 
defendants'  proceedings — nor  are  they  affected  by  them.  For 
a  decree  or  order  obtained  without  making  parties — those  whose 
rights  are  affected — is  fraudulent  and  void  as  to  those  parties. 
(1  Scho.  and  Lef.  380  ;  1  J.  C.  R.  463  ;  1  Dows'  Rep.  18.) 

IX.  And  although  the  order  he  so  obtained  required  the  Master 
to  summon  all  parties  and  persons  before  him,  whom  he  might 
suppose  to  have  any  interest  in,  or  claim  upon,  the  said  fund  in 
court ;  yet  neither  the  plaintiffs,  nor  any  other  person  or  per- 
sons, wliose  liens  thereon  had  been  ascertained  and  declared  by 
the  Master,  in  his  report  on  title  and  liens  in  the  partition  suit, 
were  summoned  by  the  Master  on  the  said  reference;  and 
instead  of  determining  the  priorities  by  the  record,  he  took  the 
oath  of  the  said  Edward  Shaw  for  proof,  which  was  inadmissi- 
ble ;  and  besides,  said  Abraham  Voorhis  had  no  right  to  pro- 
ceed by  petition  in  the  partition  suit,  to  which  he  was  not  a 
party,  nor  interested  therein.  {Codwise  v.  Gelston^  10  John.  R. 
607.) 

X.  The  defendants  did  not  acquire  a  lien  on  the  fund  in  court 
by  filing  their  creditor  bills ;  for  that  was  not  paid  into  court 
until  two  or  three  years  afterwards.  The  court  does  not  sell 
real  estate  on  such  bills,  and  they  do  not  affect  after  acquired 
personal  property.  (2  Paige,  388.)  By  the  decree  in  partition, 
the  fund  belonged  to  Fanning  Albert,  but  was  liable  to  the 
plaintiffs'  judgment,  either  as  real  or  personal  estate ;  and  it 
does  not  appear,  that  the  defendants  issued  executions  on  their 
judgments,  and  that  they  had  be^  returned  mulla  bona.    Which 
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fact,  must  be  distinctly  alleged,  in  order  to  support  a  creditor's 
bill.    (1  Paige,  688.) 

XI.  The  bill  charges  the  defendants  with  combination  and 
confederacy  in  their  proceedings,  and  with  wrongfully  taking 
the  fund  out  of  court,  to  defeat  the  plaintiffs'  claim,  which  they 
have  not  denied  by  answer,  and  therefore  the  demurrers  must 
be  overruled.  {Powell  v.  Arderne  4"  Chevall^  1  Vern.  416  ;  Hester 
V.  West(m,  1  Vern.  468  ;  2  Mad.  Ch.  284,  Ist  Am.  Ed. ;  1  Harr. 
Ch.  Pra.  289  ;  Wyatt's  Pra.  Reg.  169 ;  Felhws  v.  FetUnos,  4 
Cowen's  Eep,  688,  690 ;  Coop.  Eq.  PI.  182  ;  Mitf.  PI.  147  ;  2 
Gond.  Eng.  Gh.  B.  429  ;  2  Gaines'  Gases  in  Error,  344.) 

XII.  The  opinion  seems  to  be  formed  upon  a  mistake  as  to 
the  facts  of  the  case  as  well  as  the  law.  And  among  other 
things  assumed,  it  is  said  that  if  Fountain  had  desired  the  pay- 
ment of  his  judgment,  he  could  have  obtained  it  by  virtue  of  his 
lien  upon  other  property  of  Shaw's,  and  that  he  lost  that  remedy 
by  allowing  the  real  estate  to  be  sold  in  partition,  and  not 
claiming  satisfaction  out  of  the  avails ;  whereas  those  avails 
were  exhausted  by  a  mortgage  to  the  North  River  Insurance 
Go.,  which  was  prior  to  Fountain's  judgment ;  and  it  can  hardly 
be  said  that  he  has  slept  upon  his  rights,  until  other  partly  have 
been  allowed  to  obtain  a  superior  equity  to  his. 

XIII.  That  as  it  plainly  appears  by  the  bill,  that  the  fund 
was  wrongfully  taken  out  of  the  court  by  the  defendants,  who 
were  not  entitled  to  it,  the  court  will  reverse  the  decree 
appealed  from,  and  make  a  decree  compelling  the  defendants  to 
refund  the  money,  with  interest,  to  the  plaintiffs,  and  those  on 
whose  behalf  they  sue,  without  liberty  to  answer  the  bill.  And 
that  they  pay  to  the  plaintiffs,  full  costs  on  each  demurrer ;  and 
that  the  defendant  Yoorhis  restore  to  the  plaintiffs,  the  costs 
paid  to  him,  with  interest.  (3  Gond.  Eng.  Gh.  R.  795,  80S  ;  10 
J.  R.  507.    As  to  costs,  2  Gaines  Ga.  in  Error,  182, 183.) 

C.  EdwardSf  for  the  defendant,  Yoorhis. 

I.  The  plaintiffs  have  no  standing.  No^./a.  or  set.  fa.  has 
been  issued :  (2  R.  S.  576,  ^  1 ;  Parmdee  v.  Egan,  7  Paige's  C. 
B.  610 ;  McElvmne  v.  Willis,  9  Wend.  548.) 
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n.  If  these  plaintiffs  had  any  right,  it  was  (as  they  indeed 
insist  in  fos.  10,  35|  36  of  bill)  in  the  suits  of  John  Tarrey  and 
trt/e,  and  others,  v.  William  Shaw  et  a!,  and  William  Shaw  and 
others,  T.  Jarie  Shaw,  and  others.  And  a  simple  petition  would 
have  disposed  of  the  whole  matter. 

III.  These  plaintiffs  could  not  file  such  a  bill  on  behalf  of  them- 
selves "  and  all  other  judgment  creditors  ":  fo;r  they  have  issued 
no  unsatisfied^. /a.  ;  {Burney  v.  Morgan,  1  S.  A  S.  358  ;  People 
V.  Tatem,  1  Ired.  Eq.  414  ;  Brawn  v.  Long,  lb.  190 ;  Stone  v. 
Manning,  2  Scammons'  B.  530  ;  Hammond  v.  Same,  2  Bland 
806,  344-6  ;  Ellicott  v.  Welsh,  lb.  242 ;  Jlnderson  v.  Bradford, 
6  J.  J.  Marsh.  69,  73 ;  Wickliffes  v.  Lyons,  lb.  84,  87  ;  Parmlee 
T.  Egan,  7  Paige's  C.  R.  610.)  Nor  could  it  reach  real  estate : 
{Cangdm  v.  Lee,  3  Edward's  V.  C.  Rep.  304.) 

lY.  These  plaintiffs  do  not  show  that  this  judgment  was  in 
their  assignor,  Jotham  Fountain,  at  the  time  of  the  assignment 
to  them  ;  nor,  what  was  the  consideration  of  such  assignment, 
nor  any  of  its  trusts — nothing  therein  to  show  their  right  to  it, 
nor  state  any  thing  was  due  on  it,  or  now  is. 

Y.  And  laying  aside  all  other  points,  the  bill  clearly  shows 
that  the  money  which  these  plaintiffs  attempt  to  get  (with  inter* 
est)  never  attached  to  the  judgment  obtained  by  their  assignor. 
Fountain,  and  they  never  could  have  received  it  by  virtue 
of  any  lien.  The  money  had  not  the  character  of  land  :  (2  R. 
S.  359,  §  3  ;  People  v.  HasHns,  7  Wend.  464.) 

YI.  Delay  is  here  to  be  taken  against  these  plaintiffs.  The 
judgment  was  in  1837  ;  the  assignment  to  plaintiffs,  in  October, 
1839  ;  Yoorhis  received  money  from  the  court,  in  October,  1841 ; 
and  the  present  bill  was  filed  in  1847.  {Stonns  v.  Ruggles,  1 
Clark  148.) 

YII.  Shaw  should  have  been  made  a  party,  and  Albert  also. 

VIII.  Any  loose  or  general  allegation  of  fraud  in  the  bill  is 
but  a  conclusion  of  law  ;  while  there  is  nothing  in  the  plead- 
ing but  what  may  well  be  covered,  and  is  sufficiently  covered 
by  the  demurrer :  (Bart.  Eq.  43  ;  Story's  Eq.  PI.  §  866.) 

IX.  The  appeal  should  be  dismissed,  with  costs. 

E,  Ketchum,  for  the  defendants  Gihon  and  Nicholson. 

I.  The  plaintiffs  have  never  issued  an  execution  upon  their 
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judgment.  They  are  not,  therefore,  in  a  condition  to  enforce 
payment,  as  judgment  creditors^  out  of  any  personal  assets  or 
choses  in  action  of  their  debtor  Shaw.  (7  Paige,  614,  9  Wend. 
648.)  All  that  is  said  about  the  fraud  of  Voorhis  may  therefore 
be  laid  out  of  view.  No  matter  how  fraudulent  his  judgment 
or  his  acts,  the  plaintiffs  are  not  in  an  attitude  to  question  them 
unless  they,  the  plaintiffs,  had  a  prior  lien  upon  this  fund  ;  and 
if  they  had  such  lien,  they  are  entitled  to  the  fund,  howsoever 
pure  and  honest  his  conduct  may  have  been. ,  It  is  a  mere  ques- 
tion of  priority  in  the  acquisition  of  liens. 

II.  As  mere  judgment  creditors  of  Edward  Shaw,  laying  out 
of  view  for  the  present  the  deed  to  Albert,  the  plaintiffs  had  no 
lien  except  upon  the  lands,  tenements,  real  estate,  and  chattels 
real  of  Edward  Shaw,  at  the  docketing  of  the  judgment,  or  sub- 
sequently acquired.  (2  R,  S.  359,  sec.  3.)  No  interest  in  lands 
is  bound  by  a  judgment  which  is  not  a  specific  physical  thing ; 
for  instance,  an  undivided  or  other  share,  which  may  be  entered 
upon  and  possessed,  or  a  rent  reserved  with  right  of  distress. 
iXWend.  764.)  Edward  Shaw's  undivided  sixth  part  of  the 
lands,  unsold  at  the  time  of  the  Fountain  judgment,  was  bound 
by  it ;  but  nothing  else.  Certain  of  his  land  had  been  previ- 
ously sold,  and  the  proceeds  being  money  or  personal  estate 
belonging  to  Edward  Shaw,  had  been  lent  to  his  co-devisees, 
and  their  shares  charged  or  encumbered  with  a  liability  for  the 
repayment  thereof  with  interest.  The  form  of  a  decree  in 
equity  was  used  ;  but  the  transaction  was  in  substance  precisely 
the  same  as  if  he  had  taken  a  mortgage  on  their  shares  or  had 
docketed  a  judgment  or  decree  against  them  for  the  amount. 
Any  of  these  would  have  been  a  charge  upon  their  land.  But 
it  would  have  been  the  personal  estate  of  Edward  Shaw — a 
mere  chose  in  action,  and  as  such,  not  bound  by  the  judgment 
against  him,  or  capable  of  being  reached  in  satisfaction  of  his 
debts  except  by  what  is  called  a  nvUa  bona  bill,  or  some  of  the 
new  and  peculiar  methods  by  which  interests  not  capable  of 
being  reached  by  execution,  may  be  subjected  to  the  payment 
of  debts. 

III.  The  conveyance  to  Fanning  Albert,  admitting  it  to  be 
valid,  did  not  change  or  extend  the  lien  of  the  Fountain  judg- 
ment.   We  need  not  inquire  into  this  question,  as  it  respects 
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the  unsold  land,  for  that  was  clearly  bound  by  the  judgment 
above,  and  there  is  no  complaint  in  the  present  bill  that  that 
lien  has  been  interfered  with.  The  question  is,  did  this  con- 
veyance creafe  a  lien  in  favor  of  Fountain  on  this  debt  due  to 
Edward  Shaw  from  his  co-devisees  ?  We  answer  in  the  nega- 
tive for  several  reasons.  (I.)  On  this  specific  fund,  it  could  not 
be  a  lien,  for  most  clearly,  it  did  not  pass  to  Albert  by  the 
terms  of  the  conveyance.  E.  Shaw  sold  to  Albert  the  undivid- 
ed interest  to  which  he  was  then  entitled.  The  fund  in  question 
had  been  divided,  set  apart  to  him  in  severalty,  and  invested  at 
interest  in  his  name  and  for  his  own  several  and  separate  ac- 
count. This  is  very  manifest.  The  instrument  is  the  deed  of 
both  parties,  and  no  favor  to  either  party,  is  to  liberalize  the 
congtmction.  Parties,  it  is  true,  have  acted  on  a  different  idea, 
bat  that  is  not  material.  (2.)  But  suppose  this  and  other  per- 
sonal estate  passed  to  Fanning  Albert  by  the  conveyance,  and 
that  although  there  was  no  privity  between  the  creditor  Foun- 
tain, and  Albert  (24  Wend.  260),  still,  that  Albert  became 
bound  unto  the  creditor.  Fountain,  to  pay  him  according  to  his 
assumption,  this  would  not  give  Fountain  a  lien  on  the  specific 
personal  property  or  interests  conveyed.  When  a  man  buys 
personal  propei4y  from  another,  and  instead  of  paying  the  cash 
down,  promises  to  pay  him,  a  lien  is  not  thereby  created  on  the 
pers&nal  property  conveyed.  If  a  lien  upon  the  property  con- 
veyed would  not  arise  in  favor  of  the  vendor  himself,  how  can 
it  be  supposed  to  arise  in  favor  of  his  creditor  to  whom  he  has 
directed  the  payment  to  be  made  ?  In  cases  of  sales  of  real 
estate,  an  equitable  lien  for  the  consideration  money,  is  allowed 
6o  long  as  the  property  remains  unsold  in  the  hands  of  the 
vendee.  But  this  is  confined  to  real  estate,  and  the  pro- 
perty in  question  is  merely  personal  estate.  If  one  grants 
personal  property  to  A,  in  trust,  to  convert  it  into  cash  and 
apply  the  proceeds  to  the  payment  of  his  debts,  the  credi- 
tors are,  in  contemplation  of  equity,  the  real  grantees,  and 
have  an  actual  lien  upon,  and  interest  in  the  proceeds.  But 
such  is  not  the  case  where  one  sells  his  horse  and  takes 
pay  in  a  note  made  payable  to  his  own  creditor.  In  such  a 
case  the  property  is  changed,  the  horse  becomes  the  absolute 
and  unfettered  estate  of  the  purchaser,  and  he  becomes  pei*80i»- 
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ally  liable  to  the  payee  of  the  note  for  the  money.  Conse- 
quently, if  the  conveyance  to  P.  Albert  was  fraudulent  and  void, 
nO  one  acquired  an  interest  under  it,  for  conveyances  to  defraud 
creditors  are  void  in  toto.  If  it  was  valid,  the  whole  interest 
in  the  fund  passed  to  and  vested  in  Albert ;  and  even  if  the 
present  defendants  had  unjustly  recovered  it  against  him,  the 
plaintiffs  cannot,  by  showing  that  Albert  is  personally  bound  to 
pay  their  judgment,  reach  this  fund. 

lY.  The  whole  question  turns  upon  the  nature  of  the  fond 
claimed,  t.  e.  whether  real  or  personal  estate*  If  the  former, 
it  was  bound  by  the  judgment ;  if  the  latter,  it  has  been  properly 
applied  to  the  payment  of  the  defendants'  demands,  they  alone 
having  acquired  a  lien  on  that  species  of  property.  The  mas- 
ter's having  been  directed  to  add  this  personal  fund  to  the  other 
personal  funds  expected  to  be  acquired  by  a  sale  and  conversion 
into  cash  of  E.  Shaw's  remaining  interest  in  the  unsold  lands, 
cannot  change  the  character  of  the  fund. 

M,  De  MoUe,  respondent,  in  person. 

I.  Neither  the  conveyance  by  Shaw  to  Albert,  nor  the  core- 
nant,  by  Albert,  to  discharge  Fountain's  judgment,  can  affec^ 
the  rights  of  this  defendant.  (1st.)  This  defendant  does  not 
hold  under,  but  adversely  to,  the  conveyance  by  Shaw.  (2d.)  It 
was  set  aside  by  the  court  as  fraudulent,  and  void.  (3d.)  If  not 
void,  still  it  did  not  convey,  or  assign  the  fund  in  question. 
(4th.)  The  fund  having  been  applied  on  the  debt  of  a  bond  fide 
creditor,  cannot  be  followed  Isy  the  plaintiffs  as  against  this 
defendant.  {Cook  v.  Smithy  3  Sand.  Gh.  R.  333 ;  Parmalee  v. 
Egan,  7  Paige,  414.) 

II.  The  judgment  of  Fountain,  was  not  in  any  wise  a  lien  on 
the  fund  in  question.  {Jackson  v.  Chapin,  5  Cow.  485.)  (1st.)  The 
statute  enumerates  on  what  judgments  are  liens.  (2  Rev.  Stat, 
p.  454,  sec.  6,  3d  Ed.)  (2.)  At  common  law  it  would  not  have 
been  a  lien.  (3.)  It  would  not  have  been  a  lien  even  on  an 
estate  for  years,  or  upon  a  mere  equity.  {Vredenbergh  v.  Morris, 
1  J.  Cas.  224 ;  Jackson  v.  Chapin,  5  Cow.  485 )  (4.)  A  lien 
could  only  have  been  acquired  on  personal  property  in  Shaw's 
possession  by  an  actual  levying  of  an  execution.  {Hendrick  v. 
Robinson,  2  J.  Ch.  R.  312.) 
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III.  If  the  judgment  were  a  lien,  the  bill  does  not  show  that 
the  plaintiffs  are  entitled  to  relief.  (1.)  It  does  not  «how  that 
the  judgment  was  in  the  assignor,  at  the  time  of  his  assigning 
his  estate  to  the  plaintiffs,  or  that  it  is  unsatisfied.  (2.)  It  does 
not  show  the  consideration  for  the  assignment  or  the  nature  of 
the  trusts.  (3.)  It  did  not  vest  in  the  assignees  any  title  to  the 
fund  in  question,  as  against  defendants.  (Coming  t.  White,  2 
Paige,  567.) 

IV.  The  fund  was  simply  a  chose  in  action.  (2  BIk.  Com. 
389,  397  ;  1  Chitty's  Prac.  99  ;  2  Kent's  Com.  851.) 

y.  And  being  such,  and  in  the  situation  in  which  it  was,  it 
could  only  be  reached,  in,  or  by  the  aid  of,  the  court  of  chan- 
cery. {Donoven  v.  Finriy  1  Hop.  Ch.  R.  79  ;  Buford  v.  Bitford,  1 
Bibbs.  R.  306  ;  Bayard  v.  Hofman,  4  Johns.  Ch.  R.  454  ;  Adair 
V.  Winchester,  7  Gill.  &  J.  114.) 

YI.  The  plaintiffs  are  not  in  a  position  to  claim  the  aid  of  a 
court  of  equity.  They  have  not  exhausted  their  legal  remedy. 
Before  they  can  do  so  an  execution  must  have  been  issued  and 
returned  nulla  bona.  There  is  no  case  reported  in  which  the 
court  of  chancery  has  held  differently,  even  where  the  chose 
was  in  the  creditors'  hands,  and  this  rule  has  been  repeatedly 
recognised.  {Clarkson  v.  De  Peyster,  3  Paige,  320  ;  Pannake  v. 
Egan,  7  id.  614 ;  Cook  v.  SmUh,  3  Sand.  Ch.  R.  338  ;  EUing- 
vxwd  Y.  Stevenson,  4  id.  367  ;  Rider  v.  Mason,  3  id.  351.)  In  the 
following  cases  it  was  expressly  so  held.  {Hendrick  v.  Robin- 
son, 2  J.  Ch.  R.  297  ;  Bnnkerhoff  v.  Bromu  4  J.  Ch.  R.  676 ; 
Wheeler  v.  Herman,  (and  cases  cited)  3  Sand.  Ch.  R.  597  ; 
McDermutt  v.  Strong,  4  Johns.  Ch.  687.) 

VII.  The  defendants  have  acquired  superior  rights  to  any 
the  plaintiffs  exhibit  by  their  bill.  (1.)  An  execution  creditor 
will  be  aided  in  equity  in  maintaining  his  priority  over  ail 
others.  {McDermutt  v.  Strong,  4  J.  Ch.  R.  690  ;  Falconer  v. 
Freeman,  4  Sand.  Ch.  R.  567.)  (2.)  Creditors'  bills  alone  ai^c 
liens  on  a  fund  in  equity  or  cho^e  in  action.  (3.)  The  fund  was 
properly  distributed  according  to  the  priority  of  the  creditors' 
suits.  {C(trning  v.  White,  2  Paige,  568 ;  Huydan  v.  Bucklin,  9 
Paige,  514  ;  Greeji  v.  Burnham,  3  Sand.  Ch.  R.  110.) ' 

VIII.  The  bill  does  not  show  any  excuse  for  the  delay  of  tlio 
plaintiffs,  on  account  of  which  this  court  would  hesitate  to  dis- 
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turb  the  distribution  of  the  fund  aforesaid,  even  if  the  plaintiffs 
had  equitable  rights,  (fo.  58,  59.) 

IX.  Edward  Shaw  should  have  been  made  a  partj  to  the 
bill. 

X.  The  appeal  should  be  dismissed  with  costs. 

By  the  Court.  Sandfobd,  J. — The  fund  in  controversy, 
grows  out  of  the  charge  made  upon  the  interest  of  Toney,  Ro- 
bert, and  Montague,  in  the  remaining  undivided  lands  of  R. 
Robinson,  in  favor  of  Edward  Shaw.  Unless  Fountain's  judg- 
ment became  a  lien,  upon  that  charge  or  interest,  the  complain- 
ants have  no  right  to  the  fund,  whatever  may  be  the  fact,  in 
respect  to  the  defendants.  Fountain's  lien,  if  he  had  any,  was 
acquired  by  the  docketing  of  his  judgment.  He  has  never  issued 
any  execution,  nor  filed  a  creditor's  bill.  The  lien  of  judg- 
ments is  given  by  statute,  which  provides  that  they  "  shall  bind, 
and  be  a  charge  upon  the  lands,  tenements,  real  estate,  and 
chattels  real,"  of  the  judgment  debtor,  which  he  may  have,  at 
the  time  of  docketing  the  judgment,  or  at  any  time  afterwards ; 
and  such  real  estate,  and  chattels  real,  shall  be  subject  to  be 
sold  upon  execution,  to  be  issued  upon  such  judgment.  (2  R.  J. 
859,  §  3.) 

The  question  is,  therefore,  narrowed  down  to  this — ^Was  the 
right  or  interest,  which  Edward  Shaw  had  in  the  undivided 
shares  of  Toney,  Robert,  and  Montague,  consequent  upon  the 
proceedings  in  1830,  cither  land,  real  estate,  or  tenement,  or  a 
chattel  real  ?  The  complainants  insist  that  it  was  real  estate ; 
the  defendants,  that  it  was  a  mere  pecuniary  charge  upon  the 
land.  Let  this  be  tested  by  the  supposition,  that,  instead  of  a 
sale,  an  actual  partition  had  been  ordered  in  the  partition  suit 
commenced  in  1837.  In  what  manner  could  this  right  or  inte- 
rest have  been  awarded  to  E.  Shaw  ?  We  think  manifestly,  it 
could  have  been  awarded  only  by  charging  it  in  equal  proper 
tions  on  the  shares,  in  severalty,  of  the  three  parties,  by  whom 
it  was  payable.  Taken  in  connexion  with  the  decree  in  the 
chancery  suit  of  1830,  it  would,  in  effect,  have  been  so  mnch 
awarded  to  Shaw,  for  equality  of  partition,  as  between  him 
and  those  three  parties.  The  decree  for  an  actual  partition 
would  necessarily  declare  the  rights  of  the  parties  substantiaUjf 
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as  it  was  done  by  the  decree  made  in  the  partition  suit  of  1837. 
It  would  adjudge  Albert,  as  the  grantee  of  Shaw,  to  be  entitled 
to  one  undivided  sixth  of  the  lands,  and  to  a  charge  upon  three 
other  undivided  sixths  of  the  sum  of  $3103  03,  with  interest,  &c., 
and  the  directions  to  the  commissioners  would  correspond  with 
this  adjudication.  Any  attempt  to  declare  Albert  to  be  enti- 
tled to  one  sixth  of  the  land,  and  also  to  a  further  undivided 
interest,  in  three  other  sixths,  to  the  extent  which  the  sum  of 
$3103  03,  with  interest,  bore,  at  the  time  of  the  partition,  to  the 
value  of  such  other  three  sixths,  and  to  direct  a  partition  ac- 
cordingly, would  be  futile  and  impracticable.  The  provision  in 
the  decree,  which  created  this  interest,  made  it  in  terms,  a 
charge  upon  the  remaining  lands,  and  not  a  legal  title  in,  or  to 
any  undivided  portion  of  the  lands,  and  it  is  plain,  no  other 
sensible  form  could  have  been  adopted. 

Again,  suppose  that  an  execution  had  been  issued  upon  Foun- 
tain's judgment,  and  the  sheriff  had  proceeded,  by  virtue  of  it, 
to  sell  Shaw's  right,  title,  and  interest,  in  the  lands  of  his 
grandfather  ?  In  what  manner,  and  by  what  description  would 
he  sell  the  right,  or  interest,  in  question,  and  how  could  the 
purchaser  obtain  possession  of  it,  under  the  sheriff's  deed  ?  It 
is  sufficient  to  ask  the  question,  to  show  its  impracticability. 
The  sheriff  could  sell  and  convey  Shaw's  undivided  sixth,  but 
the  interest,  to  the  extent  of  the  $3103  03,  he  could  no  more  sell, 
than  he  could' a  mortgage  of  the  same  amount,  on  the  same  three 
sixths.  It  was  a  mere  right  or  equity,  resting  in  action,  against 
the  three  sixth  partSk  It  was  therefore  neither  lands,  tenements, 
nor  real  estate,  so  as  to  be  subject  to  the  lien  of  a  judgment. 

It  is  made  a  point  by  the  complainants,  that  by  the  convey- 
ance from  Shaw  to  Albert,  a  trust  in  equity  was  created,  for  the 
payment  of  Fountain's  judgment.  Also,  that  if  regarded  as  a 
sale,  Shaw  had  a  lien  in  equity  on' the  estate  and  interest  sold, 
for  the  payment  of  the  purchase  money,  of  which  this  judgment 
was  a  part,  and  so  much  of  the  purchase  money,  and  such  lien 
for  its  payment,  were  thereby  transferred  in  equity,  to  Foun* 
tain. 

The  answer  to  the  first  proposition,  assuming  that  such  a  trust 
existed,  is,  that  the  conveyance  creating  it,  was  set  aaidA  as 
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fraaduleat  and  void,  as  against  the  defendants  in  this  suit,  the 
creditors  of  Shaw.  Although  Foantain  were  not  made  a  party 
to  the  suits  in  which  this  was  decreed,  his  interest  as  a  benefi- 
ciary of  the  trust,  was  thereby  efiFectually  cut  off ;  it  being  suffi- 
cient in  this  state,  to  make  the  trustee  a  party,  for  the  purpose 
of  avoiding  an  assignment  to  him,  for  the  benefit  of  creditors. 

As  to  the  lien  for  the  purchase  money,  Shaw,  the  vendor,  was 
a  party  defendant  in  the  suits  for  setting  aside  the  conveyance ; 
and  even  if  there  were  an  equity,  as  between  him  and  Fountain, 
which  would  entitle  the  latter  to  claim  the  benefit  of  such  lien,  it 
was  not  such  an  equity  that  strangers  were  bound  to  notice,  and 
in  suits  by  them,  Shaw  sufficiently  represented  the  entire  lien. 
In  truth,  this  supposed  lien  in  favor  of  Fountain,  through 
Shaw's  lien  for  the  purchase  money,  was  of  no  moment,  so  long 
as  Fountain  had  a  lien  at  law  on  thf.  undivided  sixth,  by  virtue 
of  his  judgment,  and  could  speedily  have  acquired  a  perfect  lien 
in  equity,  on  Shaw's  interest,  or  charge  upon  the  three  sixths, 
by  the  issuing  and  return  of  an  execution,  and  the  filing  of  a 
bill  in  chancery. 

It  is  unnecessary  for  us  to  examine  the  regularity  of  the  de- 
fendants' proceedings,  so  far  as  their  right  to  the  fund  is  con- 
cerned, because  the  complainants  failing  to  show  any  title  to  it, 
have  no  right  to  impeach  those  proceedings.  In  reference  to 
the  question  of  costs,  however,  which  are  in  our  discretion,  we 
can  refer  to  them.  We  think  that  the  omission  of  the  solicitor 
for  Voorhis,  to  notify  Fountain  or  the  complainants,  of  the  appli- 
cation to  the  court,  and  the  reference  through  which  the  defen- 
dants obtained  the  fund,  was  quite  inexcusable.  Voorhis  is 
chargeable  with  actual  notice,  by  what  occurred  before  the  mas* 
ter,  on  the  reference  as  to  liens  in  the  partition  suit,  that  Foun- 
tain claimed  a  lien  by  his  judgment  on  all  of  Shaw's  interests  in 
the  real  estate ;  and  that  the  fund  in  court  was  paid  in  as  the 
property  of  Albert,  and  not  as  the  property  of  Shaw,  as  was  in 
ejSect  stated  in  the  application.  If  the  notice  had  been  given  to 
Fountain,  the  questions  which  have  been  litigated  at  so  much 
expense  in  this  suit,  would  have  been  determined  ten  years  ago, 
at  a  trifling  cost,  upon  the  reference  then  ordered  before  the 
master.    For  this  reason,  although  we  affirm  the  decree  made  in 
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the  fmpreme  court,  dismissing  the  bill,  we  shall  g^ye  no  costs  to 
the  defendants. 

Decree  aflSrmed,  without  costs. 


HuTSOH  A  Wife  v.  The  Matob,  Aldermen,  &  Gommokalty  of 

the  City  of  New  York. 

Gablin  a  Habimav  v.  The  same. 


II  may  be  eoaeeded,  as  the  rcatU  of  the  eeventl  eeaes  on  the  tafaject^  that^  m  a  general 
rale,  a  private  suit  eannot  be  ButtaiDed,  in  this  ftate,  againet  eommifluonen  of 
highwayi;  for  negleet  in  not  repairing  the  highways  and  bridges  in  their  respec- 
tive towns,  unless  it  be  shown  that  they  had  tite  requisite  funds  for  that  pur- 
pose in  their  handis  or  under  their  eontnoL 

But  this  rule  does  not  npply  to  the  oorporation  of  the  eity  of  New  York,  in  their 
eapecity  of  coramiseionen  of  higfawaja  They  having  within  their  eontrol  the 
funds  for  repuring  the  hl^wayi^  or  being  in  £*ult  lor  not  having  them,  their 
duty  to  repair  is  absolute;  and,  eonsequently,  they  are  answerable,  in  damages^ 
to  any  person  sustaioing  an  icyury  by  reason  of  their  negleet  of  duty.  * 
Sahdiobd  a  GAJiFBn.L,  J.  J.,  dissented. 

An  avenue  in  the  city  of  New  York,  laid  out  ss  such  by  eommissioners  appointed 
for  that  purpose,  and  over  which  the  mayor  and  common  council  have  exercised 
their  power,  by  regulating  it^  and  causing  the  curb  and  gutter  to  be  ^et^  defray- 
ing the  expenses  by  assessment^  is  under  their  jurisdiction  and  control,  as  a 
municipal  corporation. 

After  such  corporation  have  actually  opened  a  street^  or  avenne,  for  the  public 
aeeommodation,  and,  by  their  acts^  have  invited  the  public  to  travel  over  it^  the 
duty  to  keep  it  in  repair  becomes  absolute;  the  fee  of  the  streets  being  vested 
in  Uiem,  and  they  alone  having  the  power,  as  well  as  the  meana^  to  repair. 
Saxdiobd  a  CAMrBBLL,  J.  J.,  disscntcd. 

But  it  does  not  follow  from  this  doctrine^  that  the  corporation  is  liable  for  every 
obstruction  or  nuisance,  created  by  third  persons^  in  the  public  streeti^  in  vio- 
lation of  the  city  ordinances.  (Per  Mason,  J.) 

Where  an  individual,  or  a  corporation,  have  a  €xed  and  certain  duty  assigned  to 
them,  of  a  merely  ministerial  character,  and  the  means  |;4aeed  at  their  disposal 
■nfficient  for  its  performance^  they  are  under  obligations  to  perform  it»  at  the 
risk  of  being  made  to  answer  for  the  consequences  of<heir  negleet 

Whenever  an  indictment  lies  for  non-repair,  an  action  on  the  case  will  lie  at  the 
snit  of  an  individual  sustaining  any  peculiar  damages^  arising  either  from  non- 
faasance  or  mal-feasanee 

Ihua^  where  a  municipal  corporation  is  under  a  legal  obligation  io  repair  strceti^ 
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and  an  indiotment  will  lie  i^iiMt  it  for  not  rvpairiag,  •■d  in  eonietneMe  of 
their  suffering  a  street  to  be  out  of  repair,  indiTidaals  sastaia  damages  bj  ii^ 
rtes  to  person  or  property,  an  action  wiU  lie  against  the  corporation. 
Sandvobd  a  Gampbkll,  J.  J.,  dissented. 

(Before  Oaklr,  Co.  J.,  MiUBOir  A  Paiv^  J.  J. ;  and  before  SAin>foi]\  Misov, 
A  Ca¥pbeli>  J.  J.  DoBR,  J.,  upon  consaltatioD,  conearred  with  the  ma- 
jority.) 

May  8,  9th;  Oct  6,  7;  Deo.  27th,  1861. 

The  first  of  the  above  cases  was  argaed  before  Justices  Oak- 
ley, Mason,  and  Fajns,  at  tiie  October  term,  in  1861-  The 
second  case  was  argued  before  Jii3tice8  Sandfobd,  Mason,  and 
Campbell,  at  the  May  term,  1851.  Judgment  was  rendered  at 
December  term,  1861,.  afi^rming  the  jadgmeiit  below  in  both 
cases,  in  accordance  with  the  opinion  of  a  majority  of  the  five 
justices  above  named.  The  principles  involved  were  the  same 
in  both  cases.  *  The  case  of  Hutson  and  wife  v.  Tke  Mayor j  ^c.j 
of  New  York,  was  brought  to  recover  damages  for  iiguries  sas- 
tained  by  the  plaintiff's  wife,  in  consequence  of  being  precipi- 
tated  into  an  excavation  in  the  centre  of  the  Fourth  Avenue, 
in  said  city,  while  passing  along  the  same  in  a  carriage,  at 
night.  The  complaint  alleged  that  the  injuries  were  received 
by,  and  through  tiie  gross  n^ligence,  carelessness,  and  default 
of  the  defendants,  and  of  their  servants  or  agents,  and  for  want 
of  due  care  and  attention  to  their  duty,  in  not  having  or  keep- 
ing the  usual  and  ordinary  travelliug  portion  of  the  said  avenue 
in  repair,  and  in  a  safe  condition.  That  at  the  time  the  occur- 
rence happened,  there  was  no  light,  barrier,  or  signal,  whatever, 
to  give  notice  or  warning  of  any  danger,  or  of  the  unsafe  con- 
dition of  the  said  street  or  avenue,  although  it  was  the  duty  of 
the  defendants  to  give  such  warning.  That  there  was  not,  in 
that  particular  place  in  the  street  or  avenue,  sufficient  width 
from  the  curb  stone,  to  allow  the  said  carriage  and  horses  to 
pass  in  safety,  although  it  was  the  duty  of  the  defendants  to 
preserve  sufficient  width  for  that  purpose.  And  the  complaint 
alleged  that  there  was  no  fault  on  the  part  of  the  plaintiffs,  or 
the  driver  of  the  carriage. 

The  defendants,  by  their  answer,  denied  most  of  the  bets 
stated  in  the  complaint,  but  they  admitted  that  a  portion  of  sud 
Fourth  Avenue  had,  before  the  time  mentioned  in  said  complaint, 
l^eea  excavated,  in  pursuance  of  the  authority  vested  by  a  law  of 
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this  state  in  the  Hiu*Iem  Railroad  Company,  an  inccrporated 
compaDy,  and  that  neither  the  defendants,  nor  any  person  ot  per- 
sons in  their  employment,  made  such  excavation,  oi  any  part 
thereof.  And  they  averred  that  the  whole  of  said  portion  of 
said  avenue  was  employed  by  the  said  railroad  company,  as  afore* 
said,  and  was,  at  the  time  mentioned  in  said  complaint,  in  good 
and  sufficient  order  and  repair,  and  safe  for  the  driving  of  any 
Tehicles,  with  ordinary  care  and  skill,  along  the  same  ;  and  that 
the  defendants  were  not  bound  to  do  anything  at  the  place  afore- 
said, with  respect  to  the  said  embankment,  to  keep  the  same 
from  becoming  dangerous,  but  that  if  any  such  duty  devolved 
upon  any  person  or  persons,  or  corporation,  it  was  the  duty  of 
the  said  Harlem  Railroad  Company,  and  not  of  the  defendants. 

The  plaintiffs,  in  their  reply,  averred  that  at  the  time  men- 
tioned in  the  complaint,  the  said  street  or  avenue  was  in  a 
dangerous  or  unsafe  condition,  and  denied  that  there  was  any 
gross  negligence  or  carelessness,  or  any  negligence  of  the  per-- 
son  driving  the  carriage.  And  they  averred  that  the  said 
excavation  mentioned  in  the  complaint,  was  made  by  persons 
in  the  employment,  or  under  the  control  of  the  defendants ; 
and  they  denied  that  the  whole  of  the  portion  of  the  said 
Fourth  Avenue  which  had  been  excavated  as  averred  in  the 
answer,  was  employed  by  the  Harlem  railroad  company,  but  on 
the  contrary,  a  portion  of  said  avenue  through  and  along  which 
said  excavation  had  been  made,  toas  used  and  occupied  as  a  pubHc 
highway^  f&r  pttblic  travel,  by  reason  whereof  the  defendants 
were  bound  to  keep  the  same  in  good  repair.  And  the  plaintiffs 
denied  that  said  highway  or  avenue  was,  at  the  time  mentioned 
in  said  complaint,  in  good  or  sufficient  order  or  repair,  or  safe 
for  the  driving  of  any  vehicle  with  ordinary  care  or  skill  in  or 
along  the  same.  And  they  also  denied  the  allegation  in  said 
answer,  that  the  defendants  were  not  bound  to  do  anything  in 
respect  to  the  said  embankment,  to  keep  the  same  from  becom- 
ing dangerous,  and  all<^ed  that  the  duty  of  keeping  the  same 
from  becoming  dangerous  did  devolve  on  the  defendants,  in  com- 
mon with,  or  independent  of,  said  Harlem  railroad  company. 

On  the  trial  the  plaintiffs  called 

Matthew  Kdly,  who  testified,  that,  on  the  morning  of  De- 
ceoriMr  11«  1849,  between  three  and  four  o'clock^  he  was  dri¥* 
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ing  a  carriage,  in  which  the  plaintiff  and  his  wife  then  wcrc^on 
the  Fourth  Avenue,  between  36th  and  37th  streets.  That  it 
was  very  dark,  and  he  was  driving  close  to  tlic  curb  stone, 
when  one  of  the  horses  went  down,  and  while  witness  was 
getting  down  from  the  carriage,  it  went  over  into  an  excava- 
tion in  the  avenue.  That  the  street  was  between  three  and 
four  feet  wide  at  this  point,  but  wider  at  other  points.  That 
the  earth  had  been  here  washed  away  by  the  rains,  lower 
than  at  other  parts  of  the  avenue.  Being  cross-examined,  tlic 
witness  testified,  that  the  excavation  into  which  tho  carriage 
fell,  was  that  in  which  the  Harlem  railroad  is  laid,  and  had 
been  there  ever  since  that  railroad  was  first  constructed.  That 
the  edge  of  the  gulley  was  three  or  four  feet  from  the  curb 
stone.  Jesse  H.  Patterson^  being  called  by  plaintiffs,  testified 
that  he  was  inspector  of  hacks,  and  was  acquainted  witli  the 
portion  of  Fourth  Avenue  in  question.  That  on  the  morning 
following  the  accident  he  went  to  the  spot.  That  there  was  a 
little  gulley,  in  which  the  carriage  appeared  to  have  slipped. 
In  other  places,  there  was  distance  enough  between  the  curb 
stone  and  the  excavation  for  a  carriage  to  pass.  That  the 
gulley  had  been  washed  by  the  rain  since  the  exc4ivation  was 
made.  Being  cross-examined,  the  witness  testified,  that  the 
gulley  was  about  two  feet  wide  at  the  top,  and  from  eighteen 
inches  to  a  foot  deep  where  the  carriage  went  in,  which  was 
just  at  the  edge  of  the  precipice.  That  the  roadway  alongside 
the  eKcavation,  between  36th  and  37  th  streets,  varies  from  six 
to  twelve  feet  in  width.  That  the  accident  occurred  at  the 
narrowest  place.  The  wheel  slipped  about  a  foot  before  going 
over  the  precipice.  That  the  side  of  the  excavation  down 
which  the  carriage  fell,  stood  at  an  angle  of  about  forty-five 
degrees.  That  the  curb  and  gutter  was  set  hy  this  place,  but  the 
street  was  not  paved.  It^was  travelled,  but  there  was  a  side- 
walk fcNT  foot  passengers.  William  Jones,  called  by  plaintiff, 
testified,  that  he  was  a  practising  physician,  and  attended  and 
examined  Mrs.  Hutson  immediately  after  the  accident;  that 
she  was  severely  injured,  some  of  the  injuries  being  of  an 
internal  character.  The  plaintiffs  further  proved  that  the 
plaintiff^  Lucinda  Hutson,  was,  in  consequence  of  the  injuries 
received  by  this  accident,  confined  to  her  bed  for  a  considera 
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ble  qmce  of  time.  The  plaintiffs  rested  their  case.  Whereupon 
it  was  admitted  by  the  counsel  for  the  plaintiffs,  that  the  exca- 
vation into  which  the  carriage  fell,  was  made  by  the  Harlem 
railroad  company,  under  the  authority  of  the  statute  authoriz- 
ing them  to  build  their  road  through  certain  streets  in  the  city 
of  New  York,  the  consent  of  the  corporation  of  the  city  of 
New  York,  required  by  said  statute,  having  been  first  given. 
The  counsel  for  the  defendants  then  moved  for  a  non-suit,  upon 
the  ground  that  the  defendants,  being  a  municipal  corporation, 
were  not  liable  for  injuries  resulting  in  consequence  of  the 
public  highways  subject  to  their  control,  being  out  of  repair. 
The  court  denied  the  motion ;  and  the  counsel  for  the  defend- 
ants excepted.  The  court  thereupon  charged  the  jury,  that  the 
defendants  were  bound  to  keep  and  maintain  the  highway  at 
the  place  in  good  and  su£Bcient  repair,  so  that  carriages  could 
safely  pass  along,  and  if  the  jury  were  satisfied  from  the  evi- 
dence that  the  defendants  had  failed  to  do  so,  and  that  the 
injury  resulted  from  that  cause,  and  without  any  negligence  or 
want  of  care  on  the  part  of  the  driver  of  the  carriage,  the 
defendants  are  liable.  To  which  charge  of  the  court,  and  every 
part  thereof,  the  counsel  for  the  defendants  duly  excepted.  The 
jury  found  a  verdict  for  the  plaintiffs,  for  $8000. 

The  second  of  the  above  suits  was  brought  by  Garlin  A 
Hariman,  the  owners  of  the  carriage,  horses,  and  harness,  to 
recover  the  damages  sustained  by  them  by  the  destruction  of 
the  carriage  and  harness,  and  the  killing  of  the  horses,  on 
the  same  occasion,  and  by  the  same  means  as  mentioned  in 
the  first  suit  The  pleadings  were  similar  to  those  in  the 
other  case.  The  reply,  however,  alleged  that  the  said  damage 
and  injury  did  not  take  place  upon  that  part  of  the  said  Fourth 
Avenue  which  the  New  York  and  Harlem  railroad  company 
was  authorized  to  occupy  and  enjoy  ;  but  upon  that  part  of  said 
avenue  which  was  excbisiydy  under  the  care  and  control  of  the 
defendants^  and  which  was  msted  in  the  defendants,  as  one  of  the 
public  streets  and  avenues  of  the  city  of  Jfew  York,  and  was  under 
their  exclusive  care,  control,  and  jurisdiction.  And  the  plaintiffs 
insisted  that  it  was  the  duty  of  the  defendants  to  keep  tho 
said  avenue,  or  so  much  thereof  as  was  laid  out  and  opened  for 
apubHc  avenue  or  street,  in  good  repair,  and  from  being  dangerous. 
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to  persons  nsing  the  same  ;  and  they  insisted  that  the  defend- 
ants  were  liable  for  the  loss  and  injury  which  they,  the  plain- 
tiffs, had  sustained  in  the  premises ;  and  that  they  irere  not 
bound  to  look  to  the  Harlem  railroad  company,  or  any  other 
person  whomsoever,  for  the  same. 

The  proof  was  similar  to  that  in  the  other  case,  and  showed 
the  killing  of  the  horses,  and  the  destruction  of  the  carriage 
and  harness,  and  their  value.  It  was  also  proved  that  the 
avenue  was  opened  and  regulated,  and  the  curb  and  gutters 
set,  where  the  accident  happened,  and  also  two  or  three  bloekd 
furt{ier  up  the  avenue ;  that  the  Fourth  Avenue,  at  that  place, 
had  been  a  public  road  two  or  three  years ;  and  that  the  exca- 
vation into  which  the  carriage  fell  was  about  35  or  40  feet 
deep,  and  about  the  same  width. 

The  jury  rendered  a  verdict  for  the  plaintiffs,  for  $645  50 
damages. 

The  defendants  appealed  in  both  cases. 

H.  £.  DavieSf  for  the  appellants. 

I.  This  action,  proceeding  upon  the  sole  ground  that  the  cor- 
poration of  New  York  are  liable  for  injuries,  which  may  have 
been  sustained  in  consequence  of  the  public  streets,  or  highways, 
being  out  of  repair,  cannot  be  maintained.  (1st.)  No  action 
lies  at  common  law,  against  the  person  who  ought  to  maintain 
and  repair  a  common  highway,  at  the  suit  of  him  who  has  been 
injured  in  consequence  of  the  neglect  or  omission  to  make  such 
repair,  unless  the  obligation  to  repair  rests  on  tenure,  prescrip- 
tion, or  contract,  the  only  remedy  being  by  indictment.  {Herdy 
v.  Mayor,  4*c.,  of  Lyme  Regis,  5  Bing.  91 ;  B.  R.  8  Barn.  &  Adol. 
77  ;  1  Bing.  N.  C.  222,  S.  C.  in  error  ;  The  Mayor,  *c.,  v. 
Turner,  Cowp.  86  ;  Payne  v.  Partridge,  Shower,  255  ;  Russell  v. 
Men  of  Devon,  2  T.  R.  667  ;  Bartlett  v.  Crozier,  17  J.  R.  439  ; 
also  15  ib.  250  ;  Furze  v.  The  Mayor,  fyc,  of  JVeti)  York,  3  Hill, 
612  ;  Harwood  v.  City  Lowell,  2  Law  Reporter,  N.  S.  640  ;  Peo- 
fie  V.  Commissioners  of  Highways  of  Hudson,  7  Wen.  476  ;  Laws 
1815,  vol.  2,  p.  270,  428  ;  Laws  N.  Y.  from  1691  to  1725, 
(printed  1726,)  p.  62,  86  ;  1  Revised  Statutes,  501 ;  Common- 
wealth  V.  Springfield,  7  Mass.  9 ;  Mower  v.  Leicester,  9  Mass. 


NEW  YORE— DECEMBER,  1851.  295 

HntBon  T.  The  City  of  N«w  York. 

247.)    (2d.)  There  is  no  statute  in  force  in  this  state  anthoriz- 
ing  such  an  action. 

II.  The  jadge,  at  the  trial,  should  have  dismissed  the  com* 
plaint,  and  allowed  a  nonsuit ;  and  his  refusal  to  do  so,  is  error. 
A  nonsuit  should,  therefore,  be  entered. 

III.  The  ehu'ge  of  the  court  involves  the  same  error.  The 
verdict  ought  therefore  to  be  set  aside. 

£.  W,  StougUan,  for  Hutson,  and  wife. 

This  case  presents  but  a  single  question ;  whether  the  defend- 
ants, who  have  suffered  a  public  street  in  the  citj  of  New  York, 
to  get  and  remain  out  of  repair,  are  liable  for  damages  sus- 
tained by  the  plaintiffs,  whilst  being  carefully  driven  along  such 
street,  the  bad  condition  thereof  being  the  sole  cause  of  the 
injury  complained  of?  The  plaintiffs  contend  that  the  defend- 
ants are  liable  upon  two  grounds :  Fir8t,-^Becau8e  by  accept- 
ing their  charters  they  became,  by  the  conditions  thereof,  bound 
to  keep  the  public  streets,  within  the  city  of  New  York,  in 
repair,  and  as  a  consideration  for  this,  they  received,  by  force 
and  virtue  of  such  charters,  grants  of  valuable  property,  privi- 
leges, and  franchises.  (See  Charters  of  1686, 1708, 1730,  and 
Amended  Charter  of  1830.)  Having  accepted,  acted  under, 
claimed,  and  enjoyed  the  benefit  of  these  charters,  the  defend- 
ants are  bound  by  their  conditions,  and  if  they  fail  to  perform 
them,  are  liable  for  such  special  damage  as  any  person  may  sus- 
tain by  reason  thereof.  {Mayor  of  Lynn  v.  Turner^  1  Cowper's 
R.  86  ;  Payne  v.  Partridge,  1  Shower,  255  ;  Henly  v.  Mayor,  Sfc, 
of  Lyme  Regis,  5  Bingham  91  ;  same  case  in  error,  3  Barn, 
and  Ad.  77;  same  case  in  House  Lords,  1  Bing.  N.  C.  222  ; 
Mayor,  tfc,  of  Jfew  York  v.  Fttrze,  8  Hill,  612  ;  Peopk  v.  Cor- 
poraiion  of  Albany,  11  Wend.  539 ;  Heacock  v.  Sherman,  14 
Wend.  58  ;  Mayor,  ifc,  of  JVetu  York  v.  Balky,  2  Denio  483  ; 
Townsend  v,  TumpiJce  Co.,  6  Johns.  R.  90.)  Second. — ^The 
defendants  are  liable,  because  it  is  their  duty,  as  public  officers, 
to  keep  and  maintain  the  streets  of  the  city  in  repair ;  and  for 
this  purpose,  they  are  empowered  to  raise  sufficient  funds,  and 
to-  employ  all  necessary  officers  and  servants.  If,  in  consequence 
of  a  neglect  of  this  duty  any  person  suffers  special  damage,  he 
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is  entitled  to  the  nsnal  common  law  remedies  for  the  recovery 
thereof.    (See  the  cases  above  cited,  and  also  WUHams's  ctue^  5 

Coke,  72  ;  1  Coke's  Institutes,  66  ; v.  Hovendon^l  Croke's 

Rep.  664 ;  Ddmonico  v.  Mayor,  4rc.,  of  Jf.  F.,  1  Sand.  S.  C.  R. 
222 ;  Jenner  v.  JoUife,  9  Johns.  R.  381  ;  ^dsU  v.  Brady,  4  Hill, 
680  ;  Lansing  v.  Smith,  4  Wend.  9  ;  Pierce  v.  Dart,  T  Cowen. 
609  ;  Dygert  v  Schenck,  28  Wend.  446^ 

C.  W.  Sandfordj  for  Carlin  and  Hariman. 

By  TBfi  Court.  Mabon,  J. — The  plaintiffs'  right  to  recover 
in  these  cases,  is  resisted  mainlj  on  three  grounds.  It  is  con- 
tended, 

I.  That  the  power  and  authority  of  the  defendants  over  roads 
and  highways,  and  over  the  avenue  in  question,  at  the  place 
where  the  injury  complained  of  was  sustained,  is  exercised  by 
them  only  in  their  character  of  commissioners  of  highways ;  and 
that  no  action  will  lie  at  the  suit  of  an  individual  against  com- 
missioners of  highways  for  not  repairing. 

II.  That,  admitting  the  defendants  can  and  do  exercise  the 
power  of  repairing  streets  and  avenues,  as  a  municipal  corpora- 
tion, and  that  Fourth  Avenue,  at  the  place  in  question,  is  a 
street,  in  the  |Mr<^er  sense  of  the  term  ;  yet,  that  no  duty  or 
obligation  is  imposed  upon  them  in  regard  to  repairing  the 
streets ;  and, 

III.  That  the  injury  complained  of  in  this  cause  arose  from 
non-feasance  of  the  defendants ;  and  that  no  action  will  lie 
against  them  for  non-feasance  merely — the  remedy  being  by 
indictment. 

The  first  objection  contains  two  propositions.  (1.)  That  the 
defendants  are  to  be  viewed,  in  this  action,  as  commissioners  of 
highways.  (2.)  That  as  such  commissioners,  they  are  not  liable 
in  damages,  at  the  suit  of  a  private  person  for  not  repairing. 
We  shall  consider  the  last  proposition  first. 

Although  there  is  no  express  adjudication  on  the  question, 
yet  we  think  it  may  be  conceded,  as  the  result  of  the  several 
cases  on  this  subject,  that  as  a  general  rule,  a  private  suit  can- 
not be  sustained,  in  this  state,  against  the  commissioners  of  high- 
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ways,  for  neglect  in  not  repairing  the  highways  and  bridges  in 
their  respective  towns.  We  think  the  principles  laid  down  by 
the  courts,  lead  to  this  result,  with  regard  to  these  oflBcers,  in 
the  scTcral  towns  in  this  state,  who  are  subject  to,  and  act 
nnder  the  provisions  of  the  revised  statutes,  relative  to  high- 
ways ;  ( 1  R.  S.  part  I.  chap.  xvi.  p.  501,  Ac.)  They  are 
exempted,  however,  from  liability,  we  apprehend,  not  from  any 
peculiarity  in  the  nature  of  their  office ;  but  by  reason  of  the 
special  provisions  of  the  statute. 

The  first  case  in  which  this  question  appears  to  have  been 
considered,  is  that  of  Bartktt  v.  Crazier,  (17  John.  489,*)  in  the 
court  of  errors.  The  suit  was  against  the  overseers  of  high* 
ways,  for  damages  sustained  by  the  plaintiffs  in  consequence  of 
a  bridge  being  out  of  repair.  Chancellor  Kent  delivered  the 
unanimous  opinion  of  the  court.  He  examined  the  provisions 
of  the  statute  in  defining  the  duties  both  of  overseers  and  eom- 
missioners  of  highways  ;  and  he  came  to  the  conclusion  that  na 
action  would  lie  against  the  overseers,  because  they  act  onl^ 
nnder  the  orders  of  the  commissioners,  who  alone  are  the  respon- 
sible persons  in  respect  to  the  repair  of  bridges ;  and  that  if  a 
private  action  could  be  sustained  at  all,  it  could  only  be 
against  the  eommissioners.  The  statute  gave  them  the  care  and 
superintendence  of  the  highways  and  bridges  ;  and  made  U  their 
duty  to  cause  them  to  be  kept  in  repair.  Yet  the  duty,  he  held, 
did  not  exist  absolutely ;  but  only  when  the  commissioners  had 
money  in  hand  arising  from  penalties  and  forfeitures,  or  which 
had  been  paid  over  to  them  under  the  direction  of  the  super- 
visors. And  he  came  to  the  conclusion,  that,  inasmuch  as  the 
law  had  not  supplied  them  with  the  pecuniary  means,  nor  armed 
them  with  the  coercive  power  to  meet  and  sustain  so  heavy  a 
responsibility,  an  action  would  not  lie  against  them.  These 
remarks,  with  regard  to  the  commissioners,  it  is  true,  were  in 
some  degree  extra-judicial,  as  the  action  was  against  the  over- 
seers, and  not  against  the  commissioners,  but  they  have  been 
referred  to,  and  adopted  by  the  court,  in  subsequent  cases. 
Thus,  in  the  case  of  the  People  v.  The  Cammissiwiers  of  High- 
ways  of  Hudson,  (7  Wend.  474,)  the  court  quoted  from  the  opi- 
nion of  chancellor  Kent,  in  Bartlett  v.  Crazier,  as  containing 
the  true  rule  on  this  subject.    That  was  an  application  for  a 
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mandamus,  to  compel  the  defendants  to  build  a  bridge  which 
would  cost  over  $1,400.  The  application  was  denied  ;  for  the 
reason,  that  the  only  sum  at  the  disposal  of  the  commissionerft 
in  any  one  year,  was  $250,  for  the  repairs  of  all  the  highways 
and  bridges  in  the  town.  The  statute,  it  was  remarked  by  the 
court,  did  not  extend  their  duty  beyond  their  means.  The 
same  point  was  ruled  in  the  People  v.  i^dsitj  (2  Hill,  619,)  which 
was  an  indictment  against  commissioners  of  highways,  for 
neglect  of  duty  in  not  repairing  a  bridge.  The  indictment  con- 
tained no  averment  that  the  defendants  had  funds,  or  other 
means  to  defray  the  expense  ;  and  the  court  were  of  the  opinion, 
that  the  existence  of  the  funds  or  other  specific  means,  was  a  con- 
dition precedent  to  the  obligation  of  commissioners  of  highways 
to  repair  bridges.  And  in  the  more  recent  case  of  Barker  v. 
Loamis,  (6  Hill.  468,)  it  was  held,  that  commissioners  of  highways 
were  not  bound  to  build  or  repair  roads  or  bridges,  until  the  necee- 
sary  funds  were  provided  for  that  purpose  ;  land  that  therefore 
there  was  no  legal  obligation  on  the  town  to  pay  moneys,  which 
the  commissioners  had  borrowed  and  expended  in  the  repair  of 
roads  and  bridges. 

If  the  commissioners  of  highways  are  not  bound  to  build  or 
repair  a  road  or  bridge,  and  they  cannot  be  compelled  to  do  it, 
unless  they  have  the  requisite  funds  in  their  hands  or  under 
their  control,  and  any  debt  they  may  contract  for  that  purpose, 
is  not  binding  upon  the  town — it  would  seem  to  follow,  neces- 
sarily, that  they  cannot  in  such  circumstances  be  made  liable  to 
a  private  individual  for  not  repairing.  Their  liability  is  founded 
upon  their  duty.  The  same  process  of  reasoning,  however, 
which  would  excuse  them  from  liability,  when  they  have  not 
the  means  at  their  disposal,  and  for  that  cause,  would  fasten  the 
liability  on  them  when  they  have  the  means.  If  they  cannot  be 
made  liable,  because  they  have  not  the  means  to  repair  ; — when 
they  have  the  means,  it  would  seem  that  their  duty  becomes  ab- 
solute, and  that  they  are  liable  for  the  consequences  of  neglectr 
ing  to  perform  it.  This  principle  was  applied  by  the  Supreme 
Court,  in  the  case  of  ^dsit  v.  Brady,  (4  Hill,  638.)  The  de- 
fendant was  a  superintendent  of  repairs  on  the  Erie  Canal ; 
and  the  action  was  brought  against  him  for  damages  sustained 
by  the  plaintiff,  for  not  keeping  the  canal  in  good  repair,  and 
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removing  obstructions  to  the  convenient  navigation  thereof. 
The  obstraction  caasing  the  injury,  was  a  sunken  boat,  which 
obstructed  the  navigation,  and  rendered  it  unsafe,  and  had 
caused  the  plaintiffs  boat  to  sink.  The  defendant  demurred  to 
the  declaration  ;  but  the  court  decided  that  the  superintendent 
was  bound  hy  the  statute,  to  keep  the  section  of  the  canal  com- 
mitted to  his  charge  in  repair,  and  that  under  the  provisions  of 
that  statute,  he  had,  or  was  in  fault  for  not  having,  sufiScient 
funds  in  his  hands  for  that  purpose  ;  that  it  was  therefore  his 
duty  to  repair,  without  any  unnecessary  delay — ^and  they  laid 
down  the  general  rule  in  these  terms  :  *'  When  an  individual 
sustains  an  injury  by  the  misfeasance  or  nonfeasance  of  a  public 
officer,  who  acts,  or  omits  to  act,  contrary  to  his  duty,  the  law 
gives  redress  to  the  injured  party,  by  an  action  adapted  to  the 
nature  of  the  case  ;''  and  this  principle,  the  court  said,  was  well 
settled ; — and  so  well  settled  did  it  appear  to  them,  that  they 
did  not  adduce  any  authority  in  support  of  it. 

Let  us  now  apply  the  doctrine  of  these  cases  to  the  defend- 
ants, in  their  character  of  commissioners  of  highways.  The 
general  act  in  relution  to  the  powers  and  duties  of  commission- 
ers of  highways,  is  in  many  of  its  provisions  inapplicable  to  the 
city  and  county  of  New  York,  especially  that  section  which 
limits  the  amount  to  be  raised  in  any  town  for  repairs  of  roads 
and  bridges,  to  two  hundred  and  fifty  dollars.  (1  R.  S.  5C2, 
sec.  4.)  But  whether  it  is  so  or  not,  it  is  a  fact  of  which  we 
can  take  judicial  notice,  that  the  supervisors  of  the  city  and 
county  of  New  York,  are  annually  authorized  by  special  acta  of 
the  legislature,  to  levy  as  much  money  as  they  deem  necessary 
for  repairs  of  roads,  as  well  as  for  all  other  county  purposes. 
This  annual  act  has  become  as  much  a  matter  of  course  as  the 
annual  supply  bill  for  the  expenses  of  the  state  government ; 
and,  by  referring  to  the  laws  of  New  York  for  1849,  (p.  402, 
ch.  276,)  we  find  that  the  supervisors  were  authorized  by  an 
act,  passed  April  7th,  of  that  year,  to  raise  among  other  sums, 
one  million  four  hundred  and  twenty-five  thousand  dollars  and 
upwards,  towards  the  contingent  expenses  of  the  city  and  coun* 
ty ;  and  among  the  items  comprising  this  sum,  we  find  in  the 
proeeedingB  of  the  board  of  aldermen  and  assistants,  under  date 
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of  March  5th,  1849,  an  appropriation  for  roads  for  the  year 
1849,  to  the  amount  of  twenty  thousand  dollars. 

With  respect,  therefore;  to  the  moneys  j'equisite  to  make  the 
necessary  repairs  to  this  road,  so  as  to  have  prevented  the  in- 
jury complained  of  by  these  plaintiffs,  we  feel  authorized  to  ap- 
ply the  language  of  the  court  in  ^dsU  v.  Bradi/  :  The  defend- 
ants either  had  the  funds,  or  were  in  fault  for  not  having  them. 
They  must,  under  the  circumstances,  be  presumed  to  have  had 
them,  and  if  they  had  them  not,  it  was  for  them  to  have  shown 
that  fact  in  excuse  for  their  neglect. — {Adsit  v.  Brady,  supra.) 

If,  then,  the  Fourth  Avenue,  at  the  place  where  this  accident 
happened,  is  to.be  considered  as  a  road,  and  the  relation  of  the 
defendants  to  it  is  to  be  deemed  that  of  commissioners  of  high- 
ways merely,  we  should  be  authorized  upon  principle  to  hold, 
that  as  the  defendants  had  the  means  of  repairing  in  their 
power,  their  duty  to  do  so  was  absolute  ;  and  that  consequent- 
ly, they  are  answerable  in  damages  to  any  person  who  may 
have  sustained  injury  by  reason  of  their  neglect  or  duty. 

And  this  brings  us  to  the  second  point  in  the  defendants'  first 
proposition,  viz.  whether  the  Fourth  Avenue,  at  the  place  where 
the  accident  happen'ed,  was  a  highway  or  road,  or  a  street  or 
avenue.  The  distinction  between  these  roads,  and  streets  or 
avenues,  is  clearly  taken  in  the  statute.  The  Corporation  of 
the  city  of  New  York  have  been,  from  very  early  periods  of  its 
history,  commissioners  of  roads  and  highways,  as  was  fully 
shown  on  the  argument  by  the  counsel  for  the  defendants  ;  and 
they  exercise  over  roads  and  highways  on  the  island  the  pow- 
ers of  commissioners  of  highways.  But  the  case  of  streets  and 
avenues  is  widely  difierent.  These  have  been  laid  out  and 
designated  by  commissioners  of  streets  and  roads,  appointed  for 
that  purpose  in  1807.  When  opened  in  pursuance  of  the  pro- 
visions of  law,  the  fee  in  them  is  vested  in  the  defendants  as  a 
corporation,  and  the  regulation  of  them  is  subject  to  their  con- 
trol as  a  municipal  corporation.  Section  175  of  the  general 
act  relating  to  the  city  of  New  York,  (2  R.  L.  407,)  gives  to  the 
defendants  the  power  to  regulate,  pave,  and  to  alter  and  amend, 
the  streets  of  the  city,  as  they  think  proper  ;  and  to  defray  the 
expense  thereof,  by  assessment  upon  the  owners  and  occupants 
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of  the  adjoining  lots,  and  upon  the  lots  themselves ;  and  to 
enforce  the  payment  thereof  by  distress  and  sale  of  the  goods  ^ 
and  chattels  of  such  owners  or  occupants  :  and  by  a  subsequent 
statute  (Laws,  1816,  p.  114,)  they  have  power  to  sell  the  houses 
and  lots,  which  may  have  been  so  assessed. 

That  the  Fourth  Avenue,  at  the  place  in  question,  was  thus 
subject  to  the  control  of  the  defendants  as  a  corporation,  we 
think  is  manifest.  It  is  one  of  the  avenues  laid  out  by  the  com- 
missioners appointed  in  1807.  The  complaint  alleges,  and  the 
answer  does  not  deny,  that  it  is  one  of  the  public  streets  of  the 
city ;  and  it  appears  by  the  evidence,  that  the  defendants,  as  a 
corporation,  had  exercised  their  power  over  it,  by  regulating  it, 
and  causing  the  curb  and  gutter  to  be  set.  We  do  not  mean 
to  be  understood  as  saying,  that  a  street  or  avenue,  after  it  is 
opened  by  commissioners,  according  to  the  statute,  and  the  fee 
vested  in  the  corporation,  may  not  be  worked  as  a  road  by  the 
defendants,  as  commissioners  of  highways,  and  the  expenses  de- 
frayed out  of  the  appropriation  for  roads  ;  but  the  regulating 
and  setting  the  curb  and  gutter,  is  a  power  exei'cised  under  the 
175th  section,  by  the  defendants,  in  their  municipal  character, 
the  expenses  of  which  are  defrayed  by  assessment,  as  prescribed 
in  that  section.  And  this  proceeding,  we  think,  settles  the 
character  of  the  defendants'  jurisdiction  over  it. 

II.  It  is  contended,  however,  that,  admitting  this  to  be  the 
case,  and  that  the  corporation  have  the  power  to  repair,  yet 
that  the  duty  to  do  so  is  not  imposed  upon  them.  The  statute 
merely  says,  that  "  it  shall  be  lawful,  &c.,  for  them  to  regulate  " 
the  streets,  &c.  ;  and  therefore,  they  are  not  liable.  If  no  duty 
is  imposed,  there  is  clearly  no  liability.  In  the  case  of  The 
Mayor  of  AJbany  v.  Cunliffe^  (2  Comst.  173,)  where  the  liabili- 
ty of  a  corporation  to  an  action  of  this  nature  was  fully  discuss- 
ed, Cady,  Justice,  remarked,  that  he  had  found  no  case  in  which 
a  person  had  been  held  liable  for  negligence  in  the  perform- 
ance of  any  work,  unless  his  negligence  was  in  violation  of  a 
contract,  express  or  implied,  or  of  a  duty  which  was  imposed  on 
him  by  law. 

The  supreme  court,  however,  in  the  case  of  the  Mayor,  fyc,  of 
New-York  v.  Furze,  in  error,  from  the  Common  Pleas,  (8  Hill, 
612,)  have  given  a  construction  to  this  175tk  seetion,  on  the 
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very  point  now  under  consideration.  The  action  was  broii^t 
in  the  court  below  by  Furze  against  the  Corporation  for  not 
keeping  certain  dewers  in  proper  repair,  and  the  same  objec- 
tions were  made,  as  in  this  case :  1.  That  there  was  no  obliga- 
tion on  the  part  of  the  defendants  to  keep  the  sewers  in  repair : 
and,  2d,  That  the  defendants  were  not  liable  to  an  action  at 
law,  either  as  commissioners  of  highways,  or  as  a  nranicipal  cor- 
poration, for  nonfeasance  of  themselves  or  their  agents.  With 
regard  to  the  first  objection,  the  chief  justice,  in  delivering  the 
opinion  of  the  court,  said,  in  relation  to  this  same  175th  section, 
which  embraces  sewers  as  well  as  streets  :  "  This  statute  is  one 
of  public  concern,  relating  exclusively  to  the  public  wellare ; 
and  though  permissive  merely  in  its  terms,  it  must  be  regarded 
upon  well  settled  rules  of  construction  as  imperative  and  pe- 
remptory upon  the  corporation.  When  the  public  interest  eslls 
for  the  execution  of  the  power  thus  conferred,  the  defendants 
are  not  at  liberty,  arbitrarily,  to  withhold  it.  The  exercise  of 
the  power  then  becomes  a  duty,  which  the  corporation  are 
bound  to  fulfil.''  And  after  citing  several  authorities  in  sup- 
port of  these  positions,  he  added,  that  *'  the  inference  deducible 
from  the  various  cases  on  this  subject,  seems  to  be,  that  where 
a  public  body  or  oflBcer  has  been  clothed  by  statute  with  power 
to  do  an  act  which  concerns  the  public  interest  or  the  rights  of 
third  persons,  the  execution  of  the  power  may  be  insisted  on  a& 
a  duty,  though  the  phraseology  of  the  statute  be  permissive 
merely,  and  not  peremptory." 

We  would  not  be  understood  to  go  the  length  of  deciding^ 
that  whenever  a  street  is  opened  by  the  corporation  on  paper, 
or  by  proceedings  under  the  statute,  it  is  their  duty  for^with 
to  regulate  and  pave  it.  There  are  several  steps  in  the  matter, 
all  which,  we  apprehend,  are  in  the  legislative  discretion  of  the 
corporation.  It  belongs  to  them  in  the  exercise  of  their  discre- 
tion, to  determine,  1st,  when  a  street  shall  be  actually  opened 
for  the  accommodation  of  the  public ;  2d,  how  it  shall  be  worked, 
whether  as  a  road  or  street ;  3d,  when  it  shall  be  r^ulated, 
and  the  curb  and  gutter  set ;  and  4th,  when  it  shall  be  paved  ; 
but  after  they  have  actually  opened  it  for  the  public  accommo- 
dation, and  by  their  acts  invited  the  public  to  travel  over  it^ 
the  duty  then  becomes  absolute  to  keep  it  in  repair.    There  i» 
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solid  reason  in  holding  them  to  be  thus  bound.  The  fee  of  the 
streets  is  vested  in  them,  they  alone  have  the  power  as  well  as 
the  means  to  repair  :  and  if  they  are  not  bound  to  do  so,  there 
is  no  person  or  body  corporate  which  can  be  called  on  to  per- 
form the  oflSce,  but  the  comfort  and  security,  and  even  the 
lives,  of  the  multitudes  which  throng  our  streets,  are  entirely 
unprovided  for. 

It  does  not  follow,  from  this  doctrine,  that  the  corporation  is 
liable  for  every  obstruction  or  nuisance  created  by  third  per- 
sons, in  the  public  streets,  in  violation  of  the  city  ordinances. 
There  is  a  manifest  distinction  between  the  political  powers  of 
a  municipal  corporation,  by  virtue  of  which  it  exercises,  in  a 
subordinate  degree,  the  functions  of  government,  and  those  pri- 
vate and  civil  duties  of  a  ministerial  character  merely,  Which 
devolve  upon  it,  either  as  the  tenure  by  which  it  holds  its 
property,  or  in  consequence  of  duties  imposed  upon  it  by  the 
sovereign  authority.  The  first  are  partly  legislative  and  part- 
ly executive,  and  sometimes  even  judicial  in  their  character  ; 
and  it  is  a  fundamental  principle,  that  officers  exercising  these 
high  duties,  cannot  be  held  answerable  for  the  mode  in  which 
they  exercise  them,  except  by  impeachment  or  indictment.  But 
with  regard  to  the  latter,  there  is  no  difference,  as  to  liability, 
between  a  municipal  corporation  and  an  individual.  {Bailep  v. 
the  Mayor  of  Jfew  York,  8  Hill,  521  ;  the  Rochester  White  Lead 
Company  v.  the  City  of  Rochester,  8  Comstock,  463.)  Neither 
is  there  any  conflict  between  the  doctrine  of  the  present  case, 
and  that  of  Levy  v.  the  City  of  Jfew  York,  in  this  court,  (1 
Sandford's  Superior  Court  Reports,  p.  465.)  The  suit  in  that 
case  was  brought  against  the  city,  for  an  injury  sustained  by 
the  plaintiff  in  consequence  of  a  swine  running  at  large  in  the 
street,  contrary  to  the  corporation  ordinance  ;  and  we  held  that 
a  municipal  corporation  authorized  to  make  ordinances  for  the 
good  government  of  its  streets  and  citizens,  and  which  passes 
such  ordinances,  is  not  responsible  for  injuries  arising  from 
their  neglect  or  violation.  We  might  have  added,  if  the  case 
had  called  for  it,  that  even  if  the  corporation  had  neglected  to 
pass  such  an  ordinance,  they  would  not  have  been  liable  to  an 
individual  for  such  neglect.  And  in  entire  accordance  with 
this  principle,  we  have  decided  at  this  term,  in  the  case  of  Grif- 
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fin  y.  tht  Mayor,  Aldermen^  and  Commonalty  of  Jfew  York,  that 
the  defendants  are  not  liable  to  a  private  individnal,  for  inju- 
ries sustained  in  consequence  of  rubbish  being  thrown  out  on 
the  street  by  third  persons  ;  it  not  appearing  that  the  corpora- 
tion, or  any  of  its  officers,  were  notiBed  of  the  fact,  and  requir- 
ed to  have  the  rubbish  removed  ;  in  other  words,  that  they  are 
not  answerable  in  this  mode,  for  not  making  or  not  enforcing 
proper  public  regulations  for  the  welfare  of  the  city  and  the  com- 
fort of  its  inhabitants.  But  where  an  individual  or  corporation 
have  a  fixed  and  certain  duty  assigned  to  them,  of  a  merely  minis- 
terial character,  and  the  means  placed  at  their  disposal  are  suffi- 
cient for  its  performance,  they  are  under  obligations  to  perform 
it,  at  the  risk  of  being  made  to  answer  for  the  consequences  of 
their  n^lect. 

III.  The  only  remaining  question  is,  whether  the  defendants 
are  liable  in  a  private  action,  or  by  indictment  only.  This  ques- 
tion has  been  already  answered  indirectly.  It  is  settled,  how- 
ever, by  the  most  indisputable  authority,  that  whenever  an 
indictment  lies  for  non-repair,  an  action  on  the  case  will  lie  at 
the  suit  of  an  individual  sustaining  any  peculiar  damage,  arising 
either  from  non-feasance  ormal-feasance.  Such  was  the  decision 
in  the  Mayor  of  Lym£  Regis  v.  Henly^  which  went  from  the 
court  of  common  pleas,  in  England,  to  the  king's  bench,  and 
from  thence  to  the  House  of  Lords  ;  both  appellate  courts  affirm- 
ing the  decision  of  the  court  below.  (5  Binglu  91 ;  3  Barn,  and 
Adolph.  77  ;  1  Bing.  N.  C.  222.)  Park,  J.,  in  delivering  the 
opinion  of  the  judges  in  the  House  of  Lords,  said,  that  in  order 
to  make  the  t^rporation  liable,  tinese  four  dungs  must  appear : 

1.  That  €he  corporation  were  under  a  legal  obligation  to  repair. 

2.  That  such  obligation  was  matter  of  so  general  and  public 
concern,  that  an  indictment  would  lie  against  the  corporation 
for  not  repairing.  8.  That  the  place  in  question  was  out  of 
repair  ;  and  4.  That  the  plaintiff  had  sustained  -damage  beyond 
the  rest  of  the  king's  subjects.  All  these  requisites  exist  in  the 
case  brfore  us.  The  obligation  of  the  defendants  to  repair,  we 
have  shown  is  absolute.  That  an  indictment  would  lie  against 
them  for  not  repairing,  is  conceded.  The  neglected  state  of  the 
road  was  abundantly  proved  on  the  trial ;  and  the  damages 
sustained  by  the  plaintiffs  have  been  settled  by  the  verdict  of 
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the  jury ;  bo  that  the  case  is  brought  preciaelj  within  the  prin* 
ciples  laid  down  by  Mr.  J.  Park. 

The  doctrine  of  the  Mayor  of  Lyme  Regis  v.  Herdy,  has  been 
recognised  as  good  law  by  the  supreme  court  in  the  cases  of  the 
Mayor t  tfc,  v.  Furgej  and  ^dsU  v.  Brady,  before  referred  to ; 
and  also  by  the  court  of  appeals,  by  Mr.  Justice  Gady,  in  the 
Jfayor,  ^c,  of  Albany  v.  Cunliff{2  Comst.  165). 

For  these  reasons,  we  think  that  the  exceptions  of  the  defend- 
ants to  the  decisions  and  charge  of  the  judge  were  not  well 
taken  ;  and  that  the  plaintiffs  are  entitled  to  judgment. 

Oaklby,  Ch.  J.,  and  Paine,  J.,  concurred. 

* 

Sandfobd,  J.,  dissented^  and  delivered  the  following  opinion : 

The  complaint  charges  the  defendants  with  '^  negligence  and 
carelessness,  in  not  having  or  keeping  in  repair  and  in  a  safe 
condition,  the  usual  and  ordinary  travelling  portion"  of  "one 
of  the  public  streets  or  thoroughfares  of  the  city  of  New  York^' 
known  as  the  Fourth  Avenue  ;"  by  means  of  which,  the  plain-* 
tiffs'  carriage  and  horses  were  precipitated  from  the  avenue^ 
about  forty-five  feet,  into  an  excavation  in  the  centre  of  the 
avenue.  The  horses  were  killed,  and  the  carriage  destroyed. 
The  answer  puts  in  issue  the  injury  ;  and  denies  that  it  occurred 
ty  reason  of  any  carelessness,  negligence,  or  wrongful  miscon- 
duct on  the  part  of  the  defendants.  It  alleges  that  the  ezcavar' 
tion  in  the  avenue  was  made  by  the  Harlem  Railroad  Company, 
pursuant  to  authority  conferred  upon  it  by  law,  and  that  it  waa 
the  duty  of  that  company  to  keep  the  avenue  from  becoming  daun 
gerous  from  the  excavation.  The  reply  states,  that  the  injury 
did  not  take  place  on  that  part  of  the  Fourth  Avenue  which  th6» 
railroad  company  was  authorized  to  occupy  and  enjoy ;  but 
upon  that  part,  which  was  exclusively  under  the  care  and  con- 
trol of  the  defendants,  and  which  was  vested  in  them,  as  one  of 
ihe  public  streets  and  avenues  of  the  city ;  and  that  it  was  their 
duty  to  keep  the  avenue,  or  so  much  of  it  as  was  laid  out  and 
opened  for  a  public  avenue  or  street,  in  good  repMr. 

The  action,  therefore,  was  founded  upon  the  duty  of  the  city. 
eorporation  to  keep  the  avenue  in  repair,  and  their  neglect  t^ 
perform  this  duty.  The  judge's  charge  to  the  jury,  was  briefly/ 
^  that  if  the  defendants  suffered  the  highway,  at  the  place  iv 
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question,  to  get  out  of  repair,  and  the  injury  to  the  plaintiffs 
resulted  in  consequence  thereof,"  the  latter  were  entitled  to  a 
Terdictf  unless  their  own  negligence  occasioned  the  accident 
He  was  asked  to  charge  them,  ^*  that  the  defendants  were  not 
liable  in  this  action,  for  any  injury  which  may  have  resulted  in 
consequence  merely  of  the  highway  in  question  being  out  of 
repair  f  which  request  was  refused. 

The  injury  to  the  horses  and  carriage  was  proved.  The 
Fourth  Avenue,  as  we  know  judicially,  was  one  of  the  streets  or 
roads  laid  out  by  the  commissioners  under  the  act  of  1807,  and 
extends  some  six  mil6s  in  length,  from  what  was  formerly  the 
bead  of  the  Bowery,  to  Harlem  river.  The  Harlem  railroad  is 
laid  upon  this  avenue,  under  the  act  of  1831  (Laws  of  1831,  ch. 
263,  §§  10, 16),  and  the  excavation  referred  to  was  made  for  the 
construction  of  that  railroad.  The  point  where  the  accident 
occurred,  was  between  3Gth  and  37th  streets ;  and  the  avenne 
had  been  opened  as  a  public  street,  by  judicial  proceedings, 
under  the  Act  of  1813,  to  and  above  that  point.  It  had  never 
been  paved,  though  it  had  been  regulated,  and  curb  and  gutter 
stones  placed  along  the  line  of  what  was  intended  to  be  made 
a  side  walk.  The  space  between  the  curb  stone  and  the  exca* 
vation  made  for  the  railroad  (which  waj  here  about  forty  feet 
deep,  and  was  open  and  unprotected),  was  very  narrow ;  and 
by  means  of  the  rains,  the  ground  had  so  washed  away,  that 
there  was  not  room  left  for  the  passage  of  the  plaintiffis'  car^ 
riage.  This  space  had  been  used  as  a  public  road  for  two  or 
three  vears. 

This  statement  presents  all  the  facts  established  at  the  trial  ; 
and  the  question  is,  do  they  warrant  the  recovery  as  matter  of 
law  ?  Do  they  show  any  liability,  on  the  part  of  the  corpora- 
tion, to  an  action  for  the  injury  sustained  by  the  plaintiffs? 

And,  first,  the  liability,  if  any,  does  not  arise  from  the  city 
charters.  It  is  true,  the  charter  of  1686,  granted  to  the  city, 
all  the  streets,  lanes,  highways,  and  alleys  within  the  city,  and 
on  Manhattan  Island,  for  the  public  use  and  service,  with  full 
power  to  order  and  direct  their  repair  ;  but  the  corporation 
could  not  take  private  lands,  without  consent,  to  make  new 
streets  or  highways,  and  the  charter  gave  it  no  power  to  rai^e 
money  for  making  or  repairing  streets  or  roads.    So  in  the 
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charter  of  1730,  the  same  grant  of  the  streets,  highways, 
bridges,  Ac,  is  repeated,  with  the  power,  in  more  ample  terms, 
to  repair  the  same,  and  to  lay  out  other  streets,  highways,  <tc. 
As  Chancellor  Kent  remarks  (City  Charter,  143),  "  this  is  a 
grant  of  a  public  nature,  without  any  private  interest,  or  pro- 
perty, or  revenue  connected  with  it ;"  and  he  adds,  that  the 
legislative  directions,  and  powers  generally  obtained  on  the 
application  of  the  corporation,  have  become  so  ample,  full,  and 
various,  that  the  charter  power  seems  to  be,  in  a  great  measure, 
absorbed  and  lost  in  the  new  statute  powers.     (Ibid.  14«).) 

Under  the  charters,  the  corporation  became  possessed  of  the 
roads  and  streets  then  existing,  with  no  greater  rights  or  into* 
rests  in  them,  than  are  held  and  enjoyed  by  the  respective 
towns,  under  our  state  laws.  The  corporation  did  not  become 
seized  of  the  fee  of  the  land  embraced  within  the  limits  of  such 
streets  or  roads  as  property  ;  but  it  was  entitled  to  them  for  the 
public  use  and  service,  so  long  as  they  remained  streets  or 
roads.  There  were  no  means  granted  to  the  corporation  for 
the  making  or  repairing  of  the  streets  and  roads,  nor  was  that 
duty  imposed  by  the  charter,  either  for  a  consideration  con- 
ferred, or  as  a  condition  of  the  enjoyment  of  rights  and  privi* 
leges  granted. 

The  corporate  powers  in  respect  of  streets,  roads,  &c.,  were 
soon  found  to  be  of  no  practical  use ;  and  they  were  rapidly 
superseded  or  absorbed  by  the  statutory  provisions,  to  which 
we  will  presently  refer.  In  fact,  all  the  power  exercif*ed  by 
the  corporation  at  this  day,  is  derived  from  the  statutes  ;  and 
its  duty  and  liability  must  be  referred  to  the  same  source. 
Especially  is  this  true  of  the  streets,  which,  like  this  avenue, 
had  no  existence  till  a  century  after  the  charter,  and  derivo 
their  being  from  the  Act  of  1807.  This  city  could  not  have 
laid  out  or  established  this  avenue  as  a  public  road,  under 
either  of  its  charters ;  and  to  hold  that  the  city  is  bound  by 
taking  a  charter  conferring  upon  it  existing  roads,  to  keep  in 
repair  roads  not  then  in  being,  and  which,  as  a  corporation,  it 
could  not  originate,  seems  to  u^  not  to  be  consonant  either  to 
law,  or  $:ood  sense. 

The  authorities  cited  by  the  plaintiffs  to  show  a  liability 
founded  upon  the  charter,  do  not,  we  think,  sustain  their  point* 
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In  the  Mayor  of  Lynn  v.  Turn^  (Cowp.  86),  which  was  vir- 
tually a  case  of  private  nuisance,  the  corporation  was  bound  by 
prescription  to  cleanse  and  keep  free  the  creek  which  was 
obstructed.  This  absolute  duty,  probably  was,  as  Lord  Mans- 
field suggested  the  fact  might  be,  "the  very  condition  and 
terms  of  their  creation  or  charter."  In  the  Mayor,  ^-c,  of  Lyme 
Regis  V.  Henley  (5  Bing.  91,  S.  C.  in  Error,  8  Barn,  and  Ad. 
77,  and  in  the  House  of  Lords,  1  Bing.  N.  C.  222),  the  corpora- 
tion, by  the  express  terms  of  its  charter,  was  bound  to  maintain 
and  keep  in  repair  the  pier-quay  and  the  sea-wall  which  pro- 
tected the  plaintiff's  tenements.  It  was  not  only  an  express 
and  positive  condition  of  the  grant,  but  it  was  made  for  a  valu- 
able consideration,  viz.  a  grant  of  the  tolls  and  profits  of  the 
quay,  the  remission  by  the  crown  of  twenty-seven  marks  of  the 
annual  farm  due  previously  from  the  borough,  and  the  grant  of  a 
license  to  dig  stones  and  rocks  out  of  the  sea  and  on  the  shore, 
for  the  reparation  as  well  of  the  quay  and  sea-wall,  as  for  the 
common  works  of  the  borough.  Such  being  the  duty  of  the 
borough,  the  plaintiff,  Henley,  whose  tenements  were  injured  in 
consequence  of  its  neglect  to  keep  the  sea-wall  in  repair,  had 
precisely  the  same  remedy  by  private  action,  that  one  would 
have  against  another  for  damages  occasioned  by  the  latter'a 
omission  to  keep  in  repair  a  mill-dam,  erected  by  him  across  a 
public  river,  under  a  legislative  grant  of  authority  for  that  pur- 
pose. These  authorities  show  nothing  more  than  this,  that  a 
municipal  corporation,  and  in  like  manner  a  private  person,  to 
whom  a  franchise  is  granted  on  a  condition  or  an  undertaking  to 
do  some  particular  act  or  thing,  is  liable,  for  an  omission  to  do 
the  same,  to  individuals  who  sustain  a  special  and  peculiar  injury 
by  such  omission.  They  do  not  aid  the  plaintiffs  in  this^ase, 
because  no  such  condition  or  undertaking,  with  respect  to  the 
Fourth  Avenue,  is  found  in,  or  is  to  be  implied  from,  the  char- 
ter of  this  city. 

We  come  next  to  the  liability  of  the  corporation  of  the  city, 
as  derived  from  the  statute  law.  Within  five  years  after  Gov. 
Dongan's  charter  was  granted;  the  colonial  legislature  passed 
an  act  for  regulating  the  streets,  &c.,  of  this  city,  called  in  the 
act  "  the  Metropolis  of  this  Province."  (Act  of  1st  October, 
1691,  1  Van  Schaack's  Col.  Laws,  8.)    This  act  enabled  the 
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corporation  to  appoint  surveyors  of  the  streets,  &c.  (who  were 
also  to  see  to  the  laying  out  and  regulation  of  streets,  sewers, 
&c.)  ;  and  to  lay  out  new  streets  and  sewers,  and  to  recover 
the  expense  of  pitching  and  paving  the  streets,  lams,  and  alleys 
of  the  city,  by  a  tax  upon  the  houses  benefited  thereby. 

On  the  7th  of  November,  1741,  an  act  was  passed  *'  for  mend- 
ing and  keeping  in  repair  the  post  road  from  New  York  to 
Kingsbridge."  (Van  Schaack,  211.)  The  preamble  states, 
"  that  the  highway  named  ought  to  be  kept  in  good  repair,  but 
the  act  of  the  general  assembly  then  in  force  for  that  purpose, 
was  found  very  inconvenient."  No  allusion  is  made  to  the 
charter,  or  to  any  duty  on  the  part  of  the  city,  to  keep  it  in 
repair.  The  repair  of  the  road,  in  three  distinct  sections,  was 
imposed  upon  the  inhabitants  of  three  several  portions  of  the 
city,  for  each  of  which  sections  the  court  of  Quarter  Sessions 
was  to  appoint  a  surveyor,  whose  duty  it  was  to  call  out  the 
inhabitants  to  work  on  the  road.  Penalties  were  imposed  on 
them  and  on  the  surveyors,  for  their  neglect  to  discharge  the 
respective  dutiep  prescribed  by  the  act.  On  the  25th  of 
November,  1751  (Van  Schaack,  303),  a  like  act  was  passed 
respecting  the  "Bloomendale  "  road,  and  the  inhabitants  of  the 
**  Bloomendale  "  division  or  district  were  exempted  from  work- 
ing on  the  Kingsbridge  road.  No  inhabitant  was  compelled  to 
work  on  the  road  more  than  six  days. 

The  act  of  May  4th,  1754  (Van  Schaack,  339),  in  order  to 
prevent  nuisances  in  the  city  to  the  southward  of  the  "  Fresh 
Water,"  authorized  the  corporation,  on  the  neglect  of  the 
owners,  among  other  things,  to  pave  the  streets  "with  good 
and  suflScient  pebble  stones."  The  lots  fronting  on  such  streets 
were  to  be  leased  by  the  corporation  to  meet  the  expense  of 
paving  them. 

The  origin  of  the  existing  law  respecting  roads  in  this  city, 
is  found  in  the  Act  of  October  20th,  176^  (Van  Schaack,  458), 
"for  the  better  regulating  the  public  roads  in  the  City  and 
County  of  New  York,  and  to  levy  money  to  defray  the  expense 
thereof."  This  act  appointed  the  mayor,  aldermen,  and  com- 
monalty of  ,the  city,  commissioners  to  regulate  and  keep  in 
repair  the  existing  highways  ;  and  to  lay  out,  regulate,  and 
keep  in  repair  such  other  public  roads  or  highways  as  should 
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be  laid  out  by  act  or  acts  thereafter  to  be  passed  for  that  pur- 
pose. The  commissioners  were  to  appoint  one  or  more  sur- 
veyors or  overseers  of  the  roads,  and  to  employ  laborers  and 
workmen  to  keep  them  in  repair  ;  and  they  were  authorized  to 
levy  such  sums  by  tax,  as  might  be  necessary  to  defray  the 
expenses  of  executing  the  act.  Certain  duties  were  prescribed 
for  the  overseers  of  the  roads,  and  penalties  imposed  on  them 
for  neglect  of  duty.  This  act  was  limited  to  January  1st, 
1770 ;  but  it  was  continued  by  acts  passed  December  30th, 
1769,  and  January  22d,  1772  ;  and  was  re-enacted,  with  little 
variation,  March  9th,  1774  (Van  Schaack,  647  and  638  ;  edition 
of  Laws  of  N.  Y.  from  1773  to  1790,  page  38,  ch.  23).  The 
same  provisions,  substantially,  were  enacted  in  the  "  act  for  the 
better  regulating  the  public  roads  in  the  City  and  County 
of  New  York,"  passed  March  21st,  1787  (1  Greenl.  417),  except 
that  there  was  no  authority  to  raise  the  expense  by  a  tax. 
We  next  refer  to  the  great  act  of  April  3d,  1B07  (5  Kent  and 
Badcliff' s  Laws,  125),  under  which  nearly  the  whole  of  Manhat- 
tan Island  was,  within  the  next  five  years,  laid  out  into  blocks, 
with  intersecting  streets,  by  the  commissioners  designated  in  the 
statute.  The  act  appointed  three  persons  "  commissioners  of 
streets  and  roads"  for  the  purposes  specified.  The  exclusive 
power  was  conferred  on  them,  to  lay  out  streets,  roads,  and 
public  squares,  in  that  part  of  the  city  lying  to  the  northward 
of  Greenwich  lane,  Art  street,  and  North  street.  They  were 
authorized  to  enter  upon  such  lands  as  they  deemed  necessary 
to  be  surveyed  or  used  for  forming  any  street  or  road.  They 
were  to  make  and  file  maps  of  the  streets  and  roads  laid  out 
by  them.  By  the  ninth  section,  the  corporation  was  authorized 
to  open  any  of  the  streets,  roads,  or  public  squares  so  laid  out ; 
and  on  completing  the  opening,  the  corporation  was  to  become 
seized  in  fee  of  the  land  taken  for  the  purpose,  in  trust,  that  it 
should  be  kept  open  for  a  public  street,  road,  or  square  for  ever. 
On  the  16th  of  June,  1812,  was  passed  the  "  act  relative  to 
opening,  laying  out,  and  forming  and  extending^  enlarging, 
and  otherwise  improving  streets,  avenues,  squares,  and  public 
places  in  the  city  of  New  York,"  (6  Kent  and  R.  518.)  The 
provisions  of  this  act,  which  was  passed  to  provide  in  a  proper 
manner,  for  opening  the  streets  laid  out  by  the  commissioners, 
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in  their  grand  and  magnificent  execution  of  the  act  of  1807,  ar6 
all  re-enacted,  in  sections  177  to  190,  inclusive  pf  the  ''Act  to 
reduce  several  laws  particularly  relating  to  the  city  of  New 
York,  into  one  act,"  passed  April  9th,  1813.  (2  Rev.  Laws, 
342,  408.)  In  the  last  mentioned  act,  all  the  laws  relating  to 
streets  and  roads  were  revised.  Under  the  head  of  ''  Paving 
and  regalating  streets,  &c.,''  (2  R.  L»  407  §  75,)  is  found  tha 
provision  for  pitching,  paving,  and  amending  the  streets,  by 
means  of  an  assessment  of  the  expense  among  "  the  owners  or 
occupants  of  all  the  houses  and  lots  intended  to  be  benefited 
thereby,"  similar  to  the  mode  pursued  from  the  year  1691,  under 
the  statute  of  that  year.  ''  The  regulation  and  repair  of  public 
roads,"  forms  another  head  of  the  act  of  1813.  It  continues 
the  corporation  as  commissioners  to  regulate  and  keep  in  repair» 
the  present  and  future  roads  or  highways,  in  the  city,  (2  R.  S. 
433,  §  193,  &c.)  in  the  same  manner  as  the  law  then  was,  and  as 
it  had  been  sin^e  1787.  Another  subdivision  of  the  act  is 
entitled, ''  Opening  and  laying  out  streets,  &c.,"  and  contains 
the  sections  of  the  act  of  1812,  before  mentioned.  It  is  true, 
the  sections  speak  of  opening  "  any  street,  avenue,  square,  or 
public  place,"  without  naming  roads  or  highways;  but  it 
describes  them  as  those ''  laid  out  by  the  commissioners  of  streets 
and  roads,''  &c.,  under  the  act  of  1807. 

Continuing  in  legislation  the  distinction  between  streets  and 
roads,  the  last  amended  charter  of  the  city,  (Laws  of  1849,  ch« 
187,  page  278,  &c.)  which  distributes  the  executive  business  of 
the  city  into  various  departments,  creates  a  ^*  street  department/^ 
and  a  **  department  of  repairs  and  supplies ;"  each  having  a  dis- 
tinct head,  elected  by  the  people  of  the  city.  To  the  "  street 
department "  is  given,  among  other  things,  the  cognizance  of 
opening,  regulating,  and  paving  streets,  and  the  construction  of 
public  roads,  when  done  by  assessment ;  \nd  the  collecting  the 
assessments  connected  with  the  expenditures  for  those  purposes. 
To  the  "  department  of  repairs  and  supplies,"  is  given,  among 
other  things,  the  cognizance  of  all  repairs  and  supplies  of  and 
for  roads  and  avenues,  and  also  for  public  pavements,  as  distin* 
guished  from  those  made  by  assessment  on  the  a<^acent  houses 
and  lots.  This  department  contains  four  bureaus,  or  branches, 
the  chief  officers,  of  two  of  whicb>  are  denominated  respectivelyi 
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the  "  Saperintendent  of  roads/'  and  the  "  Superintendent  of 
pavements."    (Act  of  ia49,  §  9, 12, 18.) 

From  this  summary  of  the  statutes,  it  appears  that,  for  almost 
a  century,  a  distinction  has  been  maintained  in  all  the  legisla- 
tion concerning  the  citj  of  New  York,  between  streets  and 
roads  or  highways,  in  respect  of  their  being  amended  and  kept 
in  repair.  The  corporation,  as  such,  was  enabled  to  pave  and 
repair  the  streets  of  the  city,  by  means  of  a  local  assessment  oa 
the  houses  and  lots  benefited,  while  it  had  charge  of  the  roads 
or  highways,  as  commissioners,  with  power  to  appoint  overseers 
of  roads  ;  and  with  no  authority  since  1787,  to  levy  the  expense 
of  repairs  by  any  local  or  general  tax  or  asse^ment.  As 
recently  as  1849,  we  see  this  distinction  made  in  the  most 
pointed  manner,  the  care  of  the  roads  being  vested  in  a  differ- 
ent department  from  that  exercising  the  general  authority  of 
paving  the  streets.  Indeed,  it  is  separated  from  all  those  pub- 
lic works,  the  expense  of  which  is  defrayed  from  local  assess- 
ments on  the  property  benefited.  Nor  is  this  an  unmeaning 
distinction,  in  the  proper  use  of  language.  A  street,  strictly 
defined,  is  2l  paved  vmy  or  road  :  a  highway  or  road,  is  an  open 
way  or  public  passage ; — ^it  is  ground  appropriated  for  travel, 
forming  a  communication  between  one  city  or  town  and  another. 
A  public  way  leading  from  one  part  of  a  city  to  another,  as 
from  the  Park  to  the  Battery,  (and  such  are  universally  paved 
in  some  mode,)  is  a  street ;  one  leading  from  the  compact  part 
of  this  city  to  Harlem,  or  to  Manhattanville,  is  a  highway  or 
Foad. 

The  act  of  1807,  for  laying  out  the  suburban  part  of  the  city, 
did  not  lose  sight  of  this  distinction.  The  commissioners  were 
to  lay  out  streets  and  roads.-  And  although  in  the  act  of  1812, 
revised  in  1813,  for  opening  streets,  &c.,  there  is  no  express  pro- 
vision as  to  opening  roads  by  that  designation,  reference  is  had 
to  the  work  of  the  "  commissioners  of  streets  and  roads  "  of 
1807  ;  and  the  omission  is  probably  owing  to  the  fact,  that  all 
the  public  ways  laid  out  by  those  commissioners,  were  denomi- 
nated either  streets  or  avenues,  on  their  maps.  It  could  never 
have  entered  the  legislative  mind  in  1812,  that  all  the  ways 
thereafter  to  be  opened  for  public  travel,  in  that  part  of  the 
city  covered  by  the  commissioners'  map,  a  tract  from  seven  to 
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eight  miles  in  length,  and  about  two  miles  in  breadth,  no  por* 
tion  of  which  was  then  built  upon,  either  as  city  or  suburbs, 
were  to  be  streets^  in  the  proper  sense  of  the  word,  from*  the 
very  date  of  their  being  opened  respectively.  The  prophetic 
augury  of  the  wonderful  growth  of  the  city,  which  dictated  the 
act  of  1807,  and  the  action  of  the  commissioners  under  that  act, 
marking  out  and  preparing  so  large  a  space  for  its  regular  and 
systematized  expansion,  rightly  anticipated  that,  in  the  progress 
of  that  expansion,  many,  if  not  most  of  the  public  ways  thus 
marked  out,  would  necessarily  be  opened  and  used  for  publio 
travel  to  and  from  the  compact  parts  of  the  advancing  city,  some 
for  longer  and  others  for  shorter  periods,  before  the  accretion  of 
a  dense  resident  population  upon  such  ways  would  call  for  the 
great  outlay  of  expense  requisite  to  make  them  graded,  regu- 
lated, and  paved  streets  ;  which  expense,  from  1691  to  this  day, 
has  been  levied  on  the  adjacent  property,  as  being  peculiarly 
benefited  by  such  improvements. 

We  know,  though  it  is  perhaps  knowledge  which  we  cannot 
act  upon  judicially,  that  in  the  conduct  of  the  business  of  the 
corporation  for  a  very  long  period,  portions  of  streets  and  ave- 
nues laid  out,  and  so  termed  by  the  commissioners,  and  after- 
wards opened  under  the  act  of  1813,  have  been  worked  as  com- 
mon highways,  or  as  the  usual  phrase  is,  as  "  pubKc  roads  ;"  and 
as  such,  used  for  travel  many  years  before  they  were '  required 
as  streets,  or  were  regulated  and  paved.  While  in  this  transi- 
tion state,  such  streets  and  avenues  are  not  streets  in  the  proper 
use  of  that  word,  or  within  its  meaning  as  used  in  section  175  of 
the  act  of  1813  ;  they  are  roads  or  highways. 

The  circumstance  that  in  the  section  under  which  streets  are 
regulated  and  paved,  they  are  denominated  streets  before  any 
such  work  is  done,  does  not  impair  the  argument.  They  are 
spoken  of  as  "  streets,"  in  anticipation  of  what  they  are  to  be 
when  made.  The  same  form  of  expression  is  frequently  used  in 
providing  for  the  forming  of  various  objects  of  legislative  crea- 
tion. While  inchoate,  they  are  designated  by  the  name  appro- 
priate to  them  only  when  completed. 

It  h^  been  suggested,  that  as  there  were  no  roads  laid  out 
by  that  name  by  the  commissioners  under  the  act  of  1807,  alt 
the  ways  by  them  laid  out  are  streets,  and  nothing  else,  from 
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the  moment  they  are  opened  by  law.  What  we  have  said,  in  a 
great  measure,  answers  this  suggestion.  They  were  called 
streets  and  avenues  on  the  commissioners'  map  ;  and  it  was  fully 
expected  tiiey  would  become  streets  in  the  progress  of  time. 
Whether  they  should  be  opened  at  all ;  when  they  should  be 
opened ;  and  how  they  should  remain  after  opening — ^whether 
as  a  common  road,  or  a  street  made  at  the  expense  of  the 
owners  of  the  adjoining  lands — rested  in  the  uncontrolled  dis- 
cretion of  the  corporation.  If,  in  mercy  to  such  owners,  the 
corporation  choose  to  continue  the  streets,  when  opened,  as 
public  roads,  worked  at  the  common  expense  of  the  city,  instead 
of  visiting  upon  them,  as  soon  as  the  street  is  opened  by  law, 
the  heavy  expenses  incident  to  the  regulating,  paving,  &c.,  under 
the  175th  section,  no  citizen  or  court  can  call  in  question  its 
determination.  In  constituting  the  mayor,  aldermen,  and  com- 
monalty, &c.,  commissioners  in  the  manner  described,  the  legis- 
lature conformed  the  regulation  of  roads  in  this  city  to  the 
general  system  adopted  at  an  earlier  period,  respecting  roads 
in  the  other  counties  of  the  province.  That  was  a  system  of 
officers,  described  as  "  commissioners  to  regulate  and  keep  in 
repair,"  &c.,  the  highways,  using  precisely  the  same  words  in 
such  description  as  are  contained  in  the  act  of  1764,  and  the 
subsequent  acts  regulating  public  roads  in  the  city  of  New  York, 
together  with  overseers  of  highways  under  them.  Thus,  in 
1732,  such  commissioners  were  organized  in  each  township  and 
precinct  of  SuJBTolk  county  ;  in  1744,  in  the  county  of  Dutchess ; 
in  1745,  in  Westchester  county  ;  and  by  an  act  of  the  same  date, 
in  the  counties  of  Kings,  Queens,  Richmond,  and  Orange ;  in 
1756,  in  Ulster  county  ;  in  1760,  in  Albany  county.  {Livingston 
and  Smith's  Colonial  Laws,  vol.  1st,  pages  203,  345,  359,  365 ; 
vol.  2d,  pages  85, 190-) 

This  system  gradually  succeeded  the  one  prescribed  by  the 
first  colonial  act  on  the  subject.  May  6th,  1691  (Van  Schaack,  8), 
by  which  three  "  surveyors  and  orderers"  were  to  be  chosen  in 
each  town  for  like  purpose.  The  officers  thus  originated  by 
the  later  colonial  acts,  are  the  "  commissioners  of  highways"  of 
our  state  legislation,  though  they  were  not  designated  by  that 
form  of  words  until  1787.  (See  the  acts  of  March  11th,  1779  ; 
May  4th,  1784 ;  April  20th,  1787 ;  and  March  21st,  1797 ; 
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Laws  N.  Y.  1773  to  1790,  page  64 ;  1  Greenleaf  a  Laws,  105, 
458 ;  3  ibid.  252.)  Their  powers  and  duties  have  remained 
substantially  the  same  from  the  time  of  their  origin,  so  far  as 
they  affect  the  questions  before  us. 

In  this  case,  there  was  no  evidence  which  proved  the  Fourth 
Avenue,  at  or  near  the  place  where  the  accident  occurred,  to  be 
a  street,  within  the  meaning  of  the  175th  section  of  the  act  of 
1813.  On  the  contrary,  the  proof  was  decisive,  that,  although 
opened,  it  never  had  become  a  street  in  that  sense.  It  was 
simply  a  road  or  highway,  at  the  place  in  question,  and  the 
liability  of  the  corporation  is  to  be  derived  from  sections  198  to 
197  of  that  act. 

In  regard  to  roads,  the  corporation  (or  the  common  council) 
are  commissioners  to  regulate  and  keep  them  in  repair.  The  full 
control  of  the  roads  is  given  to  the  corporation,  as  it  is  to  com- 
missioners in  towns ;  but  no  power  is  conferred  to  raise  the 
requisite  means,  either  by  a  tax,  or  by  calling  out  the  adjacent 
inhabitants  to  perform  labor  upon  the/n.  The  power  of  the  cor- 
poration as  commissioners,  is  similar  to  that  exercised  by  the 
commissioners  of  highways  in  towns,  for  more  than  a  century, 
and  the  duty  imposed  is  commensurate  with  that  devolved  upon 
those  commissioners.'  That  duty  is  not  absolute,  and  to  be  per- 
formed under  all  circumstances,  but  is  an  imperfect  duty, 
dependent  upon  the  facts — that  the  commissioners  have  the 
requisite  funds  or  means  to  discharge  it,  that  notice  of  the  want 
of  reparation  has  been  communicated  to  them,  and  the  like.  It 
follows,  that  to  establish  a  liability  for  its  neglect,  the  facts 
necessary  to  show  that  the  duty  existed,  must  be  proved.  Thus, 
it  has  been  decided,  that  to  maintain  an  indictment  against 
commissioners  of  highways,  for  neglect  of  duty  in  not  repairing 
a  bridge,  it  must  be  averred  that  they  had  funds  in  their  hands, 
or  other  specific  means  provided  by  law,  for  that  purpose. 
{The  People  v.  Commissioners  of  Highways  of  Hudson,  7  Wend, 
474  ;  The  People  v.  AdsU,  2  Hill,  619  ;  Barker  v.  ioomw,  6  ibid. 
463.)  Of  course,  the  same  proof  would  be  necessary  to  maintain 
a  private  suit  for  damages,  conceding  that  such  a  suit  would  lie 
against  commissioners  of  highways. 

But  it  will  be  said,  there  was  no  lack  of  funds  in  the  hands  of 
the  corporation,  to  keep  this  and  all  other  highways  in  repair  ; 
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that  it  has  a  large  amount  of  productive  property  ;  and  every 
year  is  authorized  by  law  to  raise  money  by  tax  for  all  its  muni- 
cipal purposes  and  wants.  Let  us  examine  these  propositions : 
and  in  so  doing,  we  suppose  that  we  are  to  judge  this  corpora^ 
tion  by  the  same  rules  of  law  and  of  reasoning,  that  we  would,  ift 
it  were  an  incorporated  village,  whose  trustees  were  by  its  char- 
ter made  commissioners  of  highways,  and  whose  means  for 
repairing  its  streets  and  roads,  were  annually  granted  by  the 
supervisors  of  the  county,  or  by  the  legislature.  We  shall  take 
it  for  granted,  that  the  magnitude  of  its  municipal  taxes  and 
revenue  has  no  bearing  on  the  case. 

First.  It  can  scarcely  be  seriously  urged,  that  the  private 
property  (so  to  speak)  of  the  corporation  has  any  thing  to  do 
with  the  subject.  That  property  was  not  granted  for  the  pur- 
pose of  maintaining  roads,  nor  was  there  any  such  condition 
attached  to  the  grant.  It  was  given  for  the  purpose  of  muni- 
cipal government,  long  before  this  avenue  was  in  existence,  or 
contemplated.  The  statutory  power  respecting  highways,  under 
which,  if  at  all,  the  corporation  is  to  be  subjected  to  liability, 
was 'conferred  independent  and  irrespective  of  the  corporate 
property,  and  at  a  subsequent  period  ;  and  the  corporation  has 
never  assumed  any  burden  in  respect  of  such  highways,  by  rea- 
son or  on  account  of  its  private  property. 

Next,  BS  to  the  funds  raised  by  tax.  It  may  be  said,  in  the 
first  place,  that  there  is  no  proof  in  the  case,  that  in  December, 
1849,  the  corporation  were  possessed  of  any  such  funds ;  and  it  is 
no  answer  to  the  suggestion,  to  say  that  it  either  had  the  funds, 
or  might  have  had  them  for  the  asking.  It  may  be  practically 
true — ^but  we  cannot  act  upon  such  a  suggestion — that  the  legis- 
lature every  year  authorizes  the  city  of  New  York  to  raise  as 
much  money  by  tax,  as  the  city  authorities  deem  it  proper  to 
ask  for.  And  it  may  seem  a  very  small  thing  to  doubt  that 
this  great  city,  in  December,  1849,  and  at  all  times,  had  abun- 
dant means  for  the  repair  of  its  roads.  But  we  are  not  at 
liberty  to  act  upon  conjecture  ;  and,  whether  the  doubt  be 
small  or  great,  it  must  be  obviated  by  proof,  where  the  fact  is 
the  foundation  of  the  liability.  Such  moneys  as  the  law  author- 
izes to  be  raised  by  tax,  are  raised  for  designated  objects,  and 
ihey  are  to  be  drawn  out  and  disbursed  for  the  purposes  to 
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which  they  have  been  previously  appropriated.  It  may,  there- 
fore, very  well  happen,  that  an  appropriation  for  a  particular 
branch  of  the  expenditure  of  the  city  may  be  exhausted  ;  while 
in  other  branches  there  may  be  a  surplus  of  the  money  raised 
by  the  annual  tax.  In  point  of  fact,  such  deficiencies  do  occur 
every  year. 

Again,  the  corporation  sought  to  be  charged  in  this  suit,  is 
not  the  corporate  body,  which  is  authorized  by  the  statute,  to 
raise  money  by  tax  in  the  city  and  county  of  New  York.  That 
body  is  the  board  of  supervisors,  an  entirely  distinct  legal  per- 
son, and  as  capable  of  being  sued  as  the  corporation  of  the  city. 
This  may  be  seen,  by  reference  to  the  acts  under  which  moneys 
were  thus  raised  in  1848  and  1849.  (Laws  of  1848,  ch.  297,  p. 
429  ;  Laws  of  1849,  ch.  276,  p.  402.)  This,  though  a  sufficient 
answer,  as  to  the  power  of  the  corporation  to  raise  by  tax  all 
the  funds  it  pleases,  is,  perhaps,  a  technical  answer ;  but  for  the 
purposes  of  this  suit,  the  argument  is  conclusive,  upon  the  ab- 
sence of  proof  that  there  were  funds  applicable  to  the  repair  of 
the  highways  at  the  period  in  question.  We  have  seen,  that  in 
respect  of  roads,  the  duty  of  the  corporation  is  an  imperfect, 
and  not  an  absolute  duty ;  and  that,  in  such  a  case,  it  is  not 
liable  even  to  an  indictment,  without  averment  and  proof  that 
the  duty  had  become  absolute. 

It  was  suggested  by  a  very  learned  judge,  in  one  of  the  cases 
cited,  that  perhaps,  in  a  civil  action  against  commissioners  of 
highways,  it  would  be  enough  to  show  that  the  law  imposed  the 
duty  of  repairing  ;  and  it  might  be  left  to  the  officer  to  excuse 
himself,  if  he  can,  by  showing  the  want  of  funds,  (4  Hill,  684, 
per  Bronson,  J.)  But  it  seems  a  decisive  answer  to  the  sugges- 
tion, that  the  law  does  not  impose  the  duty,  except  in  respect  to 
funds  existing  ;  and  therefore  the  fact  that  there  are  such  funds, 
must  be  found,  before  any  duty  is  shown  to  exist.  It  by  no 
means  follows,  that  if  the  existence  of  such  funds  were  shown, 
this  suit  can  be  maintained.  It  is  supposed,  that  a  recent  case 
{AdsU  V.  Brady,  4  Hill,  680)  goes  far  to  maintain  the  doctrine 
that  a  civil  action  may  be  brought  against  a  public  officer  for 
neglect  of  duty,  in  every  case  where  an  individual  sustains  a 
personal  or  pecuniary  injury  by  such  neglect ;  but  the  case  is 
not  strictly  applicable.    In  the  act  of  1813,  the  corporation  is 
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empowered  to  appoint  overseers  of  the  roads ;  and  as  it  can 
act  only  by  its  officers  or  agents,  the  immediate  duty  of  causing 
the  roads  to  be  repaired,  devolves  on  such  overseers,  and  the 
neglect  of  that  duty  is  presumptively  chargeable  upon  them. 
So  far  as  the  corporation  is  concerned,  it  is  a  constructive  negli- 
gence, by  the  act  of  its  officers  or  servants,  in  discharging  a . 
public  duty,  not  growing  out  of,  or  founded  upon  any  pecuniary 
or  private  benefit  to  the  principal.  In  the  case  in  4th  Hill,  the 
action  was  directly  against  the  subordinate  officer  or  servant, 
and  not  against  the  canal  commissioner  having  the  charge  of 
the  canal  where  the  injury  happened  ;  as  it  should  have  been,  if 
it  were  analogous  to  the  attempt  made  to  subject  the  corpora- 
tion, in  this  suit. 

The  circumstance  that  the  fee  of  the  land  in  the  Fourth  Ave- 
nue, where  it  is  opened,  is  vested  in  the  corporation,  has  been 
mentioned  as  a  further  reason  for  subjecting  it  to  the  liability 
asserted  by  the  plaintifiF,  irrespective  of  the  provision  of  ade- 
quate funds  for  the  repair  of  highways.  It  is  said  no  person 
except  the  corporation  and  its  agents  can  enter  upon  the  avenue, 
or  use  its  soil  for  the  purpose  of  making,  repairs.  We  do  not 
think  the  title  to  the  soil  of  the  road  affects  the  case  at  all. 
The  fee  is  vested  in  the  corporation,  merely  in  trust  for  a  pub- 
lic road.  It  takes  no  beneficial  interest  in  the  land,  in  a  pro- 
prietary sense.  In  the  streets,  in  what  is  called  the  old  part  of 
the  city,  (laid  out  before  the  act  of  1807.)  where  the  fee  of  the 
soil  remains  in  the  owners  of  the  lands  fronting  on  such  streets 
or  roads,  as  is  the  fact  in  highways  in  towns  throughout  the 
state,  any  person  other  than  those  authorized  by  law,  who  enters 
upon  and  digs  up  the  soil,  becomes  liable  to  an  action  by  such 
owners.  He  who  enters  in  like  manner  upon  the  streets  owned 
in  fee  by  the  corporation,  subjects  himself  to  no  greater  liability 
— it  is  only  to  a  difi'erent  party. 

Another  argument  founded  upon  the  vesting  of  the  fee  in  the 
corporation,  is  that  it  is  upon  a  trust  to  open  the  land  and  to 
keep  it  in  repair  as  a  street,  and  that  either  on  the  ground  of 
an  express  1/  aat,  or  as  a  franchise  for  the  public  benefit,  there 
is  an  absolute  liability  imposed  on  the  corporation  to  keep  such 
street  in  repair.  The  trust,  by  the  statute,  is,  to  keep  ft  open 
as  a  public  street ;  which  means  simply,  that  the  corporation 
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shall  never  appropriate  the  land  taken  for  a  street  from  private 
owners,  to  any  private  use  or  purpose  of  property  or  revenue. 
In  what  way  or  manner  it  should^  as  a  street,  be  improved, 
maintained,  or  kept,  forms  no  part  of  the  trust ;  it  is  regulated 
by  the  express  provisions  of  the  subsequent  statutes.  If  the 
trust  were  held  to  go  that  length,  the  corporation  would  be 
liable  for  non-repair,  even  if  the  legislature  were  to  withhold 
entirely  leave  to  raise  money  by  tax,  for  the  making  and  repair- 
ing of  roads.  As  to  this  grant  of  the  fee,  for  the  purpose  of 
streets,  being  a  franchise  for  the  public  benefit,  it  may  be  said 
that  being  for  the  public  benefit  purely  and  solely,  without  any 
pecuniary  interest  or  profit  accompanying  or  growing  out  of  it, 
the  grant  subjects  the  recipient  to  no  common  law  liability,  nor 
to  any  duty  other  than  that  imposed,  by  its  express  terms,  or  hj 
subsequent  statutes.  We  think,  however,  that  instead  of  its 
being  treated  as  a  franchise,  it  is  to  be  regarded  as  an  incident 
to  the  legislative  authority  conferred  upon  the  corporation,  in 
respect  to  streets  and  roads,  in  which  authority  the  corporation 
act  as  public  officers,  executing  the  same  powers,  which,  in 
towns,  are  given  to  the  highway  officers  chosen  by  the  people. 
We  will  now  look  into  this  question  of  the  civil  liability  of 
municipal  corporations,  and  other  functionaries,  for  neglect  of 
duty  in  re-paving  highways.  The  plaintiffs  do  not  claim,  and 
there  is  no  pretence  for  claiming  that  such  corporations,  when 
charged  by  statute  with  any  specific  duty,  irrespective  of  fran- 
chise, arc  subjected  to  a  more  stringent  liability  than  public 
officers  charged  with  the  same,  or  analogous  duties.  And  i(  a 
public  officer  would  not  be  liable  in  a  civil  action,  when  clothed 
with  s!ich  powers  as  are  conferred  by  the  175th  section  of  the 
act  of  1813,  the  corporation  is  not  liable  in  this  suit,  either 
under  that  section,  or  as  commissioners  of  highways.  It  seems 
to  have  l)een  assumed  by  judges  in  several  recent  cases,  that 
eommi.ssioners  of  highways  are  liable  in  a  civil  action,  at  the 
suit  of  the  party  injured,  for  neglect  of  the  duty  to  make 
repairs  if  they  had  the  needful  funds,  as  they  doubtless  are  to 
indictment ;  but  there  has  never  been  a  decision  to  that  effect, 
and  wc  believe  our  associates  agree  with  us  that  such  is  not 
the  law.  It  was  certainly  the  rule  of  the  common  law  at  a 
very  early  period,  that  no  private  or  civil  action  would  lie  in 
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Buch  a  case.  (Year  Book,  Easter  T.  5  ed.  4,  pi.  24 ;  Brooke's 
Abr.  accion  sur  le  case,  pi.  93.)  Such  has  been  the  law  in  Eng- 
land for  the  last  four  hundred  years.  It  is  the  law  of  this 
state,  unless  changed  by  some  judicial  decision.  In  most  of  the 
New  England  States,  towns  have  been  made  liable  by  statute, 
in  civil  actions,  for  injuries  arising  from  this  cause  {Momer  v. 
Leicester^  9  Mass.  249  ;  also  20  Maine  R.  246,  and  17  Conn.  R. 
475),  but  we  have  no  similar  statute  here.  The  commissioners 
of  highways  of  towns,  have  succeeded  substantially  to  the 
powers  and  duties  as  to  highways,  which  in  England  devolve 
upon  parishes  (See  Morey  v.  Town  of  Jfewfam^  8  Barb.  S.  C. 
R.  650).  But  unlike  those  parishes,  they  are  not  subjected  to 
an  absolute  duty  in  that  respect.  Yet  with  the  unqualified  duty 
there,  the  only  remedy  against  the  parish  is  by  indictment 
(Com.  Dig.  Chimin,  H.  4,  B.  3).  And  although  the  parishes 
there  for  centuries  have  appointed  surveyors  of  highways,  in 
most  respects  analogous  to  our  overseers  in  towns,  there  is  no 
instance  of  a  civil  action  against  the  surveyors  for  an  injury,  by 
reason  of  their  neglect  to  repair. 

It  is  said,  that  the  case  falls  within  the  principle,  that  when 
an  individual  sustains  an  injury  by  the  misfeasance  or  nonfea- 
sance of  a  public  officer,  who  acts  or  omits  to  act  contrary  to 
his  duty,  the  law  gives  redress  to  the  injured  party  by  an  appro- 
priate action.  The  principle  is  a  sound  one  when  applied  to 
public  officers  who  act  for  particular  individuals,  and  for  an 
equivalent  reward  furnished  by  them  or  by  the  public  for  such 
service,  as  in  the  case  of  a  sheriff,  in  the  execution  of  civil  pro- 
cess ;  but  is  it  applicable  to  public  officers  who  owe  no  duty  to 
individuals  and  perform  none  especially  for  them,  but  act  for 
the  public  at  large,  and  more  particularly,  to  such  officers  for  a 
fault  in  their  subordinates  or  servants  ?  (See  Young  v  Commis- 
rimers  of  Roads,  2  Nott  &  McC.  555.)  For  a  wilful  and  mali- 
cious omission  of  duty,  in  this  class  of  officers,  there  may,  per- 
haps, be  a  civil  action  in  favor  of  the  party  injured.  But  for  a 
mere  neglect,  without  malice  and  not  personal,  it  seems  to  be 
repugnant  to  principle  to  hold  that  such  an  action  may  be 
brought.  Many  public  officers  might  be  suggested,  who  would 
otherwise  be  liable  for  defaults  not  their  own,  to  a  multitude 
of  private  actions,  by  persons  to  whom  they  owed  no  particolar 
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or  special  duty  ;  and  few  competent  men  under  such  a  rule  of 
law,  would  be  found  to  assume  their  duties  and  responsibilities. 
The  case  of  a  postmaster,  who  appoints  all  his  own  assistants, 
and  is,  in  a  general  sense,  responsible  for  their  acts  as  for  his 
owD,  will  illustrate  the  liability  claimed.  Yet  it  has  been  most 
solemnly  adjudged  in  England,  that  an  action  against  him  can- 
not be  maintained  {Lane  v.  CoUon,  1  Ld.  Raym.  646,  S.  C.  1 
Salk.  17  ;  and  Wkitfield  v.  Lord  Le  De  Spencer,  Cowp.  754). 
We  need  not  mention  analogous  examples.  They  will  suggest 
themselves  to  every  mind. 

It  seems  to  us,  the  true  distinction  is  that  we  have  mentioned. 
When  the  duty  is  to  individuals  specially,  for  a  reward  emanat- 
ing from  them,  a  civil  action  may  be  brought  for  neglect, 
whether  of  themselves,  or  of  their  subordinates ;  but  when  it  is 
a  duty  to  the  public  generally,  undertaken  alike  for  all  citizens, 
the  remedy  for  neglect  is  by  indictment  only,  together  with 
removal  from  office,  when  prescribed  by  law.  It  is  not  neces- 
sary in  this  case,  however,  to  assert  an  exemption  beyond  that, 
from  a  liability  for  the  acts  of  deputies  or  subordinate  officers. 
If  we  are  right  in  this  conclusion,  no  civil  action  can  be  brought 
against  commissioners  of  highways,  for  a  neglect  to  repair, 
even  if  they  had  funds  ;  and  by  analogy,  the  corporation  is  not 
liable  in  such  an  action,  wheUier  the  injury  occurred  upon  a 
street  or  road,  or  in  the  latter  event,  whether  the  proof  showed 
that  it  had  sufficient  funds  or  otherwise.  Both  the  commis- 
sioners in  towns  and  this  corporation  have  under  them  over- 
seers of  the  highways  who  have  the  immediate  charge  of  the 
roads,  and  with  this  difference,  that  the  corporation  in  1849 
had  the  appointment  of  the  overseers,  and  those  commissioners 
have  not. 

The  only  known  instance  in  this  state,  of  an  attempt  to  en- 
force a  civil  remedy,  in  respect  of  highways,  is  the  case  of 
Bartktt  v.  Crozier,  (17  John.  439,)  where  the  action  was 
brought  against  an  overseer  of  highways,  and  the  court  for  the 
correction  of  errors  unanimously  decided  it  could  not  be  up- 
held. The  only  opinion  delivered  was  that  of  Chancellor 
Kent,  who,  in  a  very  learned  examination  of  the  law,  held  that 
the  overseers  were,  in  no  event,  thus  liable ;  and  expressed  his 
most  decided  opinion,  that  the  same  was  true  of  the  commis- 
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sioners.  He  said,  the  argument  to  be  drawn  from  the  English 
law  on  the  subject,  was  very  strong  against  the  right  of  action. 
And  we  may  add,  that  the  fact  of  the  opinion  having  been  ac- 
quiei^ced  in  for  more  than  thirty  years,  when  injories  from  de- 
fective highways  are  of  such  frequent  occurrence,  is  also  very 
strong  against  any  such  right  of  action.  We  do  not  think  the 
authorities  cited  in  behalf  of  the  plaintiffs,  impair  the  force  of 
the  distinctions  we  have  pointed  out,  nor  show  any  peculiar  lia- 
bility attaching  to  corporations. 

Great  stress  was  laid  upon  the  case  of  the  borough  of  Lyme 
Regis,  before  cited,  and  especially  upon  the  language  of  Park, 
J.,  in  his  opinion  in  the  House  of  Lords,  (1  Bing.  N.  C.  222,) 
who  says,  "  It  is  clear  and  undoubted  law,  that  wherever  an  in- 
dictment lies  for  non-repair,  an  action  on  the  case  will  lie,  at  the 
suit  of  a  party  sustaining  any  peculiar  damage."  The  learned 
judge  was  speaking  of  corporations  and  individuals  to  whom 
franchises  had  been  granted,  either  on  condition  that  they 
should  repair,  or  do  certain  acts,  or  where  they  had  assumed  to 
perform  the  ^aifie,  in  consideration  of  property  or  franchises 
conferred  upon  them  ;  and  he  applied  the  rule  to  the  case 
before  him,  as  one  of  the  former  class.  In  the  case  cited  by 
him  from  Carthew  &  Shower,  the  duty,  and  hence  the  agree- 
ment, was  implied  from  the  nature  of  the  franchise  granted — it 
being  the  privilege  of  keeping  a  ferry  ;  and  the  duty  implied, 
that  of  ferrying  over  the  inhabitants  who  came  to  use  it.  We 
cannot  imagine  that  Mr.  Justice  Park,  in  his  general  observa- 
tion, intended  to  be  understood  as  saying,  that  wherever  an 
indictment  lies  for  not  repairing  a  common  highway,  a  civil 
action  will  lie  in  favor  of  a  person  peculiarly  injured  by  it, 
when  the  whole  history  of  the  English  law  is  adverse  to  such  a 
doctrine.  We  have  before  referred  to  s6me  of  the  evidences  of 
this  ;  and  while  the  books  are  full  of  precedents,  and  cases  of 
indictments  against  parishes  for  such  non-repair,  not  a  case  of  a 
private  action  for  that  cause  is  to  be  found.  The  case  of  Hall 
V.  Smith.  (2  Bing.  156,)  decided  in  the  court  where  Park,  J., 
was  then  a  judge,  and  Harris  v.  Baker,  (4  M.  &  Sel.  27,)  are 
inconsistent  with  the  universal  application  claimed  for  his 
observation  above  quoted.  As  a  direct  authority,  we  have 
already  shown  that  the  case  of  Lyme  Regis  does  not  apply  here. 
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It  bears  upon  the  duty  assumed  or  exacted  by  a  charter  or  pub* 
lie  grant,  in  respect  of  a  franchise  granted,  whether  to  a  public 
or  private  corporation,  or  to  an  individual ;  but  not  to  a  public 
power  or  duty,  created  by  statute,  irrespective  of  franchise, 
whether  vested  in  a  public  officer,  or  in  a  municipal  corporation. 
This  dictum  and  decision  in  the  case  of  Lyme  Regu,  has  been 
cited  to  support  several  judgments  in  this  state,  for  whiehj  we 
humbly  submit,  they  were  no  warrant.  Before  noticing  those, 
however,  we  will  refer  to  one  or  two  other  authorities  relied 
upon  by  the  plaintiffs.  Thus,  in  the  Peopk  v.  the  Corporation  of 
Albany,  (11  Wend.  539,)  Nelson,  J.,  after  ^peaking  of  the  power 
of  that  corporation  to  cleanse  the  basin,  for  the  neglect  of  which 
they  were  indicted,  says :  "  It  is  impossible  to  distinguish,  in  refer- 
ence to  the  subject  in  question,  between  their  power  and  their 
duty,"  and  that  they  are  bound  to  execute  the  municipal  powera 
conferred  upon  them,  when  demanded  by  the  public  interest. 
He  further  says,  that,  "  when  a  corporation,  or  individuals,  are 
bound  to  repair  a  public  highway,  they  are  liable  to  indictment  • 
in  behalf  of  the  public,  and  to  iEin  action  on  the  case  in  behalf 
of  an  individual  who  has  sustained  a  particular  injury  ;"  citing 
several  authorities,  not  one  of  which  sustains  the  latter  propo- 
sition. As  to  the  corporate  duty  being  commensurate  with  its 
power,  besides  the  objection  that  such  a  rule  divests  a  municipal 
corporation  of  all  its  legislative  discretion,  it  is  not  consistent 
with  our  decision  in  Levy  v.  the  City  ofJSTew  York,  (1  Sand.  S. 
C.  R.  465,)  in  the  correctness  of  which,  we  believe,  all  our  asso- 
ciates concur.  And  as  to  the  civil  liability  for  the  non-repair 
of  highways,  besides  what  we  have  said  of  it,  we  ought  to  add, 
that  it  is  a  dictum  not  at  all  called  for  by  the  pending  discus- 
sion. In  the  Croton  Dam  case,  also  cited  by  the  plaintiffs, 
*  Bai'ey  v.  the  Mayor,  ^c,  ofJfew  York,  (8  Hill,  531,  541,)  Ch.  J. 
Nelson  puts  the  liability  of  municipal  corporations,  as  such, 
and  in  respect  to  their  charters,  upon  the  true  ground,  viz. : — 
that  in  their  private  character  as  owners  of  lands,  Ac,  they  are 
to  be  regarded  in  the  same  light  as  private  persons  owning 
lands  ;  and  as  such  owners,  are  bound  to  repair  roads,  &c.,  as 
individuals  are  bound  in  like  circumstance.  He  cites  the  case- 
of  Lym£  Regis,  the  borough  of  Lyme,  and  others  ;  and  he  mighi 
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hare  included,  on  their  authority,  the  instances  of  daty,  ratiane 
tenura^  dcToIved  upon  such  corporations  as  well  as  upon  indi- 
viduals. In  the  Mayor,  fyc,  of  JSTew  York  t.  Furze,  (3  Hill, 
612,)  Nelson,  Ch.  J.,  cit«s  the  Lyme  Regis  case,  and  the  obser- 
vation of  Park,  J.,  before  quoted,  and  treats  the  latter  as  sound 
law,  in  its  general  application.  The  suit  was  for  damages  aris- 
ing from  the  defective  condition  of  a  sewer ;  and  the  ground 
upon  which  it  seems  the  court  finally  held  the  corporation  to  be 
liable  was,  that  as  the  sewer  was  built  at  the  expense  of  the 
owners  of  the  adjacent  houses  and  lots,  they  acquired  a  right 
to  its  common  use ;  and  a  corresponding  duty  devolved  upon 
the  corporation,  to  keep  it  in  proper  condition  and  repair.  This 
decision  was  much  relied  upon,  as  showing  that  the  corporation 
was  bound  to  keep  in  repair  both  streets  and  sewers,  after  they 
were  once  made,  but  the  reasoning  concerning  the  sewer,  is  inap- 
plicable to  a  street  or  road  made  at  the  general  expense.  The 
general  language  used  by  the  chief  justice  in  respect  to  the 
civil  liability  of  the  corporation,  for  its  omission  to  make  new 
eewers,  founded  upon  the  grant  of  power  for  that  purpose,  was 
not  necessary  for  the  decision  of  the  case,  and  was  subsequently 
re-considered,  and  in  effect  repudiated  by  the  same  court,  in 
Wilson  V.  the  Mayor,  tfc,  of  Jfew  York,  (1  Denio,  601.) 

We  have  already  spoken  of  the  Croton  Dam  case,  which  was 
one  of  those  relied  upon  by  the  plaintiffs.  We  suppose  it  is  not 
applicable.  One  judge  went  on  the  ground  of  agency,  (2  Denio, 
453,)  but  most  of  the  judges  put  their  decision  on  the  point  that 
the  work  was  undertaken  by  the  corporation,  on  land  and  for  a 
work,  which  were  its  own  absolute  property,  and  thus  the  dam 
was  built  for  its  private  and  exclusive  pecuniary  benefit.  (3 
Hill,  689,  461 ;  2  Denio,  444,  450.)  The  authority  of  that  case 
appears  to  have  been  much  shaken,  if  not  overthrown,  by  the 
recent  decision  of  the  court  of  appeals,  in  Blake  v.  Ferris. 

The  cases  of  turnpike  and  bridge  companies  cited  by  the 
plaintiffs  require  no  comment.  Their  liability  is  the  same  as 
that  of  private  individuals.  So  of  those  where  parties  have 
been  held  liable  for  obstructions  placed  by  them  in  highways, 
which  belong  to  the  class  of  actions  for  private  nuisances,  and 
are  not  parallel.    That  of  Pierce  v.  Dart,  (7  Cow.  609,)  is  in 
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effect  over-ruled  by  Lansing  v.  SmUk^  (8  ibid,  146,  and  4  Wend. 
9,)  and  is  opposed  to  Dougherty  v.  Bunting,  (1  Sand.  S.  G.  R.  1,) 
and  Thayer  v.  the  City  of  Boston,  (19  Pick.  514.) 

So  much  for  the  cases  referred  to  by  the  plaintiffs,  as  showing 
a  liability  to  repair,  and  warranting  the  action  against  this  mu- 
nicipal corporation.  In  respect  of  the  civil  liability  of  public 
officers  in  general,  the  case  of  Adsit  v.  Brady,  (4  Hill,  630,)  be- 
fore referred  to,  is  the  strongest  authority  against  the  general 
distinction  we  have  taken.  The  duty  of  the  defendant,  as 
superintendent  of  repairs  on  the  canal,  was  one  due  to  the  pub- 
lic at  large,  and  not  to  any  individual,  either  specially,  or  for  a 
fee  or  reward,  payable  by  him.  The  liability  was  taken  for 
granted,  by  the  distinguished  judge  who  delivered  the  opinion 
of  the  court,  without  discussion  or  reference  to  authority  ;  and 
yet,  so  far  as  we  know,  there  is  no  reported  adjudication,  in  this 
state  or  in  England,  which  sanctions  a  private  action  in  such  a 
case.  And  with  much  deference,  we  submit,  that  a  decision 
making  such  a  great  stride,  in  asserting  the  liability  of  public 
officers,  is  not  entitled  to  the  full  weight  of  authority,  where  it 
appears  not  to  have  been  made  upon  grave  argument  and  ma- 
ture consideration.  We  need  not.  however,  dispute  the  case, 
for  it  does  not  apply  to  any  action  against  a  public  officer,  for 
the  neglect  of  his  deputy  or  subordinate. 

As  we  have  already  observed,  it  is  not  asserted  that  a  muni- 
cipal corporation,  acting  as  commissioners  of  highways,  is  liable 
to  a  private  action  for  neglecting  to  repair  the  roads  under  ita 
charge,  to  a  greater  extent,  or  otherwise,  than  the  officers  known 
as  commissioners  of  highways  in  towns,  are  liable  under  the 
like  circumstances.  And  we  are  not  satisfied  that  for  a  negli- 
gence merely,  any  private  action  can  be  sustained  against  those 
officers.  If  the  case  were  one  of  a  street,  instead  of  a  highway^ 
thus  falling  under  the  175th  section  of  the  act  of  1813,  the  corpo- 
ration, as  performing  a  public  duty  under  a  statute  of  the  state, 
by  its  subordinate  officers,  would,  we  think,  be  justly  esteemed  to 
act  in  a  quasi  official  capacity,  and  be  subject  to  no  other  or 
greater  liability  than  public  officers  would  incur  in  the  discharge 
of  the  like  duties.  Without  deciding  that  point,  as  it  is  the  case 
of  a  highway,  in  respect  of  which  the  corporation  acts  expressly 
as  commissioners  of  highways,  we  cannot  hold  it  respoLsible. 
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On  both  grounds,  the  failure  of  the  plaintiff  to  establish  the 
absolute  duty  averred  in  his  complaint,  by  the  want  of  proof  of 
the  requisite  funds  to  repair  the  avenue,  and  the  immunity  of 
the  corporation,  as  commissioners,  from  private  actions,  for  a 
neglect  to  repair,  we  think  the  cause  should  be  decided  in  favor 
of  the  defendants. 

We  were  much  pressed,  on  the  argument,  with  the  monstrous 
consequences  of  the  conclusion,  which,  after  very  careful  and 
mature  deliberation,  we  have  now  formed.  We  cannot  heed  that 
argument,  where  the  law  is  plain.  If  there  be  a  defect  in  the  law, 
the  legislature  will  remedy  it.  Several  of  the  neighboring  states 
have,  by  statutes,  applied  such  a  remedy.  Our  legislature,  with 
that  example  before  it,  has  deemed  it  wise  to  leave  the  subject  to 
the  rule  of  the  common  law.  That  rule,  as  we  have  laid  it  down, 
has  been  well  understood  and  acted  upon,  in  the  towns  of  this 
state,  for  thirty  years,  without  any  serious  evils  having  flowed 
from  it.  If  its  application  in  this  city  produce  the  apprehended 
evils,  the  remedy  is  in  legislation,  not  in  judicial  decisions. 

In  my  opinion,  and  in  that  of  my  brother  Campbell,  the  judg- 
ment at  the  special  term  should  be  reversed ;  but,  as  a  major- 
ity of  the  judges  are  of  a  different  opinion,  it  must  be  affirmed. 

*   Judgment  for  the  plaintiffs.(a.) 


Henry  C.  Bowen  and  Theodore  McNamee,  et  als.  v.  Zenas 

Newell,  and  others. 

A  written  order  upon  a  bank,  for  the  payment  of  a  sum  of  money,  upon  a  fatore 

fixed  day,  is  a  check,  and  not  a  bill  of  exchange,  and  ia  not  entitled  to  daja  of 

grace. 
The  law  of  the  place,  where  an  instrnment  of  this  kind  is  payable,  ia  to  gorenv 

not  only  as  to  the  time,  but  as  to  mode  of  presentment 
Bo  where  an  order  was  drawn  in  New  York,  upon  a  bank  in  Gonneetiontk  pi^abla 

at  a  certain  future  day,  and  it  appeared  that,  it  was  the  usage  of  that  banl^  and 


(a.)  The  judgment  in  these  cases  appears  to  be  fully  sustained  by  that  of  the 
Court  of  Appeals,  in  the  case  of  the  Rochetter  White  Lead  Co.  v.  Ottf  of  Hockey- 
ter,  S  Comsi  468.    (Reporter.) 
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of  the  other  baolcB  in  that  state*  to  treat  such  order^  as  payable  on  the  day 
named,  without  graoe ;  keld^  that  such  uaage  constituted  the  law  of  the  contract 
and  the  order  having  been  presented  for  payment  on  that  day,  and  protested, 
that  the  endorser  was  properly  and  legally  charged. 
(Btffore  DuBR,  CampbblLi,  and  Paine,  J.  J.) 
(Deeember  23 ;  Deoember  27,  1851.) 

The  facts  sufficiently  appear  ia  the  opinion  of  the  court. 
Ckas.  J.  Porter,  for  defendants. 

jf .  ChUdSf  for  plaintiflfs. 

By  the  Court.  Campbell,  J. — A  motion  is  made  by  the 
defendant,  Newsll,  to  set  aside  a  report  of  a  referee,  to  whom 
all  the  issues  were  referred.  The  only  point  argued  before  us, 
arose  out  of  the  question,  whether  the  defendant,  Newell,  was 
liable,  as  endorser,  upon  the  instrument,  of  which  the  following 
is  a  copy : 

"  $2000  00.  JVew  York,  Oct  5, 1849. 

Cashier  of  Thompson  Bank,  pay  Zenas  Newell,  or  order, 
two  thousand  dollars,'  on  the  12th  instant. 

(Signed)  B.  Searls  &  Son. 

(Endorsed)         Zenas  Newell." 

This  instrument  was  presented  for  payment,  at  the  Thompson 
Bank,  in  Connecticut,  by  the  drawee,  on  the  12th  of  .October, 
1849,  and  payment  was  refused,  the  drawers  not  having  funds, 
and  on  the  same  day,  notice  of  such  dishonor  was  given  to  the  en- 
dorser. It  was  contended,  by  the  defendants,  that  this  was  a  bill 
of  exchange,  and  entitled  to  days  of  grace.  The  plaintiffs 
insisted  that  it  is  a  check,  and  therefore,  no  days  of  grace  allowed ; 
and  even  if  not  a  check,  that  it  was  not  entitled  to  days  of 
grace,  because  the  usage  of  the  drawee,  and  of  all  banks  in 
Connecticut,  as  found  by  the  referee,  is  not  to  allow  days  of 
grace  on  such  instruments.  There  was  a  great  effort  made,  by 
the  late  Mr.  Justice  Cowen,  to  do  away  with  all  distinctions 
between  checks  and  bills  of  exchange.  (See  his  opinion,  at 
length,  in  Hooker  y,  Anderson^  in  21  Wend.  372.)  His  views 
were  not  sustained  bj  the  other  judges  in  that  case  ]  and  in  LU- 
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tk  v.  Phcenix  Bank,  in  2  Hill,  425,  they  are  expressly  commented 
on  and  disapproved  of.  There  are  many  points  of  resemblance 
between  a  check  and  a  bill  of  exchange,  especially  in  this  coun- 
try. In  England,  checks  perform  a  much  more  limited  operar 
tion,  because  restricted  by  the  Stamp  Acts.  There,  in  order  to 
bring  checks  within  the  exemption  of  the  stamp  duty,  *'*'  they 
must  be  drawn  on  a  banker  ;  must  specify  truly  the  place  where 
actually  drawn  ;  and  the  place  must  be  within  fifteen  miles  of 
the  banker's  place  of  business.  They  must  be  payable  to 
bearer  on  demand,  must  not  be  post  dated,  nor  direct  the  pay- 
ment to  be  made  by  bills  or  notes."  (Byles  on  Bills,  p.  11 ;  45 
Law.  Lib.  p.  60.)  Such  are  the  restrictions  imposed  by  the 
English  statutes,  and  which  are  always  to  be  borne  in  mind^ 
when  referring  to  English  cases.  Only  one  of  these  restrictions 
applies  to  checks,  as  used  and  defined  in  this  country  ;  that  is, 
they  must  be  drawn  on  a  bank  or  banker.  The  definition  of  a 
check,  in  BurreWs  Law  Dictionary,  is  "a  written  order  or 
request,  addressed  to  a  bank,  or  to  persons  carrying  on  the 
business  of  bankers,  by  a  party  having  money  in  their  hands^ 
requesting  them  to  pay  on  presentment,  to  a  person  named 
therein,  or  to  him,  or  bearer,  or  order,  a  named  sum  of  money." 
Mr.  Justice  Story  (in  the  matter  of  Brown,  2  Story's  Reports, 
502),  says  :  ^'  I  agree,  that  it  (i.  e.  a  check)  nearly  resembles  a  bill 
of  exchange ;  but  nullum  simik  est  idem.  The  distinguishing  charao 
teristics  of  checks,  as  contra-distinguished  from  bills  of  exchange, 
are,  (as  it  seems  to  me)  that  they  are  always  drawn  on  a  bank 
or  banker,  that  they  are  payable  immediately  on  presentment, 
without  the  allowance  of  any  days  of  grace,  and  that  they  ar^ 
never  presentable  for  mere  acceptance."  In  England,  a  check 
cannot  be  post  dated,  because  it  would  then  operate  as  a  bill  of 
credit,  and  must  be  stamped.  And  for  the  same  reason,  a  check 
on  a  bank,  to  be  presented  and  paid  on  a  future  certain  day, 
would  be  invalid.  Not  so  here,  where  there  is  no  stamp  act.  In 
the  case  of  Brown,  referred  to,  Judge  Story  lays  down  the  rule : 
"  Thus,  if  a  check  be  dated  on  the  first  December,  and  be  pay- 
able on  the  tenth  December,  it  is  presentable  on  the  latter  day  ; 
and  on  presentation,  on  that  day,  it  will  be  paid  by  the  bank. 
It  is  never  presented  for  acceptance,  and  no  days  of  grace  are 
ever  allowed  upon  it    In  short,  it  is  always  treated  as  payable 
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on  the  very  day  designated,  as  the  day  of  payment."  It  will 
be  seen  that  snch  is  precisely  the  case  of  the  check  in  question, 
and  we  entirely  concur  in  the  ruling  in  the  case  of  Brown. 
(See  also  Harris  v.  Clark,  8  Gomstock,  p.  114, 115.)  But  the 
referee  also  found  that  .it  had  been  the  uniform  usage  of  the 
Thompson  Bank,  and  of  the  other  banks,  in  the  state  of  Con- 
necticut, to  pay  checks,  or  instruments  of  the  form  in  question, 
on  the  day  specified  in  them  for  the  payment  thereof,  if  pre- 
sented on  that  day,  and  the  drawee  had  funds  to  pay  them,  and 
if  not  paid,  on  demand  of  payment,  on  that  day,  then  to  protest 
them,  for  non-payment  on  that  day,  and  notify  the  drawers  and 
endorsers  thereof;  and  he  decided,  that,  in  ^* judgment  of  law, 
the  defendant  was  bound  by  such  usage.  (Bank  of  Washinglim  y. 
Tripktt,  1  Peters,  80 ;  MiUs  v.  U.  8.  Bank,  11  Wheaton,  481.) 
This  ruling  of  the  referee,  we  think  entirely  correct,  and,  even 
if  the  instrument  in  question,  had  been  considered  a  bill  of 
exchange,  instead  of  a  check,  the  endorser  would  have  been 
properly  charged  by  its  protest,  on  the  day  it  was  made  payable 
in  terms,  without  days  of  grace.  Days  of  grace,  which,  as  the 
words  import,  are  days  of  indulgence,  had  their  origin  at  an 
early  period  in  the  history  of  negotiable  paper.  They  are  an 
allowance  of  time  beyond  that  fixed  by  the  terms  of  the  instru- 
ment itself,  governed  not  generally  by  statutory  enactments, 
but  by  usage,  general  but  not  universal.  But  the  usage  which 
governs,  is  that  of  the  place  where  the  bill  is  made  payable,  and 
when  such  is  proved  to  be  general  and  well  established,  it 
becomes  the  law  of  the  contract.  "  It  may  be  laid  down,  as  a 
general  rule,  that  the^law  of  the  place,  where  the  bill  is  payable, 
is  to  govern  not  only  as  to  time,  but  as  to  the  mode  of  present- 
ment for  payment."  (Story  on  Bills  of  Exchange,  sec.  334,  and 
cases  cited  ;  Duer  on  Insurance,  vol.  1,  pp.  176, 177  ;  Opinion 
of  Thompson,  J.,  Renner  v.  Bank  of  Colurnbia,  9  Wheaton,  587.) 
Now  the  usage  of  this  bank,  on  which  the  draft  or  instrument 
in  question  was  drawn,  as  well  as  the  usage  of  all  the  banks  in 
the  state  of  Connecticut,  made  it  payable  on  the  specified  day, 
indicated  on  its  face,  without  adding  days  of  grace.  That  is 
the  law  of  this  contract,  and  the  endorser  was  properly  and 
legally  charged. 
The  judgment,  appealed  from,  is  afiGirmed,  with  costs. 
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Cook  v.  Litchfield. 

• 

The  liabilitj  of  an  endoraer  of  a  promisaoiy  note,  or  bill  of  exchange^  w  govemed 
in  all  caseSk  by  the  law  of  the  place  where  the  endoraeroent  is  made ;  and  bj 
tiie  endorsement^  we  are  to  understand  the  contract  itself  not  the  mere  act  of 
writing  the  name  upon  the  back  of  the  instrument  It  matters  not»  when  or 
where  this  may  have  taken  place,  since  there  is  no  endorsement^  binding  as  a 
contract^  until  Uie  note  or  bill  is  transferred  to  a  third  person,  with  the  intent 
of  enabling  him  to  enforce  its  payment  The  place  of  tliis  effectual  transfer,  i% 
therefore,  the  place  of  the  contract^  and  the  law  which  there  preyaila,  governs 
its  constmction. 

Where  tlie  defendant^  being  a  resident  of  the  State  of  Michigan,  endorsed  oertain 
promissory  notes,  for  the  accommodation  of  the  maker,  who  was  also  a  reaideat 
of  that  stat^  and  the  notes  so  endorsed,  were  sent  by  the  maker  to  his  agent  in 
New  York,  to  be  delivered  to  a  creditor  of  the  maker,  residing  in  said  state,  as 
satisfaction  of  his  debt  Held,  that  the  endorsement^  as  a  contract^  was  made 
in  New  York,  as  certainly  as  if  the  transfer,  which  gave  a  title,  had  been  made 
by  the  endorser  in  person ;  the  agent  of  the  maker  being,  to  all  intent^  the 
agent  also,  of  the  endorser,  for  the  purpose  of  a  transfer  and  delivery. 

By  the  laws  of  New  York,  a  notice  to  an  endorser  is  sufficient,  which,  expressly, 
or  by  a  reasonable  intendment^  conveys  to  his  mind  all  the  information  that  ha 
is  entitled  to  have.  It  must  contain  such  a  description  of  the  note,  as  may  en^ 
ble  the  endoraer  to  ascertain  its  identity,  and  must  also  communicate  the  laet 
of  its  dishonor. 

Where  no  doults  are  raised  by  extrinsic  facta,  the  question  of  the  sufficiency  of  a 
notice  of  protest^  is  to  be  determined  by  the  court 

The  omission  to  stale  in  a  notice  of  protest,  the  time  when,  and  the  place  where^ 
a  note  became  payable,  is  immaterial,  if  the  facts  which  are  stated,  are  suffi- 

.    cient  to  convey  all  necessary  information. 

If  the  endorser  has  endorsed  other  notes  of  a  like  tenor,  and  an  uncertainty  in 
the  application  of  a  notice  may  thus  have  arisen,  the  onits  is  upon  him,  of 
showing  it 

A  notice  which  states  that  tlie  note  "was^  on  the  day  the  same  became  dnc^  daip 
protested  for  non-payment,"  commanicates^  by  necessary  implication,  the  facts, 
that  a  demand  of  payment  was  made  on  the  proper  day,  and  at  the  proper 
place,  and  was  refused,  and  is  therefore  a  valid  notice. 

The  same  construction  is  applicable  to  the  notices  of  the  protests  of  promiasofy 
notes,  as  of  bills  of  exchange. 

The  pendency  of  a  prior  suit  in  the  courts  of  the  United  Stately  or  the  courts  of  a 
sister  state,  is  no  defence  to  an  action,  and  the  code  has  not  changed  the  role  in 
this  respect 
(Before  Dum,  Campbux  A  Paxni^  J.J.) 
Dea  1,  2»  29,  186L 


NEW  YORK— DECEMBER,  1861.  881 


Cook  Y.  Litchfield. 


This  was  an  action  brought  against  the  defendant,  as  the 
endorser  of  four  promissory  notes,  made  by  Joshua  L.  Carew, 
dated  April  2d,  1849,  payable  to  the  order  of  the  defendant, 
with  interest  from  date,  and  payable,  severally,  nine,  ten,  eleven, 
and  twelve  months  after  date.  The  notes  were  made  payable 
at  the  bank  of  New  York.   * 

The  complaint  averred  the  making  of  the  notes,  their  endorse- 
ment by  the  defendant  to  one  Ryckman,  and  by  him  to  the 
plaintiff,  and  presentment,  and  demand  of  payment  of  the  notes 
at  maturity,  non-payment  and  notice  to  the  defendant. 

The  answer  denied  the  presentment,  demand,  and  notice,  the 
receipt  of  proper  notices,  and  all  indebtedness  of  the  defendant 
upon  the  notes.  The  answer  also  averred,  that  prior  to  com- 
mencement of  this  suit,  separate  actions  upon  the  several  notes, 
in  favor  of  the  plaintiff,  against  the  defendant,  had  been  com- 
menced in  the  circuit  court  of  the  United  States,  for  the  district 
of  Michigan,  which  actions  were  pending  and  undetermined^; 
and  that  at  the  commencement  of  such  suits,  the  plaintiff  was  a 
resident  of  the  state  of  New  York,  and  the  defendant  of  the 
state  of  Michigan,  and  that  said  circuit  court  had  full  jurisdic* 
tion  of  the  actions  so  commenced. 

The  reply  stated,  that  since  the  commencement  of  the  present 
action,  the  suits  in  the  circuit  court  of  Michigan,  were  duly  dis- 
continued and  dismissed,  and  were  no  longer  pending. 

The  cause  came  on  for  trial  before  Mr.  Justice  Paine,  and  a 
jury,  on  the  23d  and  24th  days  of  June,  1851. 

Upon  the  trial,  the  plaintiff  produced  and  read  in  evidence, 
the  notes  mentioned  in  the  complaint.  The  plaintiff  then  proved, 
by  the  testimony  of  a  notary  public,  that  each  of  the  notes,  on 
the  day  when  it  became  payable,  (being  severally  the  5th  day  of 
January,  February,  March,  and  April,  1850),  were  presented  at 
the  bank  of  New  York,  in  the  city  of  New  York,  and  payment 
thereof  demanded,  of  the  teller,  which  was  refused,  and  that  on 
the  following  morning,  (except  the  first  case,  when  the  follow- 
ing day  was  Sunday,  and  then  on  Monday  morning  next  after- 
wards,) a  notice  signed  by  the  notary  public,  was  deposited  in 
the  New  York  post-office,  addressed  to  the  defendant  at  De- 
troit, Michigan.  The  notice  in  the  case  of  the  first  note  was  as 
follows :— 
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"  New  York,  Jan.  5tli,  1850 
"  $740,  and  interest. 

"  Please  to  take  notice  that  a  promissory  note,  made  by  J.  L. 
Carew,  for  |740,  with  interest,  dated  April  2d,  1849,  endorsed 
by  you,  was  on  the  day  that  the  same  became  due,  duly  pro- 
tested for  non-payment,  and  that  the  holders  look  to  you  for  the 
payment  thereof,  "  Your  obedient  servant, 

"  John  T.  Irving, 
"  Notary  Public,  Mechanics  Bank, 
"  Attorney  &  Counsellor, 
"  No.  7  Nassau  street 
"  W.  L.  Litchfield, 

"  Detroit,  Michigan. 
"  Post  mark.  New  York,  7th  Jan.,  10  cents. 
("  Superscription,)        Mr.  E.  C.  Litchfield, 

"  Detroit,  Michigan." 

Similar  notices  were  sent  on  the  protests  of  the  other  notes. 

It  was  admitted  that  the  defendant  resided  in  Detroit,  Michi- 
gan, at  the  date  and  endorsing  of  the  notes,  and  until  the  time 
of  the  last  notice ;  and  that  the  general  residence  of  the  maker 
of  the  notes  was  there  during  the  same  period. 

It  further  appeared  in  evidence,  on  the  part  of  the  plaintiff, 
that  the  notes  in  question,  endorsed  by  defendant,  were  received 
in  the  month  of  April,  1849,  in  a  letter  from  the  maker,  by  a 
merchant  residing  in  this  city,  with  instructions  to  hand  them 
over  to  Mr.  Ryckman,  upon  his  giving  a  receipt  in  full  for  the 
same,  which  was  accordingly  done,  at  the  office  of  Ryckman,  in 
New  York  ;  that  Ryckman  resided  in  the  city  at  that  time,  and 
transacted  business  in  Pearl  street. 

The  plaintiff  then  called  Alexander  W.  Buel,  Esq.,  a  counsel- 
lor at  law,  of  the  state  of  Michigan,  for  the  purpose  of  showing 
that  one  or  two  recent  decisions  of  the  state  courts  of  that  state, 
as  to  what  was  required  in  a  notice  of  protest  in  order  to  make 
it  a  sufficient  notice  of  dishonor,  were  not  followed  in  the  federal 
court  in  Michigan.  This  evidence  was  objected  to,  and  taken 
subject  to  objection. 

Mr.  Buel  testified  that  the  decisions  in  the  state  courts  referred 
to,  and  which  were  relied  on  by  defendant,  were  not  followed 
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in  their  fall  extent,  by  the  federal  court,  but  that  the  latter  held 
that  it  was  not  necessary  to  state,  in  the  notice,  that  the  holder 
looked  to  the  party  for  satisfaction — that  he  had  no  recollection, 
however,  of  any  interpretation  being  given  by  the  circuit  court 
to  the  words  in  a  notice,  which  state  that  the  note  was  pn^tsted, 
Mr.  Buel  further  stated  that  the  decision  in  the  state  court 
was  founded  on  general  commercial  law,  not  on  any  statute  or 
usage. 

After  proof  of  the  discontinuance  of  the  suits  in  the  circuit 
court,  the  plaintiff  rested.  The  defendant  then  introduced  in 
evidence,  the  reports  of  two  cases  adjudged  in  the  supreme 
court  of  Michigan,  to  wit,  the  case  of  PUUt  v.  Drake^  decided 
January  term,  1844,  and  reported  in  1  Douglass's  Reports,  296, 
in  which  it  was  held,  that  notice  to  an  endorser  of  a  promis- 
sory note,  that  the  note  "  has  been  protested  for  non-payment, 
and  that  the  holders  look  to  him  for  payment  of  the  same," 
is  not  a  sufficient  notice  of  dishonor.  Such  notice  must  con- 
tain words,  directly  or  by  necessary  constructiou,  showing  that 
the  note  has  been  presented  for  payment,  and  payment  refused. 

"  A  protest  is  a  formal  instrument,  made  by  a  notary  public, 
alleging  the  due  presentment  and  dishonor  of  a  bill,  and  declar- 
ing that  the  notary  protests  the  same  for  non-acceptance,  or 
non-payment,  as  the  case  may  be  ;  and  the  statement  that  a  bill 
or  note  has  been  protested,  refers  rather  to  the  making,  by  a 
notary,  of  the  instrument  denominated  a  protest,  than  to  the  act 
which  might  authorize  such  protest  to  be  made." 

"  No  protest  of  a  promissory  note  is  necessary." 

"  The  sufficiency  itself,  of  a  written  notice  of  dishonor,  is  to  be 
determined  by  the  court  as  matter  of  law." 

Also  the  case  of  Spies  v.  J^ewberry,  decided  January  term, 
1847,  and  reported  in  2  Douglass's  Reports,  425,  in  which  it 
was  held  that ''  notice  to  the  endorser  of  a  foreign  bill  of 
exchange,  that  the  bill,  describing  it,  has  been  protested  for  non- 
payment, and  that  the  holder  looks  to  him  for  payment  thereof, 
is  a  sufficient  notice  of  dishonor  ;  the  term  protested,  when  thus 
used,  implying  that  payment  had  been  demanded  and  refused." 
No  other  evidence  was  offered  by  either  party. 

The  defendant's  counsel  then  moved  that  the  complaint  be 
dismisBed,  on  the  ground  that  no  sufficient  notices  of  present- 
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ment,  demand,  and  dishonor  of  the  notes,  to  charge  the  defend* 
ant  as  endorser,  had  been  proved.  That  the  notices  did  not 
set  forth,  nor  describe  the  notes  with  certainty,  nor  distingnish 
between  the  different  notes,  nor  show  where  the  presentment 
or  demand  was  made,  nor  that  the  same  was  made  at  all,  and 
that  the  endorser  was  not  charged  because  the  notices  were 
insufBcient,  by  the  laws  of  the  state  of  !&(ichigan,  as  well  as 
because  they  were  not  sufficient,  by  the  laws  of  New  York.  The 
court  refused  to  non-suit,  and  directed  the  jury  to  find  a  general 
verdict  for  the  plaintiff,  for  the  amount  of  the  four  notes. 

A  verdict  was  accordingly  entered  for  the  plaintiff  for  three 
thousand  four  hundred  and  twenty-one  dollars  and  fifty-nine 
cents,  being  the  amount  of  the  notes  and  interest. 

Charles  Tracy,  for  the  appellant,  argued  the  following  points : 

I.  The  notices  sent  to  the  defendant  were  insufficient  to  charge 
him  as  endorser,  according  to  the  laws  of  the  State  of  New 
York.  (1.)  They  do  not  describe  the  respective  notes  with 
certainty,  nor  distinguish  between  the  four  notes  of  different 
periods,  and  maturing  at  different  times  (1  Comstock,  413, 
Cayuga  Co.  Bank  v.  Warden.  (2.)  They  do  not  state  wh«i  or 
where  the  presentment  or  demand  took  place  (4  Denio,  163, 
Wynn  v.  Alden).  (8.)  It  is  the  province  of  the  court  to  deter- 
mine the  question  of  the  sufficiency  of  the  notice  on  its  face  (23 
Wendell,  620,  Remtr  v.  Downer,  p.  626  ;  2  Hill,  587,  Ranson^.  v. 
Mack,  p.  595  ;  5  Barbour,  490,  Dok  v.  Gold). 

These  notices,  being  mere  notices  of  protest,  were  for  that 
additional  reason  insufficient  to  charge  the  endorser  according 
to  the  laws  of  the  state  of  Michigan.  (1.)  Such  is  the  adjudged 
law  in  that  state  (1  Douglass,  296,  Piatt  v.  Drake  ;  2  Douglass, 
425,  Spks  V.  J^eioberry  ;  Code  of  Procedure.  §  426).  (2.)  The 
decisions  of  the  federal  court,  sitting  in  Michigan,  do  not 
depart  from  the  rule  of  the  state  courts,  in  respect  to  the  point 
here  involved.  (8.)  Nor  would  the  dissent  of  the  federal  court 
from  a  rule  of  law  settled  by  the  supreme  court  of  law  of  the 
state,  be  any  evidence  that  the  law  of  the  state  was  other  than 
what  the  state  courts  had  so  determined. 

III.  The  contract  of  endorsement  was  made  in  Michigan, 
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and  must  be  interpreted  and  performed  according  to  the  law 
prevailing  there.  (1.)  The  notes  were  endorsed  at  Detroit. 
This  appears  from  the  evidence :  the  notes  were  dated  there, 
the  maker  and  endorser  resided  there  at  the  time,  the  notes 
were  put  in  the  mail  at  tixit  place,  in  a  letter  written  there,  and 
the  receipt  for  the  notes  was  relumed  to  the  same  place  (8 
Wend.  600,  Pinkerton  v.  Bailey).  (2.)  Notwithstanding  that 
the  notes  were  made  payable  in  the  city  of  New  York,  the  con- 
tract of  the  endorser  was  made  at  Detroit,  and  is  governed  by 
the  laws  of  Michigan  (12  J.  R.  142,  Hicks  v.  Brofwn  ;  12  Wen- 
dell, 439,  Aymar  v.  Sheldtn,  pp.  443,  444  ;  22  Wendell,  215, 
Allen  V.  Merchants'  Bank,  pp.  222,  225,  239  ;  2  Hill,  227,  Bank 
of  Rochester  v.  Grey  ;  Story  on  Prom.  Notes,  404,  ^  339,  Nt.  3, 
p.  406 ;  7  Alabama,  120,  Lowry's  Adm.  v.  Western  Bank  of 
Georgia  ;  1  Alabama,  527,  Dunn  v.  Adams  ;  2  Kelly,  158,  Cox 
V.  Adams ;  3  McLean,  397,  Dundas  v.  Bowler,  p.  390  ;  4  Deve- 
reux,  122,  Hatcher  v.  Morine ;  12  New  Hampshire,  id  Dow  v. 
Russell;  5  Blackford,  240,  Yeatman  v.  Cullen;  2  Scammon,  465, 
HoJbrook  v.  Vibbard;  2  Sandf.  S.  C.  R.  171,  Carroll  v.  Upton; 
4  Cowen,  508,  Andrews  v.  Herriot ;  13  Com.  249,  Loan  Co.  v. 
Towner  ;  2  Beavan,  282,  Cooper  v.  Earl  of  Waldegrave  ;  1  Barn, 
and  Adol.  284,  Dela  Vega  v.  Vianna;  1  Bing.  N.  C.  151,  TAm- 
bey  v.  Vignier  ;  2  Mylne  and  Kean,  513,  Anstruther  v.  Adair  ; 
1  Pcnn.  St..  Rep.  381,  Watson  v.  Brewster  ;  6  Cranch,  221,  S!o- 
cum  V.  P(mery ;  Chitty  on  Bills,  507  (Marg.  Ed.  1836,  by 
Beebe).  (3.)  The  contract  of  the  endorser  not  being  written 
oat,  is  to  be  supplied  and  expressed  according  to  the  kx  loci 
contractus. 

An  endorsement  in  Michigan,  therefore,  is  to  be  filled  up  with 
a  promise  by  the  endorser  to  pay  the  note,  on  condition  that  it 
is  duly  presented  at  maturity,  and  payment  demanded,  and  is 
then  dishonored  by  the  maker,  and  that  a  notice  describing  the 
note,  and  stating  that  such  presentment  and  demand  have  been 
made  at  the  proper  time  and  place,  and  the  note  was  dishonored 
by  the  maker,  is  sent  to  the  endorser.  It  cannot  be  filled  up 
with  a  condition  that  the  notice,  inside,  instead  of  stating  such 
facts,  may  merely  state  that  the  note  was  "  duly  protested  for 
non-payment"  (7  Hill,  416,  HaU  v.  J^ewamb ;  2  Hill,  80,  Sea- 
bury  V.  Hungerford). 
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lY.  The  prior  suits  in  the  U.  S.  circuit  court  in  Michigan, 
are  a  defence  in  this  action.  (1.)  The  code  of  procedure  (§  144, 
8ub.  3,  and  §  147),  makes  no  distinction  between  the  courts  of 
this  state  and  those  of  other  states  or  the  United  States.  The 
terms  used  indicate  an  intention  to  do  away  the  old  rule,  by 
which  the  pendency  of  a  prior  suit  in  the  U.  S.  circuit  court 
was  not  pleadable  (12  Johnson,  99,  Walsh  v.  Durkin).  (2.)  The 
plaintiff,  having  placed  the  issue  on  a  discontinuance  of  the 
former  suits  after  the  bringing  of  this  action,  was  bound  to 
establish  his  reply.  (3.)  The  defendant's  mere  declarations 
were  inadmissible  to  prove  the  discontinuance  of  those  suits  (p. 
16,  f.  44),  and  no  other  evidence  on  that  point  having  been 
giveUpthe  reply  was  not  sustained  (6  Johnson,  9,  Jenner  v.  JoUfft; 
10  Johnson,  248,  Hasbrouck  v.  Baker;  8  Wendell,  480,  Wdbmd 
Canal  Co.  v.  Hathaway). 

WiUiam  Curtis  Jfoyes^  for  respondent,  argued  the  following 
points : 

I.  There  is  no  objection  to  the  judgment  on  account  of  the 
pendency  of  the  suit  in  the  U.  S.  circuit  court,  for  Michigan 
(Code,  §§  144,  147).  (1.)  The  pendency  of  another  action  in 
such  court  is  no  objection  to  this  action  in  our  own  court,  even 
if  the  foreign  action  had  not  been  discontinued  {Mitchell  v. 
Bunch,  2  Paige,  620  ;  Burrows  v.  Miller  fy  Miller,  5  Pr.  Rep.  51 ; 
Browne  v.  Joy,  9  Johns.  221 ;  Walch  v.  Durkin,  12  Johns.  99). 
(2.)  The  discontinuance  of  that  action  before  trial  in  this,  (if 
properly  proved,)  removes  all  question.  (3.)  The  discontinu- 
ance of  that  action  was  properly  proven  by  parol  (Foster  y.TruU^ 
12  Johns.  466  ;  Cow.  &  Hill's  notes,  1074, 1076). 

II.  The  notices  of  dishonor  were  sufficient  "by  the  law  of  New 
York.  (1.)  It  was  enough  to  state  that  the  notes  were  protested 
{Coddington  v.  Davis,  3  Denio,  25  ;  Cayuga  Co.  Bank  v.  Warden^ 
1  Comst.  414).  (2.)  There  was  no  misdescription,  and  there  was 
a  sufficient  description  to  identify  each  note  as  it  became  due. 
(8.)  The  sufficiency  of  the  notices  upon  their  face  is  a  question 
of  law.  Ransom  If  Ransom  v.  Mack,  2  Hill,  587;  Dole  v.  Gold,  5 
Barb.  490 ;  McKnight  v.  Lewis,  5  Barb.  685 ;  Wynn  v.  Jtlden,  4 
Denio,  164  ;  Cayuga  Co.  Bank  v.  Warden^  1  Comst.  414). 
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III.  The  decisions  in  New  York  shbnld  control  as  to  the  suffi- 
ciency of  the  notice,  because,  (1.)  There  is  no  decision  nor  principle 
requiring  that  the  form  of  the  notice  to  charge  an  endorser  is  to  be 
governed  by  the  law  of  the  place  where  the  endorsement  was 
consummated  (Story  on  Bills,  §  391, 156-157, 176-177,  and  note, 
CarroUy.  Upton,  2d  Sand.  Sup.  Ct.  172).  (2.)  This  was  in  truth 
a  Jfew  York  contract,  because,  1st.  The  contract  on  which  the 
notes  were  to  be  delivered  was  made  and  to  be  performed  here, 
and  was  actually  performed  here.  2d.  The  endorsement  was  deli- 
vered here,  and  never  became  effective  as  an  endorsement  until 
such  delivery.  8d.  The  money  was  payable  and  the  endorsed 
contract  was  to  be  performed  here.  4th.  So  the  condition,  upon 
performing  which  the  endorser  became  bound,  viz.  the  use  of 
due  diligence  to  give  him  notice  of  the  dishonor  of  the  notes, 
was  to  be  performed  here  by  the  holder  (Pothier  on  Obli.,  Pt^ 
1.,  Ch.  1.  §  1.  Art.  2 ;  Grotius  lib.  2.  Ch.  2 ;  Chitty  on  Contr. 

12  (5  Am,,  from  3d  Lon.  Ed.) ;  Rutkdge  v.  Grant,  15  E.  C. 
L.  R.  99 ;  Mactier  v.  Frith,  6  Wend.  103,  118,  114,  139  ;  Cox 
V.  Tracy,  7  E.  C.  L.  R.  163 ;  Cox  v.  The  UnUed  States,  6 
Peters,  171 ;  Adams  v.  Jones,  40  E.  C.  L.  R.  189 ;  Duncan  v. 
United  States,  7  Peters,  448,  449 ;  Bank  of  Augusta  v.  Eark^ 

13  Id.  532,  per  Sargeant  arguendo. 

lY.  If  this  contract  be  viewed  as  made  in  Michigan,  and  if  the 
law  of  Michigan  is  to  govern  it,  then  it  is  insisted  that  the  deci- 
sion of  Piatt  V.  Drake,  is  not  a  sound  and  reliable  exposition  of 
the  true  rule  of  commercial  law.  (1.)  It  does  not  rest  upon  sta- 
tute. (2.)  It  was  an  innovation  upon  the  former  course  of  deci- 
sions, and  is  even  now  anomalous.   (3.)  It  is  unreasonable  in  itself. 

Bt  the  Court.  Dueb,  J. — It  is  not  necessary  to  deny  that 
the  liability  of  an  endorser  is  governed,  in  all  cases,  by  the  law 
of  the  place  where  the  endorsement  is  made,  provided  we  un- 
derstand by  endorsement,  the  contract  itself,  not  the  mere  act 
of  writing  the  name  upon  the  back  of  the  instrument ;  and  such, 
we  cannot  doubt,  is  the  meaning  of  the  rule.  The  liability  of 
an  endorser  arises  solely  from  his  contract,  and  it  is  his  con- 
tract that  the  local  law  defines,  and  controls.  It  matters  not, 
when  or  where  his  name  may  have  been  endorsed,  literally 
speaking,  since  there  is  no  endorsement,  binding  him  as  a  con- 
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tract,  of  the  promissory  note,  or  bill  of  exchange,  on  which  his 
name  appears,  until  it  is  transferred  to  a  third  person,  with  the 
intent  of  enabling  him  to  enforce  its  payment.  The  place  of 
this  effectual  transfer,  is,  therefore,  the  place  of  the  contract, 
and  the  law  which  there  prevails,  that  which  governs  itfi  con- 
struction. In  this  case,  there  was  no  transfer  of  the  promissory 
notes  upon  which  the  action  is  founded,  at  Detroit ;  so  long  as 
they  remained  there,  there  was  no  contract  creating  any  lia- 
bility on  the  part  of  the  defendant.  There  was  no  transfer  of 
the  notes,  until  they  arrived  in  this  city  ;  no  contract,  until  they 
were  accepted  here  by  Ryckman,  the  first  endorser,  in  satisfac- 
tion of  a  debt.  It  is  plain  that  the  defendant  was  an  accom- 
modation endorser,  and  when  he  returned  the  not^,  with  his 
name,  to  the  maker,  as  no  restriction  was  imposed,  he  gave  him 
an  unlimited  authority  to  use  them  for  any  purpose  that  his  con- 
venience and  interest  might  require.  In  judgment  of  law,  there- 
fore, it  was  by  the  authority,  and  with  the  consent  of  the  de- 
fendant, that  the  notes  were  passed  into  the  hands  of  Ryckman,' 
and  the  agent  who  made  the  transfer  was  his  agent,  aa  well  as 
of  the  maker.  As  qui  facU  per  aHum  facU  per  w,  the  endorse- 
ment, as  a  contract,  was  just  as  certainly  made  in  this  city,  as  if 
the  transfer  which  gave  a  title,  had  been  made  here,  by  the  de- 
fendant in  person.  Hence,  it  is  needless  to  inquire,  whether  the 
notices  sent  to  the  defendant,  were  sufficient  to  charge  him  as  an 
endorser,  according  to  the  law  of  Michigan,  as  lately  expounded 
by  its  supreme  court,  since  the  law  of  this  state,  not  that  of 
Michigan,  is  the  "/ex  loci  amtractiu"  that  we  are  bound  to 
follow. 

Adopting  then  our  own  law,  as  the  rule  of  decision,  it  seems 
to  us,  that  the  right  of  the  plaintiff,  to  maintain  this  action,  can- 
not reasonably  be  doubted.  We  deem  it  quite  unnecessary  to 
cite  authorities,  to  prove  that,  in  this  state,  the  law  is  settled,  that 
every  notice  to  an  endorser  must  be  deemed  sufficient,  which 
expressly,  or  by  a  reasonable  intendment,  conveys  to  his  mind 
all  the  information  that  he  is  entitled  to  have :  and  that  where 
no  doubts  are  raised  by  extrinsic  facts,  the  question  of  its  suffi- 
ciency is  to  be  determined  exclusively  by  the  court.  Where 
there  are  no  disputed  facts,  it  is  purely  a  question  of  law. 

The  informiation,  which,  in  an  action  against  the  endorser,  it 
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mast  be  proved,  was  given,  is  that  of  the  dishonor  of  the  parti- 
cular note  upon  which  the  action  is  founded.  The  notice  of  pro- 
test must  therefore  contain  such  a  description  of  the  note,  as 
might  have  enabled  the  endorser  to  ascertain  its  identity,  and 
must  also  communicate  the  fact  of  its  dishonor ;  that  is,  that  on 
'  the  day  when  it  fell  due,  payment  was  demanded  and  refused. 

We  are  to  inquire  then,  whether  these  requisites  are  found  in 
the  notices  that  were  given  in  evidence  upon  the  trial ;  and  for 
the  present,  we  confine  our  remarks  to  the  notice  relating  to  the 
first  of  the  four  notes  that  fell  due — that  payable  nine  months 
after  date.  The  description  of  the  note,  it  must  be  admitted,  is 
not  complete,  since  it  omitted  to  state  the  time  when,  and  the 
place  where,  it  was  payable ;  but  these  omissions  are  quite  Im- 
material, if  the  facts,  which  are  stated,  are  alone  sufficient,  to 
convey  all  the  necessary  information.  It  is  not  to  a  stranger, 
it  must  be  remembered,  that  the  notice  is  addressed,  but  to  a 
person,  whom  the  law  presumes  to  have  had  a  distinct  recol- 
lection of  the  tenor  of  every  note,  then  outstanding,  which  he 
had  endorsed,  and  the  question  is,  whether,  with  this  knowledge, 
he  could  have  experienced  any  difficulty  in  referring  the  notice 
to  the  particular  note  that  was  intended.  The  notice  states, 
expres.'^ly,  the  date  of  the  note,  the  name  of  the  maker,  the  sum 
for  which  it  was  given,  and  that  it  bore  interest,  and  by  impli- 
cation, that  it  was  payable  in  this  city,  since  it  was  from  this 
city  that  the  notice  of  its  protCvSt  was  sent ;  and  in  all  these  par- 
ticulars, the  notice  corresponds  exactly  with  the  note  in  evi- 
dence, and  which  the  defendant  knew  he  had  endorsed.  Hence, 
unless  the  defendant  had  endorsed  other  notes,  one  or  more 
dated  on  the  same  day,  for  the  same  maker,  for  the  same  sinn, 
payable  with  interest,  in  this  city,  and  at  the  same  time,  it  is 
impossible,  that  even  a  momentary  doubt  could  have  been  enter- 
tained by  him,  as  to  the  particular  note  that  the  notice  de- 
scribed. He  knew,  at  once,  that  it  was  the  note  in  suit,  if  there 
was  no  other  to  which  this  description  could  possibly  apply. 

These  observations  are  not  answered  by  saying,  that  the  de- 
fendants m<iy  have  endorsed  other  notes  of  the  like  tenor,  and 
that  an  uncertainty  in  the  application  of  the  notice,  may  thus 
have  arisen.  We  have  no  right  to  act  upon  such  a  presumption*. 
If  such  was  the  fact,  it  was  in  the  power  of  the  defendant  to 
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prove  it,  and  it  was  upon  him  that  the  law  cast  the  burden  of 
proof.  As  the  proof  has  not  been  given,  the  maxim  applies  that 
"  de  non  apparentibtis  et  non  existentibuSj  eadem  est  rcUio" 

In  the  case  of  Shelton  v.  Braithwaite  (7  Mees.  &  Wels.  436),  the 
notice  of  the  dishonor  of  an  inland  bill  of  exchange,  given  by 
the  holder  to  the  drawer,  contained  no  other  description  of  the 
bill,  than  this,  "your  draft  on  A.  B.  is  dishonored,"  yet  the 
judges  of  the  exchequer  were  unanimously  of  opinion,  that  the 
notice,  taking  into  consideration  the  previous  knowledge  of  the 
defendant,  was  sufficient  to  charge  him.  .  The  ground  of  the 
decision  was,  that  when  an  uncertainty  in  the  application  of  a 
notice,  arising  from  extrinsic  facts,  is  alleged  to  exist,  the  bur- 
den of  proof  lies  upon  the  defendant ;  the  existence  of  such 
facts  will  never  be  presumed.  In  the  particular  case,  it  was 
said  by  Baron  Alderson,  and  similar  remarks  were  made  by  the 
other  judges,  that  if  the  defendant  had  drawn  any  other  bill 
upon  A.  B.,  which  was  then  outstanding,  the  fact  and  the  means 
of  proving  it,  were  peculiarly  within  his  knowledge,  and  it  was 
by  him  that  the  proof  ought  to  have  been  given.  In  the  ab- 
sence of  contradictory  proof,  it  was  a  reasonable  inference  that 
there  was  no  other  bill,  than  that  declared  on,  to  which  the 
description  in  the  notice,  could  apply.  This  decision  was  fol- 
lowed in  the  same  court,  in  Stockman  v.  Parr  (11  Mees  <fe  Wels. 
p.  — \  and  both  these  cases  are  cited  with  approbation,  by  Mr. 
Justice  Jewett,  in  delivering  the  judgment  of  the  court  of 
appeals,  in  the  case  of  the  Cayuga  Bank  v.  Worden,  (1  Comst. 
414.) 

The  other  objections  to  the  sufficiency  of  the  notice,  that  it 
states  neither  the  day,  nor  the  place,  of  a  demand  of  payment, 
nor  indeed,  that  such  a  demand  was  made  at  all,  will  be  disposed 
of  in  few  words.  As  the  defendant  must  have  known  that  the 
notice  related  to  the  first  of  these  notes  that  fell  due,  we  are 
bound  to  say,  that  he  also  knew  on  what  day  and  at  what  place 
it  was  payable ;  and  an  express  communication  of  these  facts, 
was,  therefore,  useless.  And  that  a  demand  of  payment  was 
made  on  the  proper  day,  and  at  the  proper  place,  and  was 
refused,  are  facts,  which  by  a  necessary  implication,  were  com- 
municated by  the  declaration,  that  the  note  "  was,  on  the  day 
that  the  same  became  due,  duly  protested  for  non-payment.''    It 


NEW  YORK— DECEMBER,  1851.  841 

Cook  V.  Litchfield. 

is  true,  that  a  protest  of  a  promissory  note,  is  not,  like  that  of 
a  foreign  bill  of  exchange,  necessary  to  be  made,  in  order  to 
charge  an  endorser  ;  but  it  is  equally  so,  that  in  all  cases,  where 
it  is  made,  it  not  merely  implies,  but  asserts,  the  existence  of  the 
facts,  upon  which  alone  it  can  properly  be  founded.  A  protest  is 
a  declaration  in  writing,  made  by  a  public  officer,  under  his  oath 
of  office,  that  the  bill  or  note  to  which  it  relates,  was,  on  the 
day  it  became  due,  duly  presented  for  payment,  and  that  pay- 
ment was  refused  ;  &nd  a  notice  of  such  protest,  is  not  merely  a 
notice  that  this  declaration  was  made,  but  that  the  facts,  so 
declared,  had  really  occurred. 

That  such  is  the  construction  of  the  notice,  when  it  relates  to 
the  protest  of  a  biU  of  exchange,  is  not  denied,  and  we  own, 
that  we  are  at  a  loss  to  understand,  why  the  same  construction 
should  not  be  given  to  it,  when  it  relates  to  the  protest  of  a 
promissory  note.  That  in  the  last  case,  a  protest  is  unnecessary, 
neither  alters  the  nature  of  the  act  performed,  nor  the  intent 
and  object  of  its  communication  to  an  endorser.  When  he  is 
told  that  the  note  is  protested,  he  is  told,  in  language  which  he 
is  bound  to  understand,  that  it  is  dishonored,  for  it  is  this  sense 
that  the  usage  of  all  engaged  in  commerce  has  stamped  upon 
the  words.  The  decision  of  the  supreme  court  of  Michigan,  in 
Plait  V.  Drake,  (1  Doug.  296,)  which  we  have  been  urged  to  follow, 
is  directly  opposed  to  that  of  the  supreme  court  of  the  United 
States,  in  Mills  v.  Bank  of  the  United  States  (11  Wheat.  431), 
and  in  our  own  courts,  the  language  of  judges,  we  believe,  has 
uniformly  been,  that  notice  of  the  protest  of  a  promissory  note, 
is  equivalent  to  notice  of  its  dishonor.  At  any  rate,  it  is  this 
construction,  that  we  consider  as  established  beyond  the  reach  of 
further  question,  by  recent  decisions  in  the  court  of  appeals. 
{Coddington  v.  Davis,  1  Comst.  36  ;  Cayuga  Bank  v.  Worden,  id. 
414.) 

The  observations  that  have  been  made  to  prove  the  sufficiency 
of  the  first  notice,  apply  with  equal  force  to  each  that  follows. 
They  are  all  expressed  in  the  same  words,  and  each  of  them 
bears  date  on  the  day  when  the  note  to  which  it  refers  became 
due ;  nor  can  we  doubt  that,  in  each  case,  the  note,  thus  arrived 
at  maturity,  was  understood  by  the  defendant  to  be  the  note  dis- 
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honored.  That  he  was,  in  fact,  misled,  is  most  improbable; 
that  he  ought  not  to  have  been  misled,  is  quite  certain. 

The  last  objection  to  the  plaintiflfs  recovery,  the  pendency  of 
a  prior  suit  for  the  same  cause  of  action,  in  the  circuit  court  of 
the  United  States  in  Michigan,  we  should  not  have  hesitated  to 
overrule,  even  had  no  evidence  been  given  of  the  discontinuance 
of  the  suit.  The  provisions  of  the  codp  have  not  altered  the 
rule  of  law  that  the  pending  of  such  a  suit  in  a  court  of  the 
United  States,  or  of  a  sister  state,  is  no  defence.  (Brown  v.  Jay^ 
9  John.  221 ;  Walch  v.  Durkin,  12  John.  99.)  Those  provisions 
relate  only  to  the  mode  of  stating  the  pendency  of  a  prior  action, 
in  those  cases  in  which  the  defence  may  be  legally  admitted.  The 
design  of  the  code  was  to  change  the  rules  and  forms  of  plead- 
ing, not  the  rules  of  law,  or  evidence  ;  nor  should  a  construction, 
by  which  a  change  of  this  character  may  be  effected,  ever  be 
given  to  its  provisions,  unless,  where  the  language  is  so  explicit, 
as  to  admit  no  other  interpretation.  The  same  question  arose, 
and  was  decided  as  we  now  decide  it,  in  the  case  of  Burrows  v. 
Miller  (5  How.  Pr.  R.  51),  and  the  reasoning  of  the  learned 
judge  who  made  that  decision,  commands  our  entire  assent. 

The  judgment  of  the  special  term  is  affirmed  with  costs. 


James  W.  Phillips,  Respondent,  v.  Hobacb  Wright,  and  Fbeb- 

UAN  Hiscox,  Appellants. 

The  builder  of  a  vessel,  which  is  in  the  progress  of  construction,  is  presmnptiTelj 
the  owner. 

Hie  presumption  is  not  rebutted  merely  by  proof  that  he  was  building  the  vesie}, 
under  a  contract,  in  writing,  for  another  person. 

To  enable  the  court  to  judge  of  the  relation  between  the  parties,  under  the  eon- 
tract,  the  instrument  must  be  produced. 

To  give  effect  to  the  statutory  lien,  in  /avor  of  those  who  furnish  materials  towards 
ihe  building  of  a  ship,  or  yessel,  it  is  not  necessary  that  the  Tessel  shall  be  com- 
pletely finished  and  equipped. 

The  lien  attaches  as  soon  as  the  structure,  although  still  on  the  stocks^  assumes  Um 
form  or  shape  of  a  yessel. 


I 
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Vb^  lien  of  a  material  man,  is  not  affected  bj  the  faet^  that  he  did  not  rely  ex^Iu 

UTely  upon  the  lien,  but  looked  al^o  to  the  personal  credit  of  the  builder  or 

owner,  and  coosidered  him  as  his  debtor. 
To  create  the  lien,  however,  it  is  not  sufficient  to  prove,  that  the  materials  were 

purchased  for  the  declared  purpose  of  being  nsed  in  the  building  of  the  vessel. 

Their  positive  application  to  the  intended  use  must  be  shown. 
Hie  whole  theory  of  a  Hen  for  labor  and  materials,  rests  upon  the  basis  that  they 

have  entered  into^  and  contributed  to  the  production  or  equipment  of  the  thing, 

upon  which  the  lien  is  imposed. 
When  it  appears  that  all  the  materials^  in  respect  to  the  cost  of  which,  the  lien 

is  claimed,  were  not  applied  to  the  building  of  the  vessel,  the  burden  of  prov 

ing  what  portion  of  them  was  so  applied,  rests  upon  the  material  man. 
Upon  the  ground  that  this  necessary  proof  had  not  been  given,  judgment,  at  s|)ecial 

term,  in  favor  of  the  plaintiff  reversed,  and   the  report  of  a  referee,  upon 

which  it  was  founded,  set  aside. 

(Before  Oaklet,  Ch.  J.,  Sandporo  and  Dueb,  J.  J.) 
(Nov.  24,  ism ;  Jan.  10,  1862.) 

This  was  an  appeal,  by  the  defendants,  from  a  judgment  for  the 
plaintiffs,  rendered  at  a  special  term,  upon  the  report  of  a 
referee. 

The  action  was  for  a  breach  of  the  condition  of  a  bond,  given 
by  the  defendants  to  the  plaintiff,  in  order  to  discharge  an 
unnamed  and  unfinished  ship  or  vessel,  from  a  warrant  of  attach- 
ment, issued  under  the  provisions  of  the  revised  statutes  (2  R.  S. 
part  3,  chap.  8,  title  8).  The  breach  assigued,  was  that  the  defend- 
ants had  refused  to  pay  certain  debts  due  to  the  plaintiff,  which 
were  a  subsisting  lien  upon  the  vessel,  when  the  attachment  was 
issued.  The  complaint  charged,  that  the  debts  in  question, 
were  contracted  by  Joseph  Bishop  and  Jeremiah  Simonson, 
ship  builders,  under  the  firm  of  Bishop  &  Simonson,  and  were 
due  to  the  plaintiff  for  certain  materials  and  articles,  furnished 
by  him  towards  the  building  of  the  vessel  attached,  of  which 
the  said  Bishop  &  Simonson,  were  averred  to  be  the  owners. 
It  then  set  forth  the  issuing  of  the  attachment,  upon  the  plain- 
tiff's application,  and  the  bond  for  discharging  it,  executed  by 
the  defendants,  and  after  assigning  the  breach  of  its  condition, 
demanded  payment,  for  $468  27,  with  interest. 

The  an^er  denied  that  Bishop  &  Simonson  were  the  owners 
of  the  vessel  attached,  and  averred  that  the  title,  when  the  mate- 
rial or  articles  in  respect  to  which  the  lien  was  claimed  were 
furnished,  was  in  an  association  called  the  Mechanics'  Mining 
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Association.  It  denied  that  these  materials  and  articles  were 
delivered  to  be  used  and  employed  in  and  towards  the  building 
of  the  vessel,  and  averred  that  they  were  sold  and  delivered  to 
Bishop  &,  Simonson  generally,  and  upon  their  personal  credit, 
and  without  any  view  to  the  reservation  of  a  lien.  It  also 
averred  that  the  plaintiff  had  received  from  Bishop  &,  Simon- 
son  their  draft,  or  check,  in  full  payment  of  his  claims. 

The  reply  took  issue  upon  the  alleged  payment,  and  averred 
that  the  materials  and  articles  furnished  by  the  plaintiff  were 
delivered  to  be  used  and  employed  in  and  towards  the  building 
of  the  vessel,  arid  were,  infact^  so  used  and  employed,  (a) 


(a)  The  pleadings  are  lucid  and  oonciBC^  and  maj  bo  usefal  aa  a  pr«oed6Bt 
They  are  as  foUows : 

Oomplmini.-^BmeB  W.  Phillips  plaintiff  in  this  actim,  hj  Batier  A  £vart%  his 
attorneys,  oomplaiDs  of  Freeman  Hiscox  and  Horace  Wright^  residing  in  the  city 
and  county  of  New  York,  defendants  herein,  that  on  the  fourteenth  day  of  Febro- 
ary,  in  the  year  one  thousand  eight  hundred  and  forty-nine,  Joeepb  Bishop  and 
Jeremiah  Simonson,  who  were  then  co-partners  in  the  trade  and  business  of  ship- 
builders^ in  the  city  of  New  York,  under  the  name  and  firm  of  Bishop  A  Simoa- 
Bon,  and  who  were  then,  as  this  plaintiff  is  informed  and  believes,  the  owners  of  a 
certain  unfinished  and  unnamed  ship  or  vessel,  then,  and  at  the  time  of  the  appli- 
cation hereinafter  mentioned,  lyin^;^  upon  the  stocks  in  the  course  of  construction,  ia 
the  ship  yard  occupied  by  the  said  Bishop  A  Simonson,  oo  Lewis,  Fifth  and  Sixth 
streets,  and  the  East  river,  in  the  Eleventh  Ward  of  the  city  of  Xew  York,  con- 
tracted a  debt  with  the  said  plaintiff,  amounting  to  the  sum  of  three  hundred  and 
thirty  dollars  and  fifty-three  cents,  for  certain  materials  or  artidee  funushed  by 
the  said  plaintiff,  in  this  state,  towards  the  building  of  the  said  ship  or  vessel,  and 
that  afterwards,  and  on  the  second  day  of  March,  in  the  year  one  thousand  eight 
hundred  and  forty-nine»  th«  said  Bishop  A  Simonson — ^who  then,  sXao,  as  ths 
plaintiff  is  informed  and  believes,  were  such  co-partners  as  aforesaid,  and  sndi 
owners  of  the  said  unfinished  and  unnamed  ship  or  vessel,  contracted  a  certain 
other  debt  with  the  said  plaintiff  amounting  to  the  sum  of  one  hundred  and 
twenty-seven  dollars  and  seventy  four  cents,  for  certain  other  materials  or  articles 
furnished  by  the  said  plaintiff,  in  this  state,  towards  the  building  of  the  said  ship 
or  vessel ;  that  the  said  materials  or  articles  for  which  said  debts  were  so  contracted 
were  certain  cedar  logs,  furnished  by  the  said  plaintiff  to  and  at  the  request  of  the 
said  Bishop  A  Simonson,  in  the  city  of  New  York,  at  the  times  rc^spectively  here- 
inbefore stated,  towards  the  building  of  the  said  ship  or  vessel,  and  that  the 
amount  of  such  debts^  that  is  to  say,  the  sum  of  four  hundred  and  fifty-eigfat 
dollars  and  twenty-seven  oents^  together  with  interest  thereon,  was  justly  dme  to 
the  said  plaintiff,  al  the  time  of  the  application  hereinafter  mentioned. 

And  the  plaintiff  further  says^  that  having  a  lien  upon  the  said  ship  or  veasei 
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Upon  these  pleadings  an  order  was  made  by  consent,  referring 
the  cause  to  Alexander  S.  Johnson,  Esq.,  (a)  as  sole  referee. 
The  referee,  in  April,  1851,  made  the  following 


REPORT. 

The  undersigned,  to  whom,  by  an  order  of  this  court,  bearing 


for  the  said  tnm  of  four  hundred  and  fifty-eight  dollars  and  twenty-seven  eenti^ 
and  interest  thereon,  he  did  heretofore,  and  on  the  twelfth  day  of  April,  in  the  year 
one  thousand  eight  hundred  and  forty-nine,  make  application  to  Lewis  H.  Sand- 
ford,  one  of  the  justices  of  this  courts  pursuant  to  the  provisions  of  the  eighth  title 
of  the  eighth  chapter  of  the  third  part  of  the  Revised  Statutes  of  the  State  of  New 
York,  that  such  lien  might  be  enforced,  and  that  a  warranty  pursuant  to  the  afore- 
aaid  provisions  of  the  revised  statutes,  might  be  issued  to  the  sheriff  of  the  city  and 
eounty  of  New  York,  and  that  thereupon  such  warrant  was  issued  by  the  said 
Lewis  H.  Sandford,  one  of  the  justices  of  this  court,  to  the  said  sheriff^  whereby 
the  said  sheriff  was,  among  other  things,  commanded  to  attach,  seize,  and  safely 
keep  the  said  ship  or  vessel,  her  tackle,  apparel,  and  furniture,  to  answer  the  said 
plaintiff's  Hen,  and  all  other  liens  that  should  be  establlBhed  against  her,  accord- 
ing to  law. 

And  the  plaintiff  further  says,  that  the  said  sheriff  did,  in  pursnaoee  of  the  said 
warranty  attach  and  seize  the  said  ship  or  vessel,  and  that  afterwards,  and  on  or 
about  the  sixteenth  day  of  April,  in  the  year  one  thousand  eight  hundred  and  forty- 
nine,  the  above  named  dt-feudants  applied  to  the  said  Lewis  H.  Sotidford,  snob  justice 
as  aforesaid,  for,  and  obtained  an  order  to  discharge  the  said  warrant,  and  that 
thereupon  the  said  defendants  executed  and  delivered  to  the  said  Lewis  li.  Sand- 
ford,  a  bond  to  the  said  plaintiff,  in  the  words  following,  that  is  to  say : — 

"Know  all  men  by  these  presents,  That  we.  Freeman  Hiscoz  and  Horace 
Wright^  of  the  city  of  New  York,  are  held  and  ^rmly  bound  unto  James  W. 
Phillips^  in  the  sum  of  nine  hundred  and  sixteen  dollars  and  fifty-four  cents,  of 
lawful  money  of  the  United  States  of  America,  to  be  paid  to  the  said  James  W. 
FhillipS)  his  executors,  administrators,  or  assigns.  For  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  and  each  of  our  heirs,  executors,  and 
administrators,  jointly  and  severally,  firmly  by  these  presents,  sealed  with  our 
sealsi  Dated  the  sixteenth  day  of  April,  one  thousand  eight  hundred  aiid  forty- 
Bine.  Whereas,  the  sheriff  of  the  city  and  county  of  New  York,  has  seized  the 
ship  or  vessel,  called  an  unfinished  and  unnamed  ship  or  vessel,  being  upon  the 
stocks^  in  the  course  of  construction  in  ship  yard,  by  virtue  of  a  warrant  of  attach- 
ment issued  on  application  of  the  above  obligee:  Now  the  condition  of  the  above 
obligation  is  such,  that  if  the  above  bounden  Freeman  Hiscox  and  Horace  Wright 
•han  pay  the  amount  of  aU  such  claims  and  demands  as  have  been  exhibited 

(a)  Now  one  of  the  judges  of  the  court  of  appeals. 
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date  on  the  seventh  day  of  June,  eighteen  hundred  and  fifty, 
this  action  was  referred  to  be  heard  and  determined,  respect- 
fully reports :  that  in  addition  to  the  facts  admitted  by  the 
pleadings  in  this  cause,  he,  in  deciding  and  determining  the 
said  cause,  found  the  following  facts,  and  decided  the  questions 
of  law,  hereinafter  stated,  in  the  manner  hereinafter  mentioned, 
viz: — 
That  Bishop  and  Simonson  were  the  owners  of  the  ship 


which  simll  be  established  to  have  been  subeisting  liene  apon  the  said  Teasel,  fmr- 
6ua  t  to  the  provisions  of  the  eighth  title  of  the  eighth  chiipter  of  the  third  paii 
of  the  revised  statutes^  then  the  above  obligation  to  be  void,  else  to  remain  in  fuU 
force  aud  virtue. 

"FREEMAN  HISCOX,  [u  a.] 
«  HORACE  WRIGHT,  [i.  a.] 
"Sealed  and  delivered  ) 
"in  the  presence  of  ) 

"  W.  K.  TliORN." 

And  the  said  plaintiff  avers,  that  his  aforesaid  claim  was  a  subsisting  lien  on  the 
said  ship  or  vessel,  at  the  time  of  the  exhibition  thereof,  as  hereinbefore  mentioned. 
Yet  tliat  the  said  defendants  have  not  paid  the  same,  or  any  part  thereoC 

Wherefore,  the  plaintiff  demands  judgment  against  the  said  defendants  for  the 
sum  of  four  hundred  and  fifty-eight  dollars  and  twenty-seven  centtf,  with  interest 
upon  three  hundred  and  thirty  dollars  and  fifty-three  cents  (parcel  of  said  sum)^ 
from  the  fourteenth  day  of  February,  in  the  year  one  thousand  eight  hundred  and 
forty-nine, 'and  upon  one  hundred  and  twenty-seven  dollars  and  seventy-four  cents 
(the  remainder  of  the  said  sum),  from  the  second  day  of  March,  in  the  same  year. 

Aruwer. — ^The  said  Freeman  Hiscox  and  Horace  Wright,  defendants  in  this 
action,  by  William  E.  Thorn,  their  attorney,  for  answer  to  the  complaint  of  the 
said  James  W.  Phillips,  plain ^ff  in  this  action,  say:  That  on  the  fourteenth  daj 
of  February,  in  the  year  eighteen  hundred  and  forty-nine,  Joseph  Bishop  and  Jere- 
miah Simonson,  in  said  complaint  named,  were  copartners,  in  the  trade  and  busi- 
ness of  ship  builders,  in  the  city  of  New  York,  under  the  nnme  and  firm  of 
Bishop  A  Simonson.  But  Uiese  defendants  deny  that  the  said  Bishop  A  Simonson, 
were  the  owners  of  a  certain  unfinished  and  unnamed  ship  or  vessel,  lying  upoD 
the  stocks,  in  the  course  of  construction,  in  the  sliip  yard,  occupied  by  tLe  aaid 
Bishop  A  Simonson,  as  mentioned  in  the  complaint  in  this  causey  but  that  the  same 
belonged  to  an  association. 

These  defendants  admit,  that  the  said  Bishop  &  Simonson,  may  hare  oontractod 
the  debts,  mentioned  in  the  said  plaintiffs  bill  of  complaint,  for  materials  or  arti- 
eles  furnished  by  the  said  plaintiff  to  the  said  Bishop  A  Simonson,  but  they  deny 
that  the  said  materials  or  artides  were  so  delivered  to  be  used  and  employed  iiv 
and  towards  the  building  or  construction  of  said  ship  or  vessel ;  and  these  defend- 
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"Mechanics'  Own"  at  the  time  of  the  several  purchases  of 
timber  in  the  complaint  mentioned ;  that  being  such  owners, 
ihey  purchased  within  this  state  of  the  plaintiff  for  cash,  the 
two  bills  of  timber,  in  the  complaint  mentioned,  at  the  times,  and 
for  the  prices  therein  mentioned ;  that  the  said  two  bills  of 
timber  were  purchased  by  said  Bishop  and  Simonson  and  fur- 
nished by  the  plaintiff  to  them  within  this  state,  as  materials 
for  or  towards  the  building  of  the  said  ship,  and  were  delivered 
at  the  yard  where  the  said  ship  was  building. 

That  no  credit  was  given  to  said  Bishop  and  Simonson  for 
the  price  of  said  timber,  and  that  the  price  still  remains  wholly 
unpaid.  That  some  part  of  the  said  timber  was  not  in  fact 
actually  employed  in  the  building  of  the  said  ship,  but  was 
applied  by  Bishop  and  Simonson  to  other  purposes. 

That  the  plaintiff  did  not  in  any  manner  assent  to  such  use 
of  said  timber  as  is  last  mentioned,  nor  was  he  aware  thereof; 


ants  taj  that  the  said  plaintiff  had  no  lien  of  any  kind  upon  the  said  unfinished 
ship  or  vessel,  at  the  time  of  making  the  application  mentioned,  and  partioularly 
set  forth  in  the  said  complaint  That  the  said  new  hull  then  laj  in  the  ship 
yard,  in  the  city  of  New  York,  not  finished,  or  ready  for  launching,  but  requiring 
a  lai^e  ejcpei.diture  of  money  to  complete  the  same,  ai»d  that  the  said  Bishop  A 
Simonson  never  were  the  owners,  masters^  agents,  or  consignees  of  the  said  huU 
or  ship,  but  only  the  contractors  for  building  such  ship  or  veesel,  for  the  said  **The 
Mechanics'  Mining  Association,**  and  no  lien  of  any  kind  did  attach  to  said  hull  of 
■aid  vessel  for  anything  furnished  to  them  in  any  manner,  as  they  are  informed 
and  believe. 

That  these  defendants  deny,  that  the  said  materials  or  articles  furnished  by  the 
said  plaintiff,  were  furnished  for  the  said  hull  of  said  new  ship,  but  were  sold  and 
delivered  by  the  said  James  W.  Phillips,  the  plaintiff,  to  Bishop  dc  Simonson  generally 
and  on  their  personal  credit^  and  not  with  a  view  to  reserving  any  lien,  on  the 
said  hull  or  ship,  and  that  the  draft  or  check  of  the  said  firm  of  Bishop  A  Simonson, 
was  taken  and  received  by  the  said  plaintiff  for  the  amount  of  the  purchase 
money  of  said  materials  or  articles^  as  a  payment  in  full  of  his  said  claim. 

7^  reply  of  James  W.  Phillips,  plaintifl^  to  the  answer  of  the  defendants  in  thia 
action :  The  plaintiff  denies,  that  the  draft  or  check  of  Bishop  A  Simonson,  men* 
tioned  in  the  said  answer,  was  taken,  or  received  by  him  as  a  payment,  or  in  foil 
of  his  claims  for  the  materials  or  articles  in  the  complaint  mentioned,  and  he  avers 
that  the  materials  and  articles  furnished  by  said  plaintiff  towards  the  building  of 
taid  ship  or  vessel,  as  in  said  complaint  mentioned,  were  delivered  to  be  used  and 
employed  in,  and  towards  the  building  and  construetion  of  said  ship  or  vessel 
end  were,  aa  he  is  informed  and  believei^  so  uaed,  and  employed. 
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• 

that  the  plaintiff  had  not  in  any  way  given  time  of  payment  to 
Bishop  and  Simonson,  nor  in  any  manner  waived  or  discharged 
his  right  of  lien  upon  said  vessel. 

Upon  the  foregoing  facts,  the  undersigned  held  as  matter  of 
law,  that  the  claim  or  demand  of  the  plaintiff  for  the  whole 
price  of  the  said  two  bills  of  timber  was  a  subsisting  lien  upon 
said  vessel,  pursuant  to  the  provisions  of  Part  3,  Chap.  8,  Title 
8,  of  the  Revised  Statutes,  at  the  time,  the  said  claim  or  demand 
was  exhibited,  in  pursuance  of  the  said  provisions  of  the  revised 
statutes,  to  the  officer  who  issued  the  warrant  in  the  complaint 
mentioned. 

The  undersigned  further  reports,  that  in  the  progress  of  the 
said  trial,  he  made  several  decisions  upon  questions  of  evidence, 
and  a  decision  upon  a  motion  for  a  non-suit,  which  decisions 
necessarily  require  the  statement  of  the  testimony  had  before 
him  upon  the  said  trial,  in  order  to  present  them  for  examinar 
tion ;  and  that  the  said  testimony  and  the  said  decisions  are 
correctly  stated  in  the  ca§e  hereunto  annexed,  and  which  is 
made  part  of  this  report. 

New  York,  April  8, 1851. 

Alexander  S.  Johnson. 

Referee. 

CASE. 

This  was  an  action  upon  contract  brought  to  trial,  before 
Alexander  S.  Johnson,  sole  referee,  on  the  11th  day  of  De- 
cember, 1850.  The  pleadings  are  to  be  deemed  a  part  of  the 
case. 

Plaintiff's  counsel  produced,  and  read  in  evidence,  the  bond 
mentioned  in  the  complaint,  and  called  Philip  Bennett^  who  was 
sworn  and  testified  as  follows  : — 

I  know  the  plaintiff  and  Bishop  and  Simonson.  I  knew  them 
in  February  and  March,  1849.  I  inspected  all  the  timber  that 
came  to  the  plaintiff,  and  sold  it.  It  is  cedar  timber ;  the  yards 
for  it  were  in  Cherry  and  Henry  streets.  Bishop  and  Simonson 
were  ship-builders  then ;  their  yard  adjoined  Mr.  Webb's  be- 
tween Lewis,  5th  and  6th  streets,  and  East  River.  There  was 
a  ship  about  being  built  in  their  yard,  at  that  time  not  com- 
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menced.  Bishop  and  Simonson  came  to  me  to  buy  cedar,  and  I 
sold  them  a  bill  on  the  14th  of  February,  1849,  of  $830  63.  I 
understood  from  the  person  who  purchased  the  timber,  it  was 
to  build  a  ship  for  the  Mechanics'  Mining  Association.  I  under- 
fitood  it  was  to  be  called  "The  Mechanics'  Own."  Whether 
it  was  Bishop  or  Allaire  his  clerk  who  came  when  the  first  bill 
was  sold,  I  can't  remember,  March  2d.  Bishop  himself  came 
and  purchased  a  bill  of  $127  74.  I  asked  Bishop  how  he  was 
getting  along  with  the  ship ;  he  said  he  wanted  some  larger 
logs  to  finish  up  the  frame.  The  person  who  made  the  first 
purchase  told  me  the  ship  was  for  the  gold  country.  Bishop 
and  I  talked  about  the  shares  in  which  she  was  to  be  owned  or 
was  owned.  I  was  in  the  yard  frequently.  I  saw  her  a  dozen 
times  while  she  was  building.  I  saw  the  men  chopping  up  the 
timber  bought  of  the  plaintiff  to  go  into  the  frame,  and  I  saw 
it  in  the  frame.  Cedar  is  used  for  the  top  timbers  of  a  ship. 
I  saw  it  used  in  this  vessel — as  in  all  others — for  the  top  tim- 
bers. The  Ohio  had  been  built  there,  and  we  furnished  timber 
for  that  ship.  She  was  fit  to  launch,  or  nearly  so,  when  this 
suit  was  commenced.  She  may  have  been  launched,  but  I  don't 
precisely  remember.  The  frame  is  the  early  part  of  building 
before  planking.  I  can't  tell  whether  any  other  vessel  was 
building  or  not  in  that  yard  at  that  time.  The  terms  of  sale 
were  for  cash. 

Being  cross-examined,  witness  testified  as  follows  : — 
I  had  sold  Bishop  and  Simonson  before  for  two  or  three 
ships,  I  think.  I  know  I  sold  them  for  the  Ohio  and  this  ship. 
I  was  the  only  person  who  sold  any  cedar  or  timber  for  Phillips 
to  Bishop  and  Simonson.  I  sold  them  for  the  Ohio,  and  the 
**  Mechanics'  Own."  I  am  an  inspector  of  timber.  I  make  the 
sale  and  inspect  the  timber,  and  make  a  return  to  Phillips.  He 
enters  it  on  his  books,  I  deliver  the  bill  and  he  collects  the 
money.  I  enter  in  my  books  so  many  logs  sold.  February  14, 
I  sold  Bishop  and  Simonson  69  logs.  I  delivered  the  timber  to 
Bishop  and  Simonson ;  having  reported  to  Phillips  that  I  had 
sold  the  timber.  Then  I  made  my  returns  to  Mr.  Phillips  of 
the  sales  of  the  day,  among  which  was  this,  "  sold  Bishop  and 
Simonson  the  amount  of  the  bill,"  &g.  I  had  sold  them  once 
before.    I  am  not  sure  as  to  more.    The  Ohio  was  all  planked 
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up  before  this  ship  was  commenced.  The  Ohio  may  hare  been 
launched  before  this  one  was  begun,  but  I  cannot  say  positively. 
I  never  saw  any  of  this  timber  used  in  any  other  ship.  I  know 
none  of  it  was  used  aboard  the  Ohio.  For  a  vessel  of  this 
size  I  generally  sell  one  hundred  and  fifty  logs.  I  do  not  mean 
to  say  I  saw  all  this  timber  in  this  ship.  I  can  recognise  this 
timber  when  I  see  it.  I  cannot  say  how  many  logs  I  saw,  but 
I  should  think  I  saw  about  the  same  we  sold — about  the  usual 
quantity.  I  can  tell  the  difference  between  our  timber  and 
Florida  and  Texas  timber  with  certainty.  This  is  Tennessee 
cedar.  I  can  tell  Tennessee  from  Arkansas  cedar.  I  Dover 
saw  any  bill  made  out  by  Phillips  for  this  timber. 

This  paper  is  a  copy  of  the  bills  from  Phillips'  books,  made 
for  me,  but  not  by  me.    Defendant  offers  it  in  evidence. 

New  York,  Feby.  14th,  1849. 
Messrs.  Bishop  &  Simonson 

Bot.  of  James  W.  Phillips, 
80  Logs  Cedar,  meas'g  pr.  returns  210^  ft,  45  c.    -    $  94  88 
24     "       do.         "  "  277  ft.,     75  c.  207  76 

14     "       do.         "  "  62  ft.,     45  c.  27  90 

$380  53 

New  York,  March  2d,  1849. 
Messrs.  Bishop  &  Simonson 

Bot.  of  James  W.  Phillips, 
10  Logs  Cedar,  meas'g  pr.  returns  14ltf  ft.,  76  c,        $106  87 
10     "       do.         "  "  47t%  ft.,  45  c,  2137 

$127  74 

The  plaintiff  here  rested,  and  defendant  moved  for  a  nonsuit, 
on  the  ground  that  there  was  no  proof  of  a  subsisting  lien  on  the 
vessel,  as  the  proof  showed  the  parties  selling  gave  exclusive 
credit  to  Bishop  &  Simonson,  and  the  sale  was  made  t«  them  in 
no  capacity,  either  as  master,  owner,  agent,  or  consignee,  as 
required  by  the  statute,  and  the  mere  fact  that  they  being  ship- 
builders, were  about  building  a  ship  for  the  Mechanics'  Mining 
Association,  gave  persons  selling  them  no  lien  under  this  sta- 
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tnte,  80  none  was  given  by  Bishop  &  SimoDson  to  the  plaintiff, 
nor  did  he  intend  to  reserve  the  lien  on  any  vessel.  That  plain- 
tiffs books  make  no  mention  of  any  vessel,  but  only  charge  the 
articles  to  Bishop  k  Simonson  individually,  and  the  idea  of  any 
lien  was  an  after  thought.  The  referee,  however,  refused  to 
nonsuit,  to  which  decision  the  defendants  excepted. 

The  defendants'  counsel  then  called 

Robert  H,  Allaire,  who  was  sworn,  and  testified  as  follows : 
In  February  and  March,  1849, 1  was  clerk  for  Bishop  &  Simon- 
son,  and  had  been  for  some  time.  I  don't  know  plaintiff.  I 
know  last  witness.  I  know  of  Bishop  &  Simonson  buying  ccdy 
logs  of  Bennet,  half-a-dozen  times,  I  suppose  at  Phillips'  yard. 
I  did  not  purchase  any  of  this  timber.  I  have  an  indistinct 
recollection  of  helping  pick  out  the  timber.  I  have  done  so 
several  times,  but  whether  in  this  case  I  can't  say  po>i lively. 
We  had  the  Mechanics'  Own  on  the  stocks  building,  and  no 
other  vessel  at  that  time,  and  I  think  we  were  repairing  the 
Isthmus  in  the  yard,  and  other  vessels  along  the  shore,  not  in 
the  yard.  We  sent  timber  from  the  yard  for  repairs  of  vessels 
not  at  the  yard.  These  bills  were  furnished  to  us  from  Phillips, 
and  this  is  the  receipt : 

"Eec'd,  New  York,  24  March,  1849,  from  Messrs.  Bishop  & 
Simonson,  four  hundred  and  iifty-eight  27-100  dolls,  in .  full  for 
bills  cedar  of  14  ult.  and  2d  inst. 

"  458  27— check  dated  5  Apr. 

*•  James  W.  Phillips, 

"  per  0.  W.  Phillips." 

New  York,  March  2d,  1849. 
Messrs.  Bishop  A  Simonson 

Bot.  of  James  W.  Phillips, 
10  Logs  Cedar,  meas.  141  ft.  10  in.,  at  75c.,  $106  37 

10     "        «         "        47  ft.    6  in.,  at  45c.,      .  2187 

1127  74 
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New  York,  Pebruarj  14, 1849. 
Messrs.  Bishop  &  Simonson 

Bot  of  James  W.  Phillips, 

44  Logs  Cedar,  meas.  272  ft.  10  in.,  at  45c.,  $122  78 

?5     "        "         "      277  ft,  at  75c.,  207  75 


1380  53 


Defendants'  counsel  then  offered  to  show  previous  transactions 
between  Bishop  &  Simonson  and  James  W.  Phillips,  and  what 
those  transactions  were,  and  that  this  transaction  as  to  the  par- 
chase,  credit,  manner  and  time  of  payment,  was  no  other  or  differ- 
%t  from  any  previous  transaction. 

The  plaintiff's  counsel  thereupon  objected  to  the  proof  so 
offered,  and  the  referee  excluded  the  same,  and  the  defendants' 
counsel  excepted. 

The  witness  then  further  testified  as  follows :  A  check  was 
given,  dated  5th  April.  Bishop  had  not  the  money  to  give  him. 
Young  Phillips  came,  the  one  who  came  with  the  bill.  He  had 
been  there  before,  and  had  seen  him  sign  as  in  this  case. 

The  bills  had  been  left  some  time  before.  He  found  Bishop 
at  last,  and  said  he  wanted  it  settled  in  some  shape.  Bishop 
said  he  had  not  the  money  to  give  him.  He  asked  him  to  give 
him  a  due  bill  that  could  be-settled  down  tdwn.  Bishop  said  ho 
would  give  him  a  check  dated  ten  days  ahead.  The  check  was 
taken,  and  the  receipt  given.  All  this  timber  was  not  used  on 
the  Mechanics'  Own.  Some  of  it  was  too  small,  and  the  second 
lot  had  to  be  bought. 

There  was  some  of  this  timber  sold  by  Bishop  &  Simonson's 
assignees,  and  not  used  on  board  of  this  vessel  at  all.  Some  of 
the  cedar  that  was  left  from  the  Ohio  was  used  on  board  of  this 
vessel  and  helped  to  make  it  up. 

On  his  Cross-Examination^  he  stated  :  Tha^  Bishop  £  Simon* 
son  failed  about  April  1st,  18^9.  The  keel  of  the  vessel  was  laid 
in  November,  1848,  perhaps  later.  She  was  launched  the  latter 
part  of  May,  or  first  of  June.  When  bill  was  presented,  nothing 
was  said  about  {he  lien  on  the  vessel,  the  demand  was  made  only 
against  Bishop  &  Simonson. 
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Joseph  Bishop  was  then  sworn  on  the  part  of  the  defendants, 
and  testified  as  follows : — 

I  am  of  the  firm  of  Bishop  A  Simonson,  named  in  the  plead- 
ings. I  purchased  cedar  of  plaintiff,  for  my  firm,  on  the  14th 
February,  and  2d  March,  1849.  The  articles  charged  in  the 
bills  marked  3  and  4,  are  of  the  same  description  as  what  I  pur- 
chased, and  the  bills  are  for  the  articles  purchased.  I  made  the 
bargain  with  Mr.  Bennet.  I  asked  him  the  price  of  cedar  tim- 
ber of  certain  sizes,  and  got  his  answer,  and  engaged  to  take 
what  we  should  require  for  a  vessel  which  we  were  about  to 
build«  These  things  were  bought  upon  our  own  credit,  no 
credit  was  given  to  any  one  else.  The  principal  part  of  the 
timber  was  used  in  the  Mechanics'  Own.  As  to  the  quantity,  I 
told  him  as  near  as  I  could  judge,  and  we  were  to  take  as  many 
as  we  wanted,  and  as  we  wanted  them,  within  or  about  the 
range  of  the  quantity  spoken  of.  The  bills  made  out  were  sent 
US,  and  are  there  marked  3  and  4.  Phillips  took  a  check  dated 
some  days  ahead,  and  gave  the  receipt.  I  don't  know  when  the 
ship  was  named.  She  was  called  in  the  yard  Mechanics'  Own, 
at  an  early  stage,  but  I  don't  know  at  what  time. 

Being  Cross-Examined,  the  witness  testified  as  follows  : — 

We  had  no  other  vessel  in  the  yard  for  which  we  had  occa- 
sion to  buy  cedar  at  the  time  of  this  purchase.  We  were  not 
building  any  other.  Her  keel  was  iaid  about  the  date  of  the 
first  of  the  bills,  but  I  think  a  little  after.  We  failed  entirely, 
I  think  some  time  after  the  check  fell  due.  1  don't  know  when 
we  made  an  assignment.  I  think  it  was  in  April.  We  were  to 
take  the  timber  as  we  should  want  it  and  send  for  it.  He  was 
to  select  out  certain  sized  timber  and  put  it  in  a  pile.  The  only 
use  for  which  we  wanted  it  was  for  the  vessel.  The  statement 
to  him  was  made  that  we  might  get  it  without  delay  when  we 
sent  for  it.  The  vessel  I  speak  of  is  the  one  attached  in  this 
suit.  • 

Being  Re-Examined  by  defendants'  counsel,  the  witness  testi« 
fied  as  follows : — 

I  did  not  consider  we  were  bound  to  put  this  timber  to  any 
particular  use.  There  was  some  of  this  timber  sold  at  auction 
when  our  things  were  sold  under  the  assignment.  I  attended 
to  the  out-door  business.    My  partner  and  Allaire  attended  to 
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the  yard  more.  I  know  nothing  about  the  size  of  the  timber 
being  inappropriate. 

It  was  then  admitted  that  the  check  to  Phillips  was  never 
paid. 

The  witness  AUaire,  was  then  recalled  for  defendants,  and 
testified  as  follows  : — 

The  amount  of  the  indebtedness  of  Bishop  &  Simonson  when 
they  failed,  to  the  Mechanics'  Association,  was  either  $1,200  or 
$1,800.  I  got  once  $700  of  Wright,  and  once  $600.  Wright 
is  the  defendant,  and  was  treasurer.  The  ship  in  question  M'as 
built  for  the  Mechanics'  Mining  Association.  She  was  built  by 
Bishop  &  Simonson,  under  the  superintendence  of  a  committee 
of  the  Association.  Bishop  &  Simonson  made  a  contract  with 
a  committee  of  the  Association,  in  relation  to  the  building  for 
the  Mechanics'  Mining  Association,  a  ship  of  certain  dimensions, 
Ac,  for  a  certain  price.  It  was  in  writing,  under  seal.  Hiscox 
is  President,  and  Wright  is  Treasurer,  or  they  were,  of  the 
Mechanics'  Mining  Association. 

Defendants  then  offered  to  prove  at  whose  instiince  the  bond 
in  suit  was  given.  PlaintifiTs  counsel  objected  to  the  question, 
and  it  was  excluded  by  the  referee,  and  the  defendants  excepted. 

The  witness  then  further  testified  as  follows : 

The  shcriflf  seized  the  vessel,  about  the  12th  of  April,  1850. 
I  knew  it  at  the  time.  The  Mechanics'  Mining  Association 
were  in  possession  at  that  time  completing  the  vessel.  The 
Board  of  Superintendents  of  the  Association  were  in  possession. 
When  attached  she  was  over  three-fourths  completed,  when  the 
attachment  was  issued. 

Being  Cross-Examitud,  the  witness  testified  as  follows  : 

The  Mechanics'  Mining  Association  was  composed  of  about 
one  hundred  men.  They  had  an  article  of  association,  but  were 
not  incorporated.  They  were  in  writing  and  printed.  One 
copy  was  signed  and  sealed,  and  put  in  the  register's  oflSce. 
Two  copies  were  executed,  one  was  to  be  deposited  as  aforesaid, 
and  the  other  was  retained  by  the  ofiicers  of  the  Association. 
When  Bishop  &  Simonson  failed,  the  Association  took  the  ship 
and  went  to  work  finishing  her  ;  in  fact  they  were  in  possession 
of  her  before,  for  they  were  putting  other  work  in  her.  There 
WjBre  four  superintendents,  Wright,  Lugivr,  Rowland,  and  I  think 
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William  Bennet,  and  Hiscox,  I  rather  think  too. "  Some  of  the 
fire  were  at  work,  and  Rowland  was  actually  at  work,  and  the 
others  were  superintending. 
Being  Re-Examined,  the  witness  further  testified  as  follows  : 
As  soon  as  the  vessel  had  progressed  far  enough — had  her 
decks  laid,  and  they  could  commence  putting  in  her  joiner 
of  the  cabin,   which  is .  not  the    ship  builder's  work,  they 
did  so. 
Being  Re-Cross-Examined,  the  witness  testified  as  follows  : 
This  working  upon  her  was  the  way  in  which  they  had  pos- 
session.    Bishop  &  Simonson  were  going  on  with  their  work 
till  they  failed.    She  remained  in  the  yard  till  it  was  bought 
and  taken  possession  of  by  Webb — till  she  was  launched. 

The  defence  was  here  rested,  and  the  plaintiffs  called  Orvill 
M.  Phillips,  who  was  sworn,  and  testified  as  follows  : 

I  am  plaintiff's  brother,  and  was  in  his  oflSce  all  last  year  and 
am  still.  I  presented  these  bills  to  Bishop  &  Simonson.  (3  and 
4.)  I  went  repeatedly  for  the  money.  Each  time  payment  wa& 
defended  temporarily.    I  received,  finally,  this  check. 

"JVew  York,  AprU  5, 1849. 
"Cashier  of  The  New  York  Dry  Dock  Company,  corner  of  Ave- 
nue D  and  Tenth  street. 
"  Pay  James  W.  Phillips,  or  order,  four  hundred  fifty-eight 
27-100'dollar8. 
"  $158  27-100.  "  Bishop  &  Simonson." 

And  gave  a  receipt,  of  which  I  suppose  this  (the  receipt  above- 
contained)  is  a  copy.  On  this  or  some  previous  occasion,  a 
note  or  credit  was  spoken  of  by  Bishop  I  think.  He  proposed 
a  note,  which  I  refused,  as  the  sale  was  cash.  I  said  so  to  him. 
The  sale  was  made  to  him  for  cash,  for  the  reason,  that  we  would 
not  have  sold  them  on  time. 

It  was  then  admitted,  by  defendants'  counsel,  that  the  check 
was  presented  for  payment,  April  5, 1849,  and  not  paid,  and  has 
not  yet  been  paid. 
Being  Cross-Examined,  this  witness  testified  as  follows  : 
Those  entries  (contained  in  the  bill  marked  1),  are,  I  believe,, 
copies  from  plaintiff's  books  of  this  transactioiu 
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It  was  then  admitted,  by  defendants'  counsel,  that  the  last 
deposit  to  the  credit  of  Bishop  &  Simonson  in  the  Dry  Dock 
Company,  was  made  January  16,  1849,  the  last  draft,  January 
29, 1849,  and  that  this  left  a  balance  of  only  about  $6.00. 

And  thereupon  the  evidence  was  closed. 

And  thereupon  the  referee  reported  that  the  plaintiff  was 
entitled  to  judgment  against  the  defendants,  and  assessed  the 
plaintiff^s  damages  at  five  hundred  and  sixteen  dollars,  and 
thirty-five  cents. 

In  June  term,  1851,  this  report  was  confirmed  by  the  chief  jus- 
tice, and  judgment  for  the  plaintiff  ordered  thereon,  with  liberty 
to  the  defendants  to  appeal  to  the  general  term  without  security. 
The  judgment  including  interest,  and  costs,  was  for  $762  70. 
The  appeal  was  now  heard. 

H.  S,  Dodge,  for  defendants  (appellants),  made  and  argued 
the  following  points. 

The  referee's  decision  on  the  motion  for  a  non-suit,  ^and  on 
the  whole  evidence,  was  that  Bishop  &  Simonson,  having  con- 
tracted to  build  the  vessel  for  the  Mechanics'  Association,  were 
the  "  owners  "  of  the  materials  until  the  completion  and  delivery 
of  the  vessel,  and  therefore  could  and  did  create  a  lien  on  the 
vessel,  and  in  this  he  erred. 

I.  The  answer  denies  that  Bishop  &  Simonson  were  the 
owners  of  the  vessel,  or  agents,  or  that  the  demand  against  them 
was  a  subsisting  lien  on  the  vessel,  and  the  onus  lay  upon  the 
plaintiff,  afiBrmatively,  to  prove  that  this  debt  was  a  lien. 
{Wakeman  v.  Jfewt(m,  21  Wend.  206.) 

II.  The  statute  (2  R.  S.  493)  does  not  contemplate  or  create 
a  lien  upon  materials  for  a  ship,  or  upon  an  incomplete  vessel, 
but  on  a  complete  ship,  ready  for  use  and  capable  of  sailing  from 
the  port  (Id.  §§  1, 2, 9,)  and  tlie  "  owner,"  in  §  1,  means  the  per- 
son who  is,  or  is  to  become  the  "  owner"  of  the  complete  vessel, 
as  distinguished  from  the  builder  or  owner  of  the  materials. 
And  this  has  been  so  held  in  a  case  where  the  property  in  the 
materials  did  not  pass  until  completion  and  acceptance.  {Jhilh 
m  V.  Denism,  20  Wend.  182  ;  Van  PeU  y.  The  Ohio,  U-  S.  Dis- 
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trict  Court,  Judson,  D.  J. ;  UdaU  v.  Ohio,  same  court  (April, 
1861),  Betts,  D.  J. ;  Reed  v.  HuU  of  a  JVew  Brig,  1  Story  C.  C. 
B.  244  ;  Harper  v.  a  Jfew  Brig,  Gilpin,  536,  540,  550). 

III.  But  in  this  case  the  evidence  showed  that  the  vessel  was 
built  for  the  association  under  their  superintendence,  and  was 
in  their  possession,  so  as  to  belong  to  them  as  fast  as  completed, 
at  the  time  the  plaintiffs  demands  accrued,  and  that  Bishop 
&  Simonson  had  been  paid  in  advance.  {Wood  v.  Russell,  5  B. 
and  Aid.  942  ;  Clark  v.  Spence,  4  Ad.  and  Ellis  448  ;  Addison 
on  Contracts,  pp.  45  and  762.) 

IV.  The  materials  furnished  by  the  plaintiflT  were  not  fur- 
nished "  towards  the  building  of  this  vessel." 

1.  The  demands  were  not  *•  contracted  for  this  vessel,"  but 
the  materials  were  furnished  without  any  designation  of  their 
purpose,  or  reliance  on  the  credit  of  the  vessel.  And  the  plaintiff 
ought  to  have  been  non-suited  for  this  reason.  {Van  Pelt  v.  the 
Ohio,  vbi  supra,  and  the  Statute,  2  R.  S.  494,  §  4.)  And  the  referee 
erred  in  excluding  the  further  evidence  oflFered.    (Ante,  p.  352.) 

2.  A  part  only  of  these  materials  went  into  this  vessel.  If 
the  materials  had  been  sold  expressly  for  and  charged  to  this 
vessel,  the  plaintiff  could  not  have  had  a  lien  for  the  part  not 
used  in  the  vessel.  {UdaU  v.  the  Ohio,  ubi  supra  ;  Johnson  v.  the 
Sandusky,  5  Wend.  510  ;  Crooke  v.  Stack,  20  Wend.  177  ;  Velt- 
man  v.  Thompson,  3  Comst.  438.) 

3.  But  in  the  present  case  the  only  evidence  that  the  plain- 
tiff furnished  to  show  that  the  debt  was  "  contracted  for  this 
vessel,"  was  that  some  of  them  were  used  in  this  vessel. 

The  plaintiff  was  bound  to  show  affirmatively  how  much  went 
into  the  vessel. 

V.  The  plaintiff,  if  he  ever  hod  any  lien,  discharged  it  by 
looking  to  Bishop  &  Simonson's  individual  credit,  and  giving 
them  time  by  taking  their  post  dated  check.  {Myers  v.  Welles, 
5  Hill  463  ;  Bailey  v.  ^dams,  14  Wend.  201.) 

The  judgment  of  the  special  term  ought  to  be  reversed  with 
costs,  and  the  referee's  report  set  aside. 

Wm.  M.  Evarts,  for  plaintiff,  argued  as  follows : 

L  The  facts  necessary  to  constitute  a  lien  under  the  statute 
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in  this  case,  were  (1,)  that  a  debt  of  fifty  dollars  or  more  should 
have  been  contracted  in  this  state  by  the  owner  of  the  vessel, 
(2 J  on  account  of  materials  furnished  in  this  stat^,  for  or  towards 
building  such  vessel. 

These  facts  the  referee  found  in  favor  of  the  lien,  and  in  pur- 
suance of  the  18th  section  of  the  title  referred  to,  reported  for 
the  amount  of  the  plaiutifTs  claim  (2  R.  S.  p.  496,  §  18). 

II.  That  there  was  substantial  evidence  in  support  of  these 
facts,  appears  on  the  face  of  the  case ;  and  there  being  such 
evidence,  the  court  will  not  review  the  referee's  finding  of 
matters  of  fact  upon  such  evidence. 

III.  The  evidence  fully  sustains  his  finding  of  facts,  and 
admits  of  no  other  result. 

IV.  Bishop  &  Simonson  buying  materials  in  their  own  name, 
and  upon  their  own  liability,  and  therewith  building  a  vessel,  in 
their  own  yard,  with  their  own  labor,  are,  in  law,  owners  of  such 
vessel. 

That  they  were  thus  building  such  vessel/or  others  upon  con- 
tract is  immaterial.  If  there  existed  a  special  contract,  upon 
which  the  legal  ownership  of  the  vessel  at  the  tiii'e  of  these  pur- 
chases from  plaintiflT  could  be  brought  into  question,  it  should 
have  been  produced  and  proved.  Such  special  quality  or  effect 
of  the  contract  cannot  be  inferred  (Abbott  on  Sh.  p.  5  ;  Laidler 
V.  Burlinson,  2U,&  W.  602). 

V.  If  the  legal  ownership  of  the  vessel  were  in  the  purchaser 
or  employer,  yet  the  ship-builder  in  possession,  buying  materials 
for  it,  is  to  third  persons  in  that  behalf  the  agent  of  the  owners, 
and  a  debt  thus  contracted  by  him,  is  contracted  by  the  owners, 
his  principals. 

VI.  The  fact  of  the  non-application  of  a  part  of  the  mate- 
rials bought  for  the  vessel,  to  the  building  of  the  same,  is  imma- 
terial. The  furnishing  of  them  for  building  the  vessel  is  the 
foundation  of  the  lien.  The  seller  is  not  bound  to  look  to  their 
application,  nor  can  the  lien  be  impaired,  by  any  subsequent  act 
of  the  purchaser. 

If  material,  the  defendants  gave  no  evidence  upon  which  any 
abatement,  on  this  account,  from  the  plaintififs  claim,  could  have 
been  made  by  the  referee. 

VII.  Who  was  owner  when  the  attachment  was  levied,  or  at 
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any  time  subeeqaent  to  the  contract,  is  immaterial ;  the  lien 
ceases,  or  is  divested,  twelve  days  after  the  vessel's  leaving  the 
port,  or  immediately  after  its  leaving  the  state,  and  not  from 
change  of  ownership  (2  R.  S.  p.  493,  §  2). 

YII.  The  giving  of  credit  to  the  purchaser  does  not  prevent 
nor  supersede  the  lien.  The  terms  of  the  statute  import  a  per- 
sonal liability,  and  add  a  lien  from  the  nature  of  the  considera- 
tion of  such  liability. 

Hnch  less  can  a  sale  for  cash  impede  or  impair  the  lien. 

IX.  The  post-dated  check,  drawn  upon  a  bank  without  funds, 
given  to  the  plaintiff,  was  a  mere  sham  or  fraud,  and  no  more 
discharged  the  lien  than  it  satisfied  the  debt. 

X.  The  report  of  the  referee  should  be  confirmed,  with  costs. 

By  the  Couet.  Sandpord,  J. — The  proof  that  Bishop  & 
Simonson  built  the  vessel,  established  presumptively  the  fact, 
that  they  were  her  owners.  The  evidence  that  she  was  built 
by  them,  for  the  Mechanics'  Mining  Association,  undei^  a  con- 
tract, does  not  go  far  enough  to  rebut  the  presumption  thus 
established.  In  the  cases  cited  on  this  point,  the  contracts 
were  produced,  and  the  payments  made  from  time  to  time  to 
the  builder,  were  fully  shown.  There  is  nothing  in  the  evidence 
before  us  incompatible  with  the  idea  that  Bishop  &.  Simonson 
were  to  continue  the  owners  of  the  hull  of  this  vessel,  until 
their  work  was  completed,  and  the  price  fully  paid.  As  we 
cannot  anticipate  what  the  case  will  be  when  the  contract  is 
introduced  and  evidence  given  of  the  payments  made  by  the 
association,  we  forbear  expressing  any  opinion  as  to  the  question 
of  ownership,  beyond  that  already  stated  upon  the  facts  as  they 
now  appear. 

The  defendants  contend  that  the  statute  does  not  crea.te  a 
lien  upon  an  incomplete  or  unfinished  ship ;  that  she  must  be 
complete,  ready  for  use,  and  capable  of  sailing  from  port,  in 
order  to  be  a  ship  or  vessel,  within  the  meaning  of  the  act. 

We  cannot  accede  to  this  proposition*  The  occasion  for 
enforcing  a  lien  for  work  and  materials  towards  the  building  of 
a  vessel,  arises  quite  as  frequently  before  she  is  finished,  as  it 
does  after  that  event,  and  a  construction,  limiting  the  lien  to 
the  case  of  vessels  completed,  would  deprive  of  its  benefit  a  large 
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class  of  cases,  as  deserring  of  protection  as  any  provided  for  iu 
the  act.  Indeed,  the  effect  would  be  to  defeat  the  statute  in 
respect  of  the  building  of  vessels,  for  it  would  become  a  general 
practice,  to  transfer  and  remove  a  ship  before  she  was  finished, 
whenever  the  builder  is  likely  to  stop  payment,  or  is  embar- 
rassed in  his  affairs. 

The  practice  under  the  statute  has  long  proceeded  on  the 
assumption  that  it  contemplated  unfinished,  as  well  as  complete, 
vessels ;  and  we  believe  that,  in  the  ordinary  use  of  the  word, 
the  term  ship  or  vessel  is  applied,  and  properly  applied,  to  the 
structure  or  frame,  as  soon  as  it  assumes  the  shape  or  form  of  a 
ship  or  vessel.  We  hear  the  expression,  "  a  ship  on  the  stocks," 
constantly  applied  to  ships,  in  all  stages  of  their  eonstructioD, 
and  we  think  the  statute  intended  to  adopt  the  common  mean- 
ing of  the  words  used  in  it.  Therefore,  the  fact  that  the  diip 
in  question  was  unfinished,  when  the  attachment  issued,  doe^  not 
affect  the  plaintiff's  claim  for  a  lien  under  the  act. 

The  next  ground  of  defence  is,  that  the  materials  furnished 
by  the  plaintiff,  were  not  furnished  "  towards  the  building''  of 
this  vessel,  but  were  furnished  to  Bishop  &  Simonson,  generally, 
for  their  business,  without  any  designation  of  their  purpose,  or 
reliance  upon  the  credit  of  tlie  vessel.  Also,  that  a  part  only 
of  his  materials,  went  into  this  vessel. 

As  to  the  first  branch  of  the  objection,  the  referee  has  found 
that  the  timber,  for  which  the  plaintiff  claims,  was  furnished  by 
him  to  Bishop  &  Simonson,  as  materials  for,  or  towards  the 
building  of  this  ship,  and  that  no  term  of  credit  was  given  to 
Bishop  &  Simonson,  for  the  price.  The  evidence  fully  sustains 
the  fact,  that  the  timber  was  furnished  for  this  particular  ship ; 
and,  although,  as  in  every  case,  the  material  man  charged  the 
price  to  Bishop  &  Simonson,  looked  to  them  for  payment,  and 
thus  gave  them  credit  for  the  same,  this  does  not  conflict  with 
his  also  looking  to  the  vessel,  and  relying  upoi^  the  statute  lien 
as  his  security. 

But  it  does  appear,  and  so  the  referee  states,  that  a  part  of  the 
timber  so  furnished,  was  not  used  in  this  vessel ;  some  of  it  was 
sold  by  Bishop  and  Simonson's  assignees,  and  it  is  probable  some 
went  for  the  repair  of  other  vessels.  The  plaintiff  insists  that 
this  non-application  of  the  timber  to  the  building  of  this  ves- 
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sel,  for  which  it  was  bought,  is  immaterial ;  that  the  statute 
confers  the  lien  when  it  is  sold  and  delivered  for  building  the 
vessel,  without  regard  to  its  actual  application  for  that  pur- 
pose. 

We  do  not  think  that  this  position  is  a  sound  one.  The 
whole  theory  of  a  lien  for  labor  and  materials  rests  upon  the 
basis,  that  such  labor  and  materials  have  entered  into,  and  con- 
tributed to  the  production  or  equipment  of  thct thiug  upon  which 
the  lien  is  impressed.  This  imposes  on  the  material  man  the 
necessity  of  seeing  to  it,  that  his  materials  are  applied  to  the 
purpose  for  which  they  are  procured,  if  he  design  to  rely  .upon 
a  lien  given  to  him,  by  reason  of  such  purpose.  The  laborer 
makes  the  application  himself,  and  hence  the  difficulty  does  not 
extend  to  his  case.  If  the  law  were,  as  the  plaintiff  contends, 
it  would  produce  inextricable  confusion.  A  ship  builder,  in 
doubtful  credit,  would  buy  lumber  and  materials  sufficient  for 
building  a  ship,  from  several  distinct  persons.  He  would  buy 
them  for  a  particular  ship  designated,  and  each  material  man 
would  sell  to  him  "for  or  towards  the  building''  of  that  ship. 
He  would  sell  some  of  the  materials  thus  acquired,  and  use 
some  in  building  or  repairing  other  ships.  Which  of  these 
material  men  is  to  have  a  lien  ?  Or  are  all  entitled  to  a  lien, 
amounting  in  the  aggregate,  to  several  times  the  value  of  the 
materials  which  actually  entered  into  the  construction  of  the 
ship  ;  thus,  probably,  totally  displacing,  or  reducing  to  a  small 
proportion,  the  lien  of  laborers,  sail  makers,  &c.,  whose  work 
and  supplies  were  used  in  the  building  of  the  ship  ? 

It  is  very  apparent  that  such  an  interpretation  of  the  statute 
would  lead  to  its  complete  defeat,  as  far  as  any  praiseworthy 
object  is  to  be  effected  by  it. 

Under  the  act  of  1798,  (1  R.  L.  180,)  which,  among  other 
things,  gave  a  lien  for  supplies,  furnished  for,  or  towards  the 
fitting,  furnishing,  or  equipping  of  a  ship  or  vessel,  the  late 
supreme  court,  in  deciding  that  fuel  supplied  to  a  steamboat  did 
not  come  within  the  act,  placed  it  on  the  ground  that  the  sup- 
plies contemplated  by  the  act  must  be  such  as  enter  into  the 
construction  or  equipment  of  a  vessel,  and  become  a  part  of  her, 
as  distinguished  from  such  articles  as  are  daily  consumed,  and 
constantly  replaced.    The  court  apparently  assume  that  to  con- 
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Btitute  a  lien,  the  articles  mast,  at  all  events,  go  into  the  Tessel, 
or.  be  used  in  or  about  it,  and  not  merely  be  furnished  for  that 
object,  although  used  for  some  other  purpose. 

It  may  well  be  doubted,  whether  a  literal  interpretation  of  the 
words  of  the  statute  (2  R.  S.  498),  confer  a  lien,  unless  the  arti- 
cles furnished  are  actually  used  in  the  building,  &c.,  of  the  ves- 
sel against  which  it  is  claimed.  Can  it  be  said  that  materials 
are  furnished  for^  or  towards  building  a  ship,  when  no  part  of 
them  enter  into,  or  become  a  part  of,  the  ship  ?  They  may  be 
furnished  far  the  purpose  of  being  thus  applied,  but  is  that  the 
same  thing  as  being  furnished  for  the  ship  ?  In  other  words, 
does  not  the  idea  of  furnishing  an  article  for,  or  towards  the 
building  of  a  ship,  embrace  as  well  its  application  to,  or  in  the 
ship,  as  its  procurement  for  that  object?  I  may  buy  an  article 
of  furniture,  for  the  purposes  of  my  library,  and  with  a  full 
intention  of  placing  it  there,  and  then  change  my  mind,  and  sell 
it  to  another.  Can  it  be  said  that  such  article  was  bought  for, 
or  towards  furnishing  my  library  ? 

This  doubt,  and  our  conviction  that  the  spirit  of  the  act  does 
not  warrant  its  extension  to  materials  bought  for,  but  never 
used,  in  the  building  of  a  designated  vessel,  make  it  our  duty 
to  hold,  that  for  the  timber  which  did  not  enter  into  the  con- 
struction of  the  ship  in  question,  the  plaintiff  had  no  lien. 

This  interpretation  of  the  statute  imposes  no  undue  hardship 
upon  material  men.  The  act  gives  them  a  privilege  over  all 
general  creditors,  on  the  footing,  that  the  articles  furnished  by 
them,  have  contributed  to  the  making  of  the  ship,  against  which 
it  is  claimed.  It  is  certainly  not  asking  too  much,  that  they 
shall  look  to  the  application  of  what  they  furnish,  if  they  intend 
to  create  the  statutory  lien. 

It  was  incumbent  on  the  plaintiff  to  prove  the  extent  of  hi? 
lien.  He  did  not  prove  it  to  the  amount  allowed  to  him  by  the 
referee,  and  we  must  therefore  set  aside  the  report,  and  order  a 
new  trial. 
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Sarah  Lang  v.  William  Ropke. 

JLn  express  trust,  snspeQding  alienation  during  a  minority,  is  not  an  absolute 
term  of  years,  irrespective  of  Jife,  but  is  determined  by  the  death  of  the  minor 
before  be  attains  his  age. 

"When  the  trust  is  to  continue  during  more  than  two  minorities,  the  limitation  is 
void,  since  it  may  suspend  alienation  beyond  two  of  the  lives  upon  which  it 
depends. 

But  it  is  certainly  valid  when  it  appears  from  the  state  of  facts  existing  at  the 
death  of  the  testator,  that  it  could  not  exceed  a  single  minority. 

An  estate  by  devise  is  not  created  by  the  publication  of  the  will,  but  by  the 
express  words  of  the  statute,  the  death  of  the  testator  is  the  time  of  its  creation. 

In  computing  the  period  of  suspense,  the  lives  of  annuitants  are  not  to  be  added 
to  a  terra  of  minority. 

When  the  will  directs  that  a  capital  shall  be  set  apart  for  the  payment  of  the 
annuities,  there  must  be  a  distinct  capital  for  each  annuity,  and  hence  the  sus- 
pense in  such  case  cannot  exceed  a  single  life  in  addition  to  the  term  of 
minority. 

But  a  trust  for  the  payment  of  an  annuity,  even  when  it  is  payable  out  of  renta 
and  profits,  does  not  fall  within  Sub.  3,  in  g  ^6.  in  the  article  of  trusts.  That 
subdivision  is  confined  to  the  eases  in  which  the  whole  rents  and  profits  are  to 
be  applied  or  paid  over. 

An  annuity  given  by  a  will  is  a  pecuniary  legacy,  and  the  trust  for  its  payment 
must  be  referred  to  Sub.  2,  in  §  65. 

It  id  not  subject  to  the  prohibition  in  §  63,  and  therefore  imposes  no  restraint  upon 
alienation.  The  annuitant  may  release  to  the  persons  entitled  in  remainder,  or 
may  unite  with  them  in  the  conveyance  of  an  absolute  fee. 

The  invalidity  of  a  trust  for  accumulation  does  not  affect  independent  provisions 
in  the  will.  The  only  consequence  is,  that  those  for  whose  benefit  the  accumu- 
lation is  directed  to  be  made  have  an  immediate  right  to  the  whole  income. 

A  power  to  sell  lifnds  and  distribute  the  proceeds  among  those  to  whom  the  lands 
are  devised  is  not  one  of  the  purposes  for  which  an  express  trust  may  bs 
created.    The  sale  is  for  the  benefit  of  devisees,  not  of  legatees. 

It  is,  however,  no  objection  to  the  validity  of  a  power  in  trusty  that  it  is  granted 
for  the  same  purpose  for  which  an  express  trust  is  authorized. 

The  R.  Statutes  have  imposed  no  limitation  whatever  upon  the  creation  of  trusts^ 
in  Uie  full  sense  of  the  term,  and  a  valid  trust  may  now  be  created  for  any  and 
every  purpose,  for  which  it  might  have  been  created  before  the  R.  S.  wers 
adopted. 

The  changes  made  by  the  R.  S.  are :  I.  The  entire  abolition  of  passive  trusts^  and  8. 
A  limitation  of  express  trusts,  L  e.  of  trusts  which  pass  an  estate  as  well  at 
grant  an  authority. 

But  these  changes  have  neither  abridged  the  real  power  of  the  owner  of  lands  in 
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the  creation  of  trusU^  nor  the  jurisdiction  of  equity  in  compelling  their  execu- 
tion. 

On  the  contrary,  when  there  is  no  illegal  suspense  of  the  power  of  alienation,  the 
real  intention  of  the  party  creating  the  trust  will  in  all  cases  be  carried  into  effeeL 

When  the  trust  is  possiye,  the  intention  is  executed  by  giving  to  the  cetiui  gtfi^ 
trust  a  legal  estate ;  when  active,  by  construing  it  aa  a  power  in  trusty  if  it  can- 
not take  effect  as  an  express  trust 

In  the  latter  case  the  powers  and  duties  of  the  trustee  and  the  righta  and  reme- 
dies of  the  beneficiary  are  exactly  the  same  as  in  the  case  of  an  authorized 
express  trust 

When  the  trust  is  entire,  and  suspends  unduly  the  power  of  alienation,  it  is  wholly 
void,  but  its  mere  invalidity  as  an  express  trust  never  operates  to  deprive  the 
beneficiary  of  the  benefit  intended. 

Seldf  that  the  trusts  of  the  will,  (except  that  for  accumulation,)  and  the  power  of 
sale,  given  to  the  executors^  were  valid,  and  the  power  well  executed  by  the 
surviving  executor,  and  consequently  that  the  defendant  was  entitled  to  judg- 
ment 
(Before  Dueb  &  Campbell^  J.  J.) 
(January  Term,  1862.) 

John  Lang,  of  the  city  of  New  York,  died  on  the  17th  of 
March,  1836,  having  made  and  executed  his  will,  dated  9th  Feb- 
ruary, 1824,  whereby,  after  bequeathing  certain  legacies  to  his 
wife  and  his  mother-in-law,  Mrs.  Ustick,  he  disposed  of  the  resi- 
due of  his  estate  as  follows  : 

Item. — All  the  rest,  residue  and  remainder  of  my  estate,  both 
real  and  personal,  whatsoever  and  wheresoever  situate,  lying 
and  being,  I  give,  devise,  and  bequeath  unto  my  beloved  children, 
Hannah  Gamble  (wife  of  John  M.  Gamble  of  the  United  States 
Navy),  Robert  Ustick  Lang,  Mary  Lang,  John  Lang,  Jr.,  Sarah 
Lang,  Charles  Lang,  William  Lang,  and  Edmund  Lang,  and  to 
their  heirs,  executors,  administrators  and  assigns  for  ever, 
equally  to  he  divided  amongst  them^  share  and  share  alike,  subject^ 
however,  to  the  deductions,  limitations,  and  provisions  hereinafter  con- 
tained and  set  forth,  and  to  the  annuities  and  kgcudes  above  be^ 
queathed.  Item, — Should  any  of  my  children  die,  leaving  a  child 
'  or  children,  him  or  her  surviving,  I  will,  order,  and  direct  that 
such  child  or  children  shall,  in  each  and  every  such  case,  stand 
in  the  place  and  stead  of  the  parent  so  dying,  and  take  the  share 
Or  portion  of  my  real  and  personal  estate  so  given  and  intended 
for  such  parent,  and  I  give,  devise,  and  bequeath  the  same  to 
him,  her,  or  them,  and  to  their  heirs  and  assigns  for  ever  accord* 
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ingly.  •  *  •  •  *  Item, — I  order  and  direct  that  all 
my  estate,  consisting  of  houses,  lots,  and  premises,  and  making 
up  my  whole  real  estate  (together  with  five-twelfths  of  the  news- 
paper establishment  aforesaid),  be  vested  in  my  executors,  or 
the  survivors  or  survivor  of  them,  until  my  youngest  child  living 
shall  attain  to  the  full  age  of  twenty-one  years,  and  that  they,  or 
the  survivors  or  survivor  of  them,  rent  out  the  same  from  time 
to  time,  and  at  all  times  for  the  most  moneys  which  can  be 
obtained  therefor  (and  that  they  continue  the  said  newspaper 
establishment  with  my  interest  and  portion  therein  if  they  shall 
deem  it  prudent,  or  sell  the  same  if  that  shall  be  deemed  the 
most  advantageous  and  desirable  on  account  of  my  estate  and 
those  interested  therein),  and  that  they,  or  the  survivors  or  sur- 
vivor of  them,  pay  or  disburse  for  the  maintenance,  support,  and 
education  of  my  children,  out  of  the  neat  proceeds  of  the  rents, 
Issues,  and  profits  of  my  real  estate,  and  of  the  neat  proceeds  of 
the  interest,  income,  profits  or  dividends  of  my  personal  estate 
when  and  as  often  as  the  wants  and  necessities  of  my  said  family 
flhall  require  the  same.  Item, — All  sums  over  and  above  what 
is  so  bequeathed  and  devised  for  the  support  of  my  said  family 
as  it  shall  or  may  accumulate,  I  direct  my  executors  as  aforesaid 
to  invest  in  some  productive  stock  or  to  be  loaned  out  on  boncT 
and  mortgage,  and  to  call  in,  change,  or  re-invest  the  same  as 
the  interest  of  my  estate  in  their  opinion  may  require.  •  •  • 
Item, — ^For  the  purpose  of  facilitating  a  division  of  my  estate 
amongst  my  children  when  the  youngest  living  shall  be  of  law- 
ful f^e,  I  do  hereby  authorize  and  empower  my  executors  or  the 
survivors  or  survivor  of  them,  to  sell  my  real  estate,  or  any 
part  or  parcel  thereof,  and  to  give  deeds  of  conveyances  to  the 
purchaser  or  purchasers  thereof  in  fee  simple,  saving  the  house 
which  is  given  to  my  said  wife,  which  can  and  may  be  sold  also, 
but  not  during  her  lifetime.  •  *  •  The  testator  made  and 
published  a  codicil  to  his  will  on  the  29th  July,  1831,  appoint- 
ing new  executors  in  lieu  of  those  appointed  by  his  will. 
Under  the  power  contained  in  the  said  will,  Edward  Harris, 
the  surviving  executor,  so  appointed  on  the  third  day  of 
July,  1850,  executed  and  delivered  to  Wilhelm  Ropke,  a  con- 
veyance of  certain  premises,  of  which  the  said  John  Lang  died 
«ebed« 
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At  the  time  of  the  death  of  the  testator,  there  were  living  his 
widow,  Sarah  Lang,  and  seven  children,  namely  :  Hannah  Gam- 
ble, Robert  U.  Lang,  John  Lang,  Jun.,  Sarah  Lang  (now  Spen- 
cer), Charles  E.  Lang,  William  Lang,  and  Edward  Lang. 

All  of  these  children,  except  Edward  Lang,  were  of  age  at 
the  time  of  the  death  of  the  testator.  Edward  Lang  became  of 
age  in  the  month  of  October,  1837. 

Robert  U.  Lang  died  intestate.  July  10th,  1837,  leaving  three 
children  him  surviving,  viz  :  John  Lang,  since  deceased,  Sarah 
Lang,  and  Robert  Lang.  John  Lang,  Jr.,  died  August  7th, 
1836,  intestate  and  without  issue.  Charles  E.  Lang  died  July 
9th,  1848,  intestate,  and  without  issue.  Sarah  Lang,  the  widow 
of  the  testator,  died  in  March,  1850. 

The  estate  of  the  testator  consisted  of  some  personal  pro- 
perty, but  chiefly  of  real  estate,  consisting  of  seven  houses  and 
lots  in  the  city  of  New  York,  of  unequal  value,  so  that  no  one 
house  and  lot  could  be  given  to  any  one  child  as  his  equal  share. 

At  the  time  of  the  publication  of  the  codicil  to  his  will,  two 
of  the  children  above  named,  viz.  William  Lang  and  Edward 
Lang,  were  under  the  age  oT  twenty-one  years. 

The  case  was  submitted  for  the  opinion  of  the  court  without 
action,  on  the  above  facts,  the  plaintiffs  contending  that  the 
devise  and  disposition  of  the  real  estate  of  the  testator  con- 
tained in  the  will  was  invalid, «and  that  she  was  entitled  in  fee 
to  one  undivided  tenth  part  thereof,  and  the  defendant  contend- 
ing that  he  is  the  sole  owner  of  the  said  premises,  by  virtue  of 
the  conveyance  executed  by  the  executor  of  the  said  John  Lang, 
the  testator. 

Wm.  Curtis  Jfoyes  §■  Ji.  S.  Garr^  for  the  plaintiffs,  made  and 
argued  the  following  points : 

I.  The  will  of  Mr.  Lang  suspended  the  absolute  power  of 
alienation  of  the  real  property  for  more  than  two  lives  in  being 
at  the  creation  of  the  estate  :  1.  It  is  suspended  by  the  trusts 
of  the  will  during  the  lives  of  the  widow  and  Mrs.  Ustick,  and 
until  the  youngest  child  attained  the  age  of  twenty-one  years. 
(1  R.  S.  p.  723,  §§  14, 15,  16 ;  Hawley  v.  James,  16  Wend.  4 
Kent  Com.  271.)    2.  This  objection  is  not  obviated  by  the  power 
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of  sale  given  to  the  executors ;  as  the  direction  to  sell  is  not 
peremptory,  and  is  besides  of  doubtful  construction.  3.  But  i& 
there  was  a  peremptory  direction  to  sell,  still  the  same  charac- 
ter is  impressed  upon  the  proceeds  of  the  sale  in  the  hands  of 
the  trustees,  and  the  trusts  would  continue,  and  the  result  would 
not  be  difierent  regarding  the  fund  as  personal  property.  (1 
R.  S.  p.  77^,  §  1.)  4.  The  time  of  the  •* creation  of  the  estate" 
in  this  instance,  is  the  publishing  of  the  will.  (16  Wend.  121, 
Bupr. ;  Ram  on  Wills,  6  ;  Lewin  on  Perpetuities,  170  to  172 — 
442  ;  4  Kent's  Com.  283.) 

II.  The  trust  for  accumulation  until  the  youngest  child  was 
twenty-ono,  was  void ;  it  being  for  the  benefit  of  adults  as  well 
as  minors.  (1  R.  S.  773,  §  3,  4,  6  ;  Boynton  v.  Hoyt,  1  Denio 
68.) 

III.  The  power  to  the  executors  to  sell  the  real  estate  was 
void,  being  evidently  for  the  same  purpose  for  which  an  express 
trust  is  authorized  under  §  55.  (Wend.  §  65 ;  1  R.  S.  729,  § 
58 ;  per  Bransoti,  /.,  in  Hawley  v.  James,  16  Wend.  174,  5.) 

Geo.  Wood  and  Theodore  Hinsdak,  for  the  defendants,  made  and 
argued  the  following  points  : 

I.  The  sale  of  the  premises  in  question  by  the  executor  under 
the  power  in  the  will  to  the  defendant,  is  valid  and  operative, 
and  the  plaintiff  has  no  right  to  them  or  any  part  thereof,  as 
heir  at  law. 

II.  The  purpose  for  which  the  power  was  conferred  upon  the 
executors,  was  a  lawful  motive,  namely,  to  facilitate  the  division 
of  the  estate. 

III.  This  power  was  not  void»  as  being  for  the  same  purpose 
for  which  an  express  trust  is  authorized  under  1  Rev.  Stat,  page 
739,  §  55.  1st.  The  object  is  to  facilitate  the  division  of  the 
estate,  personal  being  more  readily  divisible  than  real  estate. 
2d.  Even  if  the  dispositions  in  the  will  of  the  property,  which 
is  the  subject  of  the  power,  were  invalid,  the  power  would  be 
good,  as  it  would  facilitate  the  division  among  the  heirs  at  law. 
3d.  A  will  may  be  void  in  some  of  its  provisions,  and  good  in 
otiiers,  when  the  parts  can  be  separated.    4th.  The  sale  under 
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the  power  is  not  for  the  purpose  of  carrying  oat  the  linutations 
merely,  but  for  the  purpose  of  division  of  the  estate  generally, 

IV.  The  disposal  to  the  executors  in  trust  for  support  and 
maintenance,  is  good,  being  expressly  authorized  by  the  said 
^55. 

V.  There  is  no  trust  for  accumulation  for  any  period  directed 
by  the  will,  which  is  the  case  contemplated  and  prohibited  in 
the  §  87  of  Rev.  Stat.  726.  The  will  means  by  accumulation, 
merely  the  surplus  of  rents  and  profits  beyond  what  is  necessary 
for  support  and  maintenance.  There  is  no  direction  in  the  will 
that  this  surplus  shall  accumulate  for  any  time.  The  executors 
are  simply  directed  to  invest  it,  a  duty  which  the  laws  would 
impose  upon  them  as  trustees,  without  any  testamentary  direc- 
tion. The  interest  resulting  from  such  investment  is  not  re- 
quired to  be  accumulated  either  by  law,  or  by  the  direction  of 
die  will. 

YI.  If  the  direction  for  accumulation  had  been  such  as  was 
prohibited  by  the  Revised  Statutes,  it  would  be  inoperative  only 
pro  tanto,  without  impairing  the  rest  of  the  will.  (1  Rev.  Stat 
726,  §  38.) 

YII.  The  trust  created  is  not  in  violation  of  the  rules  of  pe^ 
petuities  prescribed  in  the  Revised  Statutes.  Alienation  is  not 
suspended  for  more  than  two  lives  in  being  at  the  creation  of 
the  estate,  viz.  the  death  of  the  testator.  1st.  Such  a  construc- 
tion shall  be  given,  if  it  will  admit  of  it,  as  will  support  the 
disposition.  {Archibald  v.  Thomas,  3  Cow.  289,  6  Paige,  54.) 
2d.  A  will,  where  no  specific  time  is  limited,  is  presumed  to 
refer  in  its  provisions  to  the  testator's  death.  8d.  The  youngest 
child  living,  means  the  youngest  living  at  the  death  of  the  tes- 
tator, when  the  creation  of  the  estate  takes  place.  4th.  The 
inalienable  trust  lasts  only  till  that  youngest  child  attains  the 
age  of  twenty-one,  and  not  till  the  time  when,  if  it  should  con* 
tinue  to  live,  it  would  attain  the  age  of  twenty-one.  It  there- 
fore does  not  last  beyond  that  life  in  being,  and  will  not  last  so 
long  if  that  child  should  survive  twenty-one.  5th.  The  trust 
is  not  suspended  by  the  lives  of  the  widow,  and  Mrs.  Ustick. 
It  is  not  at  all  dependent  upon  them.  6th.  They  take  annui- 
tiea  which  are  alienable  by  them  at  any  time.    They  are,  there- 
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fore,  persons  in  being  who  may  join  in  disposing  of  the  estate. 
7th.  In  the  Lorillard  will,  though  the  trusts  were  held  Toid, 
annuities  were  sustained. 

YIII.  The  conveyance  by  the  surviving  executor  is  executed 
in  due  form,  and  in  duo  exercise  of  the  power  to  pass  the  estate. 

6t  the  Court.  Dueb,  J. — It  may  be  admitted  that  the  ne- 
cessary effect  of  the  trust,  which  this  will  creates  in  relation  to 
the  rents  and  profits,  was  to  suspend,  during  its  continuance, 
the  absolute  power  of  alienation,  but  as  the  trust  was  to  last  no 
longer  than  until  the  youngest  child  of  the  testator  should  attain 
the  age  of  twenty-one  years,  the  suspense,  which  it  involved,  was 
far  within  the  limits  which  the  statute  allows.  A  devise  to 
trustees  to  receive  and  apply  the  rents  and  profits,  during  a  mi- 
nority, is  not  an  absolute  term  of  years,  corresponding  with  Am 
possible  daration  of  the  minority ;  but  is  determined  by.  the 
death  of  the  minor  before  he  attains  his  age.  This  constrac- 
tion  of  such  a  limitation  was  adopted  both  by  the  chancellor, 
and  the  court  of  errors,  in  Hawley  v.  James  (5  Paige,  463  ;  16 
Wend.  60),  and  although  it  is  not  easy  to  be  reconciled  with  the 
English  decisions  {Borastan^s  case,  3  Rep.  19 ;  Taylor  v,  BiddeU^ 
2  Mod.  289  ;  Stanley  v.  Stanley,  16  Yesey,  491),  it  mnst  now  be 
considered  as  the  settled  law  of  the  state.  Hieaoe,  when  the 
trust  is  to  continue  during  more  than  two  minorities,  the  limita-  j 
tion  is  void,  since  the  suspense  of  alienation,  which  it  creates^ 
may  exceed  two  of  the  lives  upon  which  the  trust  depends  ;  but 
when  limited  to  a  single  minority,  it  is  plainly  valid,  since  the 
suspense  cannot  possibly  exceed  the  life  of  the  minor,  and  by 
his  attaining  his  age,  may  be  determined  at  a  much  earlier 
period  than  his  actual  death.  In  contemplation  of  law,  the  sus- 
pense is  for  a  shorter  period  than  the  continuance  of  a  single 
life  in  being  at  the  creation  of  the  estate  (1  Rev.  Stat.  §  15^  p« 
723).  In  the  case  before  us,  but  one  of  the  children  of  the  tes- 
tator was  under  age,  at  the  time  of  the  death  of  the  testator ; 
and  it  seems  to  us  that  there  is  no  exception  from  the  rule  which 
the  Revised  Statutes  expressly  declare,  namely,  that  where  an 
estate  is  created  by  devise,  the  death  of  the  testator  shall  be 
deemed  the  time  of  its  creation  (1  R.  S«  §  41,  p.  726).  By  thus 
referring  to  the  statute,  we  are  not  to  be  understood  as  inti- 
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mating  that  such  is  not  also  the  rale  of  the  common  law.  It 
mast  be  admitted  that  the  language  of  some  of  the  more  recent 
text-writers  (Ram  on  Wills,  6  ;  Lewin  on  Perpetaities,  170, 442) 
seems  to  favor  the  position  that  an  estate  by  devise  is  created 
by  the  publication  of  the  will,  but  whether  these  writers  are 
sustained  by  the  cases  to  which  they  refer,  is  a  different  ques- 
tion, which  we  deem  it  unnecessary  now  to  examine. 

To  the  proposition,  that  in  computing  the  period  of  suspense, 
the  lives  of  the  two  annuitants  are  to  be  added  to  that  of  the 
minor,  we  cannot  assent.    The  testator  plainly  intended  that 
the  estate  of  the  trustees  should  cease,  when  his  youngest  child 
should  attain  his  age,  since  he  authorizes  them,  at  that  time,  to 
sell  the  whole  of  his  real  estate,  with  the  exception  of  the  house 
and  lot  devised  to  his  wife,  and  divide  the  proceeds  among  the 
children,  reserving,  however,  a  sufficient  capital  for  the  payment 
of  the  annuities.     Supposing,  therefore,  the  directions  of  the 
will  to  be  followed,  there  could  be  no  suspense  of  the  power  of 
alienation  beyond  the  term  of  minority,  except  as  to  the  capital 
set  apart  for  the  payment  of  the  annuities  ;  and  as  it  was  the 
duty  of  the  executors  to  set  apart  a  distinct  capital  for  each 
annuity,  the  suspense  in  each  case,  if  it  existed  at  all,  was  only 
during  a  single  life,  in  addition  to  the  term  of  minority.     As 
the  premises  now  in  controversy  could  not  have  formed  a  part 
of  the  capital  reserved  for  the  annuities,  they  were  freed  from 
any  suspense  of  the  power  of  alienation,  directly  upon  the  expi- 
ration of  the  trust  term.    As  soon  as  the  youngest  child  attained 
his  age,  there  were  persons  in  being  by  whom  an  absolute  fee  in 
possession  might  have  been  conveyed. 

We  observe  further,  that  the  argument  as  to  the  effect  of  the 
annuities  in  suspending  alienation,  was  founded  upon  an  erro- 
neous construction  of  those  provisions,  which  bear  upon  the 
question,  in  the  article  of  "  uses  and  trasts.''  It  assumed  that 
the  direction  to  pay  an  annuity,  which  is  charged  upon  lands, 
or  the  rents  and  profits  of  lands,  creates  an  express  trust  under 
the  third  subdivision  of  sec.  55,  and  is  therefore  subject  to  the 
prohibitory  clauses  in  sec.  dO  and  63  ;  but  we  arc  clearly  of 
opinion,  that  this  subdivision  extends  only  to  the  cases  in  which 
the  whole  rents  and  profits,  whatever  may  be  their  amount,  are 
to  be  paid  over,  or  otherwise  applied  to  the  use  of,  the  benei- 
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ciarj,  and  not  to  those  in  which  the  sum  to  be  raised  and  paid 
over,  whether  immediately  or  annually,  is  ascertained  and 
defined.  An  annuity,  given  by  a  will,  whatever  may  be  the 
direction  as  to  the  mode  of  its  payment,  is  a  pecuniary  legacy, 
and  hence,  when  it  is  charged  upon  lands,  it  is  only  under  the 
second  subdivision  of  sec.  55  that  a  trust  for  its  payment  can 
be  sustained.  This  question  was  very  fully  debated  and  consi- 
dered in  Hawley  v.  James,  and  it  is  manifest,  from  the  terms  of 
the  decree,  that  the  construction  we  have  stated  is  that  which 
the  court  of  errors  finally  adopted  (16  Wend.  p. — ).  The  annui- 
ties, which  in  that  case  were  sustained,  by  the  express  terms  of 
the  will,  were  to  be  paid  by  the  trustees  out  of  the  rents  and 
profits  of  the  lands  devised,  and  had  they  not  been  regarded  as 
legacies,  assignable  in  their  nature,  and  therefore  imposing  no 
restraint  upon  the  alienation  of  the  lands,  the  court,  instead  of 
decreeing  them  to  be  paid,  must  have  declared  them  to  be  void. 
That  such  must  have  been  the  result  of  a  diflFerent  construction 
was  admitted  by  nearly  all  the  judges  and  senators  who  deli- 
vered opinions.  We  therefore  consider  the  law  as  settled,  that 
the  bequest  of  an  annuity,  to  be  paid  by  trustees,  does  not  susr- 
pend  the  alienation  of  the  lands  upon  which  it  is  charged,  even 
during  the  lifetime  of  the  annuitant,  since,  by  releasing  to  the 
persons  entitled  in  remainder  or  reversion,  he  may  extinguish 
the  trust,  or  may  unite  with  them  and  the  trustees  in  conveying 
au  absolute  fee  to  a  third  person. 

The  direction,  or,  more  correctly,  the  permission  given  to  the 
executors  to  accumulate  the  surplus  rents  and  profits  during  the 
tinst,  as  the  accumulation  was  for  the  benefit  of  adults,  as  well 
as  of  minors,  it  may  be  admitted,  is  void  ;  but  we  cannot  admit 
that  by  this  illegality  the  other  provisions  of  the  will  are  at  all 
affected.  The  only  consequence  is,  that  the  children  were  enti- 
tled to  the  whole  income,  not  merely  to  such  a  proportion  as 
the  executors  might  have  deemed  sufficient  for  their  maintenance 
and  support*  The  doctrine  that  an  express  trust,  with  all  its 
powers  and  incidents,  is  rendered  void,  by  the  invalidity  of  any 
one  of  several  distinct  and  independent  purposes,  for  which  it  is 
created,  we  rejoice  to  say,  may  now  be  considered  as  decisively 
and  completely  overruled.  (Honeys  Executors  v.  Von  Sehaick,  20 
Wend.  §  664 ;  DarHng  v.  Rogers,  22  Wendall,  488 ;  Irving  v. 
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Pe  jKay,  9  Paige  521,  8.)  Root  v.  Stuyvesamt  is  an  anomalous 
case,  to  be  rejected  and  shunned,  not  to  be  followed ;  as  an 
authority,  it  ought  never  to  be  quoted. 

We  are  not  certain  that  we  rightly  apprehend  the  meaning, 
or  intended  application,  of  the  last  objection  to  the  validity  of 
the  defendant's  title,  namely,  that  the  power  of  sale  vested  in 
the  executors  was  void,  because  it  is  given  for  the  same  purpose, 
for  which  an  express  trust  is  authorized,  by  the  statute.    The 
objection,  it  is  probable,  was  suggested  by  some  of  the  observa- 
tions of  Mr.  Justice  Bronson,  in  Hawley  v.  James,  but  those 
observations,  as  we  understand  them,  only  mean  that  where  an 
express  trust,  otherwise  valid,  is  held  to  be  void,  as  involving  a 
perpetuity,  it  cannot  be  sustained  as  a  power  in  trust  under  sec- 
tion 68  in  the  article  of  "  Uses  and  Trusts  ;"  and  we  certainly 
agree  with  the  learned  judge,  that,  to  such  a  case,  the  terms  of 
that  section  do  not  at  all  apply.    But  if  we  have  rightly  con- 
strued the  provisions  of  the  will,  the  case  before  us  is  not  the 
case  to  which  the  observations  of  Mr.  Justice  Bronson  above 
refer ;  and  hence  the  objection  we  are  considering,  so  far  as  it 
rests  upon  those  observations,  has  manifestly  no  application. 
Had  we  been  constrained  to  adopt  that  construction  of  the  will 
upon  which  the  learned  counsel  for  the  plaintiff  insisted,  namely, 
that  the  express  trust  which  the  will  creates  embraced  all  die 
estate  of  the  testator,  was  intended  to  last  during  the  lives  of 
the  two  annuitants,  as  well  as  during  the  minority  of  his  young- 
est child,  and  during  that  period  rendered  the  whole  property 
inalienable,  we  should  probably  not  have  hesitated  to  say  that 
the  power  of  sale  given  to  the  executors  was  annexed  to  and 
must  fall  with  their  estate  ;  but  holding,  as  we  do,  that  the 
trust  term,  as  created  by  the  will,  involved  no  undue  suspense 
of  the  power  of  alienation,  and  was  therefore  valid,  we  are 
unable  to  see  that  there  are  any  grounds  upon  which  the  vali- 
dity of  a  power  of  sale  to  be  exercised,  at  the  expiration  of 
the  term,  or  the  legality  of  its  exercise,  by  the  surviving  exe- 
cutor, can  reasonably  be  questioned. . 

It  is  probable,  however,  that  the  objection  that  the  power  to 
sell  was  void,  as  given  for  the  same  purpose  for  which  an  express 
trust  may  be  created,  was  meant  to  be  understood,  in  a  different 
sense,  from  that  which  we  have  supposed.  The  meaning  may  be 
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that  a  pow^  in  trust  can  never  be  created  for  any  purpose  that 
may  be  effected  by  an  express  trust ;  that  is,  that  a  power  to 
sell  lands  for  the  benefit  of  creditors  or  legatees,  or  for  satis- 
fying a  charge,  is  absolutely  void,  unless  the  trustee  is  clothed 
with  an  estate,  as  well  as  an  authority.  It  would  be  a  sufficient 
reply  to  the  objection  thus  stated,  that  the  power  to  sell,  as 
created  by  this  will,  is  not  given  for  any  purpose  which  the 
statute  enumerates.  The  proceeds  of  the  lands  when  sold,  are 
to  be  divided  amongst  those  to  whom  the  lands  themselves  are 
devised,  and  their  distributive  shares  are  not  legacies,  but 
belong  to  them  as  owners.  It  is  for  the  benefit  of  devisees,  not 
of  kgateeSj  that  the  sale  is  directed  {Patten  v.  Randall,  1  Jac.  & 
Walk.  189 ;  Bentham  v.  WUshire,  4  Mad.  44  ;  Dominick  v. 
Mkhael,  4  Sand.  S.  G.  R.  p.  374.) 

The  sole  object  of  the  power  is  to  facilitate  an  equal  division 
of  the  property  which  it  embraces ;  and  to  secure  the  proper 
execution  of  such  a  power,  it  is  not  at  all  necessary  that  any 
estate  should  be  given  to  the  trustee  in  the  lands  to  be  sold. 
This  is  no  more  necessary,  where  the  power  is  created  by  a  will, 
than  where  it  is  given  by  a  court  of  justice  to  commissioners, 
in  a  suit  for  partition  ;  as  it  is  essentially  a  power  to  make  par- 
tition, it  is  only  as  power  in  trust  that  it  could  be  granted  or 
exercised. 

But  we  must  not  limit  ourselves  to  a  reply  that  while  it  proves 
the  objection  to  be  irrelevant,  seems  to  admit  that,  if  relevant,  it 
would  be  valid.  No  such  admission  is  intended  to  be  made,  or  can 
justly  be  made.  The  position  that  a  power  in  trust  cannot  be 
granted  for  any  purpose  for  which  an  express  trust  is  authorized, 
we  are  convinced,  is  groundless,  as  well  as  novel.  When  a  trust 
is  created  for  the  payment  of  legacies,  or  the  satisfaction  of  a 
charge,  by  a  sale  or  mortgage,  it  rests  entirely  in  the  discretion 
of  the  testator  whether  he  will  confer  an  estate,  or  a  mere 
authority.  That  he  possessed  this  discretion,  at  common  law,  it 
is  impossible  to  doubt,  nor  have  we  discovered  a  single  word 
in  the  revised  statutes  from  which  the  intent  of  the  legislature, 
to  take  it  away  or  abridge  its  exercise,  can  be  inferred.  On 
the  contrary,  as  the  article  '*  Of  Powers,''  has  imposed  no  restric- 
tion whatever  on  the  creation  of  powers  in  trust,  it  seems  a 
necessary  consequence  that  a  trustee  may  be  authorized  to  per- 
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form  any  act  "  in  relation  to  lands  or  the  creation  of  estates 
therein,  or  charges  thereon,  which  the  owner  granting  the 
power  might  himself  lawfully  perform"  (1  R.  S,  p.  732, 
sec.  74). 

We  have  said  all,  that  the  decision  of  this  controversy  re- 
quires to  be  said,  but  there  are  some  further  observations  in 
relation  to  "  Trusts  and  Powers,"  as  modified  by  the  revised 
statutes,  which  the  points  involved  in  this  case  have  suggested, 
and  which,  for  many  reasons,  we  deem  it  expedient  to  add.  It 
is  frequently  asserted,  or  intimated,  and  seems  indeed  to  be 
generally  thought,  that  the  new  statutory  provisions  have  pre- 
scribed limits  to  the  creation  of  trusts  much  narrower  than  the 
exigences  of  society  demand,  and  which  must  therefore  operate, 
in  numerous  cases,  to  deprive  meritorious  trusts  of  the  security 
and  protection  to  which,  by  law,  they  were  formerlv  entitled ; 
yet  this  is  so  far  from  being  true,  that  if  the  term  trust  be  under- 
stood, in  its  general  and  appropriate  sense,  as  applying  to  every 
case,  in  which  a  power  of  control  or  disposition  is  given  to  one 
person  to  be  exercised  for  the  benefit  of  another,  and  if  the 
limitation  is  so  framed  as  not  to  involve  an  undue  suspense  of 
alienation,  it  is  certain,  that  a  valid  trust  may  now  be  created 
for  any  and  every  purpose,  for  which  a  trust  might  have  been 
created,  before  the  revised  statutes  were  adopted.  The  attempt 
to  define  and  limit  active  trusts  by  an  enumeration  of  all  the 
purposes  for  which  they  may  be  created,  would  be  extravagant 
and  futile ;  and  so  conscious  were  the  revisers  of  this,  that  in 
their  notes  to  the  chapter  "  Of  Real  Property,"  they  expressly 
said  that  such  trusts  from  their  nature  cannot  be  limited  (3d  R. 
S.  2d  ed.  p.  590).  No  such  limitation  therefore  could  have  been 
intended  by  thetm  as  the  effect  of  the  regulations  which  they 
proposed. 

It  is  not  at  all  necessary,  however,  to  the  preservation  of 
trusts,  that  a  naked  title  should  be  vested  in  one  person,  when 
the  actual  possession,  the  reception  of  the  rents  and  profits,  and 
the  entire  power  of  disposition  and  control,  are  given  to  ano- 
ther. Nor,  in  many  cases,  is  it  requisite  to  give  to  the  trustee 
any  estate  in  the  lands,  to  enable  him  to  execute  the  powers,  or 
fulfil  the  duties,  which  the  trust  confers  or  enjoins.  Hence  the 
revised  statutes  have  wholly  abolished  passive  trusts,  and  by 
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enamerating  the  parposes  for  which  alone  an  express  trust  may 
be  created,  have  limited  the  cases  in  which  an  estate  mav  be 
given  to  the  trustee,  as  well  as  an  authority.  The  supposition, 
however,  that  by  these  changes  the  power  of  the  owner  in  the 
disposition  of  his  property  is  really  abridged,  or  his  intentions 
in  favor  of  those  who  may  be  the  object  of  his  bounty,  rendered 
liable  to  be  defeated,  is  a  serious  error,  which  it  is  time  should 
be  banished  from  the  minds  of  the  profession,  and  be  no  longer 
implied  in  the  opinions  of  judges.  The  trust,  where  lands  are 
granted  or  devised  in  trust,  is,  in  all  cases,  either  nominal  and 
passive,  or  real  and  active.  Where  it  is  passive,  as  where  lands 
are  granted  or  devised  to  A.  to  the  use  of  B.,  or  in  trust  to 
permit  B.  to  take  the  possession  and  receive  the  rents  and 
profits,  although  the  trust  is  wholly  void,  yet  by  force  of  sec. 
49,  in  the  article  of  ''  Uses  and  Trusts"  (1  B.  S.  p.  722),  the 
intent  of  the  person  creating  it  is  fully  executed,  by  giving  to 
the  beneficiary  a  legal  estate,  of  the  same  quality  and  duration, 
as  his  beneficial  interest.  When  the  trust,  although  not  created 
for  a  purpose  enumerated  in  the  definition  of  express  trusts,  is 
real  and  active,  as  where  the  trustee  is  empowered  to  convey 
the  lands  upon  certain  conditions  to  certain  persons,  the  grant 
or  devise,  as  passing  an  estate,  is  indeed  void,  but  the  trust  in 
its  substance  and  reality  is  fvJUy  preserved^  and  its  execution 
may  be  enforced,  by  the  same  means  and  with  the  same  certainty, 
as  had  a  title  to  the  lands  been  vested  in  the  trustee,  as  well  as 
a  power  of  disposition*  The  statute  then  executes  the  inten- 
tion of  the  grantor  or  testator,  by  declaring  the  trust  to  be 
valid,  as  a  power  in  trust  (sec.  58,  p.  728),  and  by  this  construc- 
tion the  powers  and  duties  of  the  trustee,  and  the  right  and 
remedies  of  the  cestui  que  trust,  are  precisely  the  same  as  they 
would  have  been  had  the  revised  statutes  never  been  passed. 
The  conclusion  is,  that  neither  the  power  of  the  owner  of  lands 
in  the  creation  of  trusts,  nor  the  jurisdiction  of  equity  in  com- 
pelling their  execution,  although  somewhat  changed  in  form, 
have  been  in  reality  abridged  ;  and  it  is  therefore  an  unneces- 
sary alarm  that  the  statutory  provisions  are  said  to  have  excited. 
It  is  true  where  a  trust,  whether  an  express  trust  or  merely  a 
power,  is  so  framed  as  to  suspend  alienation  for  a  longer  period 
than  the  statute  allows,  the  entire  limitation,  as  in  Coster  v. 
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LanOard,  and  in  Haiaky  t.  JameSt  is  jnstly  held  to  be  illegal 
and  void,  bnt  we  state,  with  entire  confidence,  that  the  inyaliditjr 
of  an  express  trust  upon  the  sole  ground  that  it  cannot  be 
referred  to  any  class  of  those  which  the  statute  has  alone  author- 
ized, can  never  operate  to  deprive  the  objects  of  the  trust  of  the 
benefits  intended. 

In  conformity  with  the  views  we  have  expressed,  judgment 
most  be  entered  for  the  defendant. 


Hknbt  T.  MsoAJtY,  Administrator,  Ac.,  of  Daniel  M.  Hooan, 
deceased,  Respondent,  v.  Jacob  G.  Funtis  and  Wife,  Appel- 
lants. • 


Tkb  widow  of  an  intcfltoU^  id  an  octioii  brought  bj  tbe  admiDistrator  for  the 

reoorery  of  a  debt  dne  to  the  estate,  is  a  oompetent  witneeob    The  suit  is  not 

for  her  ** immediato  benefit" — within  the  meaning  of  those  words  as  used  in 

the  eode. 
A  pajment  upon  a  bond  or  mortgage,  made  in  good  faith,  to  a  son  of  the  mori- 

gagesb  who  is  an  attomcj  at  law,  and  is  in  possession  of  the  secorities^  is  Talid 

in  law. 
The  debtor,  in  such  easei^  has  a  right  to  belieye  that  the  son  has  the  requisite 

anthoritj  from  his  father. 
But  this  presnmption  of  authority  ceases  npoa  the  death  of  the  father,  so  that  pay- 

mentB  made  to  the  son  after  that  time^  unless  there  is  poaitiTe  eyidenee  of  his 

tight  to  receive  them,  are  whollj  void. 
Judgment  at  special  term  modified  accordinglj. 
(Before  Saxdpokd  A  CAnraxu,  J.  J.)  • 

Jan.  12;  Feb.  14^1851 

This  was  an  action  for  the  foreclosure  of  a  mortgage  given 
to  the  intestate,  and  for  a  sale  of  the  mortgaged  premises.  The 
defendants  were  not  the  mortgagors,  bnt  had  purchased  and 
were  the  owners  of  the  equity  of  redemption.  The  principal 
of  the  mortgage  debt  was  not  due,  but  the  ground  of  the  relief 
sought  was,  that  one  year's  interest,  amounting  to  $98,  was  due 
and  unpaid. 

The  defence  was,  that  the  mortgage  debt,  both  principal  and 


NEW  YORK— FEBRUARY,  1862.  8T7 

Htgtrj  T.  Funtia. 

interest,  was  fully  satisfied  by  different  payments  made  by  the 
defendant,  Fnntis,  to  one  Thomas  R.  Hogan,  a  son  of  the  intes- 
tate, and  which  he  (the  son)  had  fall  authority  to  receive. 

The  cause  was  brought  to  a  hearing  before  the  chief  justice  at 
a  special  term,  in  June,  1851.  A  number  of  witnesses  on  both 
sides  were  sworn  and  examined,  and  among  other  witnesses, 
Jane  E.  Hogan,  the  widow  of  the  intestate,  was  introduced  on 
the  part  of  the  plaintiff,  and  was  objected  to,  on  the  ground 
that  she  had  an  immediate  interest  in  the  suit.  The  objection 
was  overruled,  and  the  counsel  for  the  defendant  excepted  to 
the  decision. 

After  argument  the  chief  justice  held  that  the  defence  was 
not  established,  and  in  July  he  made  the  usual  decree  for  a  sale 
of  the  mortgaged  premises. 

The  following  are  the  facts  found  by  him  upon  the  evidence, 
and  his  conclusions  of  law  thereon  : 

In  stating  the  facts  of  the  case  as  they  appeared  at  -the  trial 
at  the  special  term,  I  have  not  deemed  it  safe  to  rely  on  the 
evidence  of  the  witness,  T.  B.  Hogan,  any  further  than  his  tes- 
timony may  have  been  corroborated  by  other  witnesses,  or  by 
the  circumstances  otherwise  proved.  His  connexion  with  the 
case,  and  his  conduct  relative  to  it,  show  such  a  want  of  inte- 
grity, and  the  contradictions  to  various  material  parts  of  his  evi- 
dence were  so  strong  as  to  satisfy  me  that  I  could  not  safely 
rely  on  his  sole  assertion  of  any  fact. 

With  this  explanation,  I  consider  the  following  facts  to 
have  been  established  on  the  trial,  as  far  as  it  is  material  to 
state  them. 

T.  R.  Hogan  was  an  attorney  at  law,  and  was  employed  by 
his  father,  the  intestate,  to  draw  the  bond  and  mortgage  in  ques- 
tion, given  by  Cyphers.  At  the  time  of  the  execution  of  the 
papers.  Cyphers  was  told  by  the  mortgagee  that  he  might  at 
any  time  pay  to  his  son  any  sum  of  money  on  the  bond  that  he 
might  wish.  The  son  deposited  the  mortgage  in  the  register's 
office,  and  delivered  the  bond  to  his  father. 

D.  R.  Hogan  died  on  the  2d  day  of  December,  1849.  Shortly 
before  his  death,  and  while  he  was  unable  to  do  any  business, 
his  wife,  without  his  knowledge,  delivered  the  bond  and  mort- 
gage to  his  son,  T.  R.  Hogan,  with  instructions  to  get  the  year's 
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interest  then  due.  The  Ron  applied  to  Funtis,  the  defendant 
(to  whom  the  mortgaged  premises  had  in  the  meantime  been 
transferred  by  Cyphers),  and  received  from  him  the  sum  of  two 
hundred  and  fifty  dollars,  which  he  endorsed  on  the  bond  as  so 
much  of  the  principal,  and  signed  the  name  of  his  father  to  the 
endorsement.  He  paid  one  year's  interest  to  Mrs.  Hogan,  and 
retained  the  balance.  He  returned  the  mortgage  to  Mrs. 
Hogan,  but  kept  the  bond  in  his  possession. 

After  the  death  of  D.  M.  Hogan,  and  on  the  4th  day  of  Janu- 
ary, 1850,  the  son  received  from  Funtis  the  sum  of  $663,  and 
endorsed  it  on  the  bond,  signing  the  endorsement  in  his  own 
name  ;  and  subsequently  he  received  from  the  defendant  various 
small  sums,  for  which  no  receipts  or  vouchers  appear  to  have 
been  given,  which,  together  with  a  note  for  two  hundred  dollars, 
alleged  to  have  been  made  by  the  defendant,  are  endorsed  on 
the  bond  by  Thomas  B.  Hogan,  as  in  full  of  the  same,  and  it 
was  delivered  up  by  him  to  the  defendant. 

On  the  trial,  the  bond  was  produced  by  the  defendant,  can- 
celled by  the  tearing  off  of  the  obligor's  name.  The  mortgage 
was  produced  by  the  plaintiff  uncancelled,  and  apparently  un- 
satisfied. 

It  did  not  appear  that  the  death  of  D.  M.  Hogan  was  known 
to  the  defendant,  at  the  time  the  bond  was  delivered  up  to  him, 
or  that  he  ever  personally  knew  him,  or  that  he  had  ever  heard 
of  the  circumstances  under  which  the  bond  and  mortgage  were 
executed  by  Cyphers,  or  of  any  verbal  authority  given  by  Daniel 
M.  Hogan  to  his  son,  to  receive  any  payment  on  the  bond. 

The  plaintiff  took  out  letters  of  administration  on  the  estate 
of  D.  M.  Hogan,  on  the  20th  day  of  December,  1849. 

On  this  state  of  facts  my  conclusion  of  law  was,  that  the  pay- 
ments on  the  bond,  made  by  the  defendant  under  the  circum- 
stances, though  made  in  good  faith,  were  not  valid,  and  could 
not  be  set  up  by  him  in  discharge  of  the  mortgage  debt,  or  of 
the  interest  due  on  the  21st  day  of  September,  1850. 

The  cause  was  now  heard  upon  an  appeal  by  the  defendants 
from  the  judgment  at  special  term. 

C.  Haring,  for  defendants. 

R.  E.  Mountf  for  plaintiff. 
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By  the  Court.  Sandford,  J. — ^The  widow  of  the  intestate 
was  a  competent  witness  for  the  plaintifiF,  under  the  code  of 
procedure.  The  suit  was^  not  prosecuted  for  her  immediate 
benefit  within  the  principle  of  Dairies  v.  Cram,  decided  in  this 
court,  in  December,  1850.  The  subject  was  fully  examined  in 
that  case,  and  we  see  no  reason  to  doubt  that  it  was  disposed 
of  correctly. 

The  court  below  was  indisputably  right  in  rejecting  the  pay- 
ments made  to  T.  R.  Hogan,  after  the  death  of  the  intestate. 
Whatever  authority  he  had  from  the  intestate,  whether  direct 
or  inferential,  had  then  ceased. 

As  to  the  payment  of  two  hundred  and  fifty  dollars,  made  in 
November,  1849,  the  case  is  very  different.  In  the  execution 
of  the  bond  and  mortgage,  and  making  the  loan,  T.  R.  Hogan 
acted  as  the  agent  of  his  father.  The  mortgagor  applied  to 
him  for  the  loan,  and  he  paid  over  the  money  in  behalf  of  his 
father.  When  the  securities  were  executed,  the  intestate  told 
the  mortgagor,  "  to  pay  the  same  "  to  T.  R.  Hogan.  And  when 
the  payment  of  two  hundred  and  fifty  dollars  was  made,  the 
bond  was  in  his  possession,  and  he  endorsed  on  it  a  receipt  for 
that  sum.  It  is  true,  there  is  testimony,  that  he  had  the  posses- « 
sion  of  the  bond  wrongfully  at  that  time,  but  if  such  were  the 
fact,  it  did  not  affect  the  defendant,  who  knew  nothing  of  the 
wrong,  and  who  doubtless  did  know  of  his  connexion  with  the 
loan  originally.  Again,  it  is  said  there  was  no  evidence  that 
the  defendant  knew  of  the  intestate's  direction  to  the  mortga- 
gor, to  pay  the  money  to  T.  R.  Hogan.  We  think  it  is  fairly 
inferable,  from  the  circumstances,  that  he  did  know  it,  and  if 
he  did  not,  he  certainly,  as  the  principal  debtor,  succeeding  to 
the  mortgagor's  liability,  is  entitled  to  the  benefit  of  that  direc- 
tion in  support  of  a  payment  made  in  good  faith.  He  is  not  to 
be  deprived  of  the  benefit  of  a  fact,  which  goes  to  sanction  the 
payment,  merely  because  he  was  at  that  time  ignorant  of  that 
fact. 

Without  reference  to  the  authority  thus  given  to  T.  R.  Hogan, 
the  possession  of  the  securities  at  the  time  of  the  payment, 
coupled  with  his  connexion  with  their  inception,  his  office  as  an 
attorney  at  law,  and  his  relationship  to  the  intestate,  was  quite 
sufficient  to  warrant  the  defendant  in  making  the  payment  to 
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bim  in  November,  1849.  Tbe  law  on  this  subject  wa3  My  dis- 
cussed in  Williams  v.  Walker^  2  Sand.  Ch.  B.  325,  and  we  adopt 
the  conclusion,  there  enforced,  as  to  the  extent  of  the  authority 
to  be  inferred  from  an  agent's  or  attorney's  possession  of  the 
securities.  According  to  that  conclusion,  the  payment  in 
November,  1849,  was  valid,  irrespective  of  the  original  direc- 
tion to  the  mortgagor,  and  with  that  fact  added,  it  seems  to  us 
that  there  is  no  room  for  doubt. 

With  the  principal  then  paid,  the  defendants  paid  the  interest 
which  had  accrued  on  the  same,  from  September  21, 1849.  The 
year's  interest,  due  on  that  day,  had  been  paid,  as  is  admitted  in 
the  complaint,  and  as  was  proved.  There  was  therefore  unpaid, 
eleven  hundred  and  fifty  dollars,  with  interest,  from  September 
21, 1849.  The  judgment  entered  must  be  modified  so  as  to 
direct  the  collection  of  that  amount  with  the  plaintifi^s  costs  in 
the  court  below.  Neither  party  is  to  have  costs  as  against  the 
other  on  the  appeal. 


Maria  A.  Papp  v.  Franklin  S.  Kinnet. 

Hie  pUintifl^  an  executrix,  and  the  defendaDt,  an  executor  of  tilie  eame  estate^ 
had  a  final  accounting  before  the  surrogate  of  New  York.  He  made  a  decree 
thereon,  ascertaining  and  declaring  the  amount  of  assets  in  their  hands^  the 
whole  amount  due,  and  the  sum  [>ayable  to  each  creditor  out  of  the  assets,  tiist 
the  assets  be  placed  in  defendant's  bands,  and  that  he  personaUy  {>ay  the  sum 
payable  to  each  creditor. 

MeU,  that  the  liability  of  the  defendant  thereupon  became  personal,  and  the  monejs 
his  individual  property,  unless  some  special  equity  be  shown  to  foUow  and 
reach  the  fund. 

All  the  creditors,  except  one  to  whom  $1696  61  was  decreed  to  be  paid,  haying 
been  paid  their  proportion  in  full,  and  the  latter  haying  been  equitably  satisfied, 
also  his  claim  from  some  source  not  stated,  but  otherwise  than  by  the  payment 
of  the  11596  51,  released  his  claim  on  the  estate  so  far  as  regarded  this  sum,  and 
the  plaintiff  as  creditor  of  the  estate,  then  brought  an  action  to  oompel  the 
defendant  to  account  anew  for  the  |1596  51,  and  to  pay  out  of  the  same  the 
balanae  due  to  plaintiff  as  such  creditor. 

am;  that  the  action  would  not  lie  on  the  facts  stated. 
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Bdd^  ftlao,  thftt  if  facts  existed  making  the  defendant  liable  to  aoconnt  anew  at  the 
enit  of  a  creditor,  who  was  a  partj  to  the  final  accounting;  the  action  should  be 
brought  in  behalf  of  all  the  unsatisfied  creditors^  or  that  thej  should  be  made 
parties. 
(Before  Sandfobx^  Campbili^  k  Boswobth;  J.  J.) 
January  Vth;  Feb.  28ih,  1862. 

This  was  an  appeal  from  a  judgment  rendered  at  a  special 
term  in  favor  of  the  plaintiff,  upon  a  demurrer  to  the  com- 
plaint. 

As  the  questions  to  be  determined  arose  wholly  upon  the 
pleadings,  it  is  deemed  necessary  to  state  them  in  extenso. 

The  complaint  is  as  follows  : 

The  complaint  of  the  above  named  plaintiff  against  the  above 
named  defendant,  in  above  entitled  action,  respectfully  shows  to 
this  honorable  court. 

That  the  father  of  the  said  plaintiff,  Joseph  De  Lacroix,  late 
of  the  city  of  New  York,  deceased,  left  a  last  will  and  testament, 
duly  executed,  signed,  and  witnessed,  bearing  date  on  or  about 
the  twentieth  day  of  December,  1837,  wherein  and  whereby 
among  other  things,  he  first  directs  his  executors  therein  ap- 
pointed, to  pay  his  just  debts  and  funeral  expenses  as  soon  as  the 
same  could  conveniently  be  done  after  his  decease,  and  author- 
izes and  directs  his  executors  to  sell  his  real  estate  at  public 
auction  or  private  sale,  and  make,  execute,  and  deliver  convey- 
ances for  the  same.  To  give  credit  at  their  discretion  for  the 
purchase  money,  the  payment  whereof  shall  be  secured  by  bond 
and  mortgage  upon  the  property  sold,  provided  said  sale  shall 
not  be  within  two  years  after  his  disease,  except  with  the  con- 
sent of  his  son  Clement  Joseph  De  Lacroix,  and  his  daughter 
Maria  A.  Paff  and  Sophia  Davis,  and  out  of  the  proceeds  of  said 
sale  he  further  directs  his  executors  to  pay  certain  specific  and 
general  legacies  as  by  the  said  last  will  and  testament,  to  which 
reference  is  hereby  made,  will  more  fully  and  at  large*appear. 
That  in  and  by  a  codicil  to  the  said  last  will  and  testament, 
also  duly  signed,  executed,  and  witnessed,  and  bearing  date  on 
or  about  the  twenty-seventh  day  of  June,  1888,  the  said  testator 
duly  nominated  and  appointed  the  said  plaintiff,  and  the  said 
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defendant,  and  Joseph  De  Lacroix,  executrix  and  executors  of 
the  said  last  will  and  testament. 

That  on  or  about  the  twenty  second  day  of  February,  1839, 
the  said  Joseph  De  Lacroix,  testator  as  aforesaid,  departed  this 
life,  leaving  the  said  last  will  and  testament,  unrevoked  and  in 
full  force  and  effect.  That  the  said  last  will  and  testament  was 
duly  proved  before  the  surrogate  of  the  county  of  New  York,  on 
or  about  the  last  of  March,  1839,  and  the  said  plaintiff  and  the 
said  defendant,  and  the  said  Joseph  De  Lacroix,  so  appointed 
executors  by  said  last  will  and  testament,  duly  qualified  and 
took  upon  themselves  the  office  and  duties  of  executrix  and  exe- 
cutors thereof. 

And  the  said  plaintiff  further  shows,  that  the  estate  of  the 
said  testator,  Joseph  De  Lacroix,  deceased,  was  insolvent  and 
not  able  to  pay  the  debts  it  owed.  That  such  proceedings  were 
had  thereon,  that  on  a  final  accounting  before  the  surrogate  of 
the  county  of  New  York,  it  was  found  by  an  order  bearing  date 
March  22d,  1842,  that  there  was  in  the  hands  of  the  said  plain- 
tiff, the  executrix,  assets  belonging  to  said  estate,  amounting  to 
the  sum  of  thirteen  hundred  and  sixty-five  dollars  aiid  forty -one 
cents,  and  in  the  hands  of  the  said  defendant,  the  executor, 
assets  amounting  to  the  sum  of  seven  hundred  and  sixty-eight 
dollars  and  sixty-five  cents. 

That  at  the  date  of  the  said  order,  there  was  due  to  the  fol- 
lowing creditors  of  the  said  estate  of  said  Joseph  De  Lacroix, 
the  following  amounts,  to  wit :  to  the  said  Maria  A.  Paff  (this 
plaintiff),  the  sura  of  fifteen  hundred  and  fifty-nine  jW  dollars  ; 
to  Adolphus  Schwanda,  the  sum  of  seven  hundred  and  thirty- 
two  tYf  dollars  ;  to  the  mayor,  aldermen,  and  commonalty  of 
the  city  of  New  York,  thirteen  thousand  nine  hundred  yV*  dol- 
lars ;  to  Warren  &  Kurstcd,  one  hundred  and  thirty-three  dol- 
lars ;  and  to  Dr.  Cyrus  Perkins,  fifteen  dollars.  That  the 
assets  of  said  estate  were  insufficient  to  pay  the  said  claims  in 
full,  and  that  they  were  all  claims  to  be  paid  in  the  same  degree. 
That  on  a  pro  rata  distribution  of  said  assets,  directed  by  said 
order,  there  was  to  be  paid  to  the  said  plaintiff  the  sum  of  one 
hundred  and  eighty  ,Vn  dollars ;  and  to  the  other  creditors  in 
like  projiortion  to  their  claim.    That  the  sum  of  fifteen  hundred 
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and  ninety-six  ^^\  dollars  was  directed  to  be  paid  to  the  said 
the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York, 
as  their  portion  of  said  assets.  That  said  order  contained  the 
further  provision  :  "  And  as  it  is  advisable  that  the  said  sums 
be  all  paid  out  by  one  person,  it  is  farther  ordered  and  decreed, 
that  the  said  Maria  A.  Paff,  executrix  as  aforesaid,  after  retain- 
ing the  amount  due  to  her,  and  paying  the  said  Adolphus 
Schwanda  the  said  sum  directed  to  be  paid  him,  as  aforesaid,  pay 
the  balance  then  in  her  hands,  to  wit :  the  sum  of  eleven  hun- 
dred fVv  dollars  to  her  said  co-executor,  Franklin  S.  Kinney, 
with  the  further  direction  that  the  said  Kinney  pay  the  amounts 
therein  above  set  forth  to  the  other  of  the  said  creditors  respec- 
tively." 

And  the  said  plaintiJQT  further  shows  that,  in  accoirdance  with 
the  said  direction  so  contained  in  said  order,  she  did  pay  the 
said  sum  of  eleven  hundred  jW  dollars  to  the  said  Franklin 
S.  Kinney,  defendant  herein.  That  the  said  defendant  never 
paid  said  amount  so  directed  to  be  paid  to  the  said  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York.  That  the 
said  corporation  of  the  city  of  New  York  having  become  equita- 
bly satisfied  to  the  whole,  amount  of  their  said  claim  from 
another  source,  concluded  to  release  their  said  demand  against 
said  estate,  so  far  as  regarded  the  said  fund  of  fifteen  hundred 
and  ninety-six  yW  set  apart  to  their  use,  as  aforesaid,  and  they 
thereupon  executed  to  the  said  plaintiff  on  or  about  the  twenty- 
first  day  of  July,  1848,  a  document  or  paper  to  that  effect, 
whereof  the  said  defendant  had  due  notice.  That  thereupon 
the  said  fund  became  assets  anew  for  the  creditors  of  said  estate, 
save  and  except  the  said  corporation  who  claim  and  have  no 
interest  therein.  That  the  said  plaintiff  is  now  the  sole  creditor 
of  said  estate  who  has  a  claim  upon  said  assets  in  the  hands  of 
the  said  defendant.  That  the  said  plaintiff  has  made  demand 
upon  said  defendant  for  said  assets,  but  that  the  said  defendant 
has  wholly  neglected  and  refused  to  account  for  said  assets,  and 
still  neglects  and  refuses  so  to  do,  or  to  apply  the  said  assets  or 
such  part  thereof  as  may  be  necessary  to  the  payment  of  said 
claim.  That  he  has  applied  said  assets  to  his  own  use,  and  this 
plaintiff  believes  intends  to  wholly  prevent  the  same  from  being 
applied  to  any  legitimate  object  connected  with  said  estate,  and 
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to  keep  the  same  entirely  to  himself  in  direct  violation  of  the 
duties  of  his  office  as  executor,  and  of  honesty  and  fair  dealing 
among  men. 

The  said  plaintiff  therefore  prays,  that  the  said  defendant  may 
be  required  to  account  for  the  said  fund  under  the  direction  of 
this  court,  upon  such  terms,  as  to  interest,  as  may  be  just  and 
proper,  under  the  circumstances  of  the  case.  That  the  said 
plaintiff  may  be  paid  her  said  claim  against  said  estate  there- 
from, and  may  have  such  other  and  such  further  relief  in  the 
premises,  as  to  this  honorable  court  shall  seem  meet  and  proper. 

The  demurrer  specified  the  following  as  the  causes  of  de- 
murrer. 

1st.  That  the  facts  stated  in  said  complaint  do  not  show  any 
right  or  title  in  the  said  plaintiff  to  demand  or  recover  from  the 
defendant  the  sum  of  money  therein  claimed,  nor  any  part 
thereof.  It  does  not  show  any  indebtedness  on  the  part  of  the 
defendant  to  the  plaintiff. 

2d.  That  from  the  statement  in  the  complaint,  if  the  facts 
therein  shall  be  deemed  in  law  sufficient  to  establish  any  cause 
of  action  on  the  part  of  the  plaintiff,  it  appears  that  such  right 
of  action  accrued  more  than  six  years  before  the  commencement 
of  this  action,  and  that  any  demand  thereupon  is  barred  by  the 
statute  of  limitations,  in  such  case  made  and  provided. 

8d.  That  it  also  appears  in  like  manner,  from  said  complaint, 
that  more  than  ten  years  have  elapsed  before  the  commencement 
of  this  suit,  since  the  cause  of  action  therein  stated,  accrued, 
and  that  it  does  not  appear  that  such  cause  of  action  accrued 
within  ten  years  from  the  commencement  of  this  suit,  and  tisat 
the  prosecution  thereof,  is  barred  by  lapse  of  time  and  the  limi- 
tations prescribed  by  law  therefor. 

The  cause  was  first  argued  before  Duer,  J.,  at  a  special  term, 
in  November,  1851.  He  overruled  the  demurrer,  and  stated  the 
following  as  the  grounds  of  his  decision. 

Ist.  That  the  release  executed  by  the  corporation  must  be 
construed  as  accruing  to  the  benefit  of  the  estate,  which  the  de- 
fendant, as  an  executor,  Ac,  was  bound  to  administer,  and  that 
its  effect  was  not  merely  to  release  the  defendant  from  his  per- 
sonal liability  to  the  corporation,  but  to  restore  to  ih^  estate 
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the  entire  fund  which  had  been  placed  in  his  hands,  for  the  pur- 
pose of  satisfying,  rateably,  the  debt  released. 

2d.  That  from  the  time  of  the  execution  of  the  release,  the 
fand  so  restored  to  the  estate  must  be  construed  as  new  assets 
in  the  hands  of  the  defendant,  as  executor,  applicable  to  the 
payment  of  debts  and  legacies  in  the  same  manner,  and  to  the 
same  extent,  as  if  it  had  actually  been  then  paid  to  him  in  cash, 
for  that  purpose. 

3d.  That  the  title  of  plaintiff,  as  sole  creditor,  to  have  the 
assets  in  the  hands  of  the  defendant  as  co-executor,  applied  to 
the  satisfaction  of  the  residue  of  her  debt,  as  established  by 
the  decree  of  the  surrogate,  is  sufficiently  set  forth  in  the  com- 
plaint. 

4th.  That,  if  the  statute  of  limitations  is  applicable  at  all  to 
die  demand  of  the  plaintiff,  it  is  not  so  manifestly  a  bar,  upon 
the  facts  set  forth  in  the  complaint,  as  to  authorize  the  defend- 
ant to  raise  the  objection  upon  a  demurrer. 

£.  Sandfordf  for  the  defendant,  the  appellant 

argued,  that  the  judgment  at  special  term  ought  to  be  reyersed, 
and  judgment  on  the  demurrer  be  given  for  the  defendant,  upon 
tlie  following  grounds : — 

I.  The  facts  stated  in  the  complaint  do  not  show  any  cause 
of  action  against  the  defendant.  The  suit  is  brought  by  the 
plaintiff,  claiming  to  be  a  creditor  of  the  estate  of  Joseph  De- 
lacroix, deceased,  by  virtue  of  a  decree  of  the  surrogate  of 
New  York,  made  upon  a  final  settlement  of  the  accounts  of  the 
executrix  and  executor  of  said  estate,  by  which  decree  the  ex- 
tent of  the  claim  of  the  plaintiff  against  the  estate,  was  ad- 
judged  to  be  the  sum  of  $1559  60,  and  the  extent  of  the  right 
of  the  plaintiff  by  virtue  of  said  claim  in  the  assets  of  the 
deceased,  then  in  the  hands  of,  or  accounted  for  by  the  execu- 
trix and  executor,  was  $180  35  which  the  complaint  shows  was 
then  paid  to  the  plaintiff.  This  was  the  extent  of  the  right  of 
Ike  plaintiff  as  a  creditor  of  the  estate  in  the  assets  then  real- 
ized, and  by  its  judgment  the  executrix  and  executor  were 
discharged  from  all  further  liability  to  pay  any  portion  of  the 
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residue,  unless  assets  not  then  known  or  discoYered,  should  be 
subsequently  discovered  and  come  to  the  hands  of  the  executrix 
and  executor,  or  one  of  them.  (2d  fi.  S.  93,  94,  sections  60, 
68,  65,  70,  71.) 

II.  The  complaint  does  not  show  that  any  assets  have  been 
received  by  the  defendant  as  executor,  which  were  not  embraced 
in  the  said  final  accounting,  and  were  not  then  specifically 
adjudged  and  decreed  to  be  paid  to  creditors  of  said  estate 
other  than  the  plaintiff.  By  the  decree  set  forth  in  the  com- 
plaint, all  the  estate  which  then  remained  to  be  paid  or  distri- 
buted, was  adjudged  to  be  payable  to  the  creditors,  and  distri- 
bution was  made  thereby  of  such  distributable  fund  among  the 
persons  adjudged  to  be  entitled  to  it,  and  the  sum  to  be  paid  to 
each  person  was  thereby  determined,  pursuant  to  the  71st  sec- 
tion of  the  statute  (2  R.  S.  95  and  71)*  From  the  moment  this 
decree  was  pronounced,  the  judgment  of  the  surrogate  became 
obligatory  upon  the  person  and  property  of  the  defendant  indi- 
vidually. His  trust  ended  as  to  all  property  before  that  time 
received,  or  in  virtue  of  that  decree  received  by  him.  The 
creditors  of  the  estate  had  no  lien  upon  it.  The  surrogate  had 
no  control  over  it.  He  could  neither  interfere  with  the  defen- 
dant in  any  use  he  might  see  fit  to  make  of  it,  nor  prevent  him 
from  making  any  disposition  of  it,  nor  remove  him  from  office, 
and  compel  its  delivery,  or  any  further  or  other  account  of  it  to 
any  administrator.  The  remedy,  and  the  only  remedy  there- 
after, is  upon  the  decree  of  the  surrogate  for  the  payment  of 
the  money  thereby  a(!yudged.  (Laws  of  1837,  535,  sections  63, 
64,  65,  66,  67 ;  Laws  of  1844,  p.  91,  sec.  2  ;  Ist  Denio  407, 410,  ' 
13  Butler  v.  Miller  ;  2  J.  R.  214,  220.  T<m  v.  Goodrich  ;  3  J. 
C.  180.    Ckment  v.  Brxish.) 

The  averment  is  not  accurate  in  point  of  law,  that  upon  the 
failure  of  any  creditor  to  compel  the  payment  of  any  sum  ad- 
judged upon  a  final  accounting  to  be  paid  by  an  executor  to 
him,  that  the  personal  debt  of  the  executor  to  the  creditor, 
becomes  an  asset  belonging  to  the  estate,  to  be  again  accounted 
for  by  the  executor  to  other  creditors.  It  became  a  personal 
debt  against  the  individual  who  had  held  the  office  of  executor, 
because  he  had  received  so  much  of  assets  belonging  to  the 
estate,  which  on  an  accounting  the  surrogate  had  adjudged  to 
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belong  to,  and  to  be  paid  to  a  particular  creditor ;  but  his  debt 
thus  established  can  never  be  an  asset,  nor  can  he  ever  be  made 
liable  further  or  otherwise  than  is  adjudged  by  the  surrogate's 
decree,  unless  he  be  shown  to  have  received  after  the  accountings 
other  property  of  the  estate  not  contained  in  the  accounting,  nor 
included  in  the  decree. 

While  the  decree  stands,  the  parties  in  whose  favor  it  is  made 
respectively,  or  those  claiming  immediately  under  them,  and  in 
virtue  of  the  rights  adjudged  to  them,  alone  can  enforce  it.  Its 
execution  or  non-execution  rests  with  them  alone. 

If  one  of  these  creditors  forbear  to  sue  for,  or  to  receive  the 
amount  adjudged  to  be  paid  to  him  within  the  time  limited  by 
law  for  that  purpose,  and  then  sue  and  the  executor  plead  the 
statute  as  a  bar,  no  other  creditor  can,  in  any  manner,  sue  for  or 
receive  any  thing  from  the  executor  on  account  of  the  debt.  If 
the  creditor  delay  proceedings  until  any  proceeding  upon  the 
decree  has  become  barred  by  lapse  of  time,  and  then  receive, 
not  from  the  estate  nor  from  the  plaintiff,  but  from  some  undisco- 
vered source,  what  satisfies  them  in  point  of  conscience,  and 
thereupon  released  their  claim  ;  the  operation  of  such  a  release 
was  simply  to  extinguish  a  personal  demand  fowided  upon  the 
Surrogate's  decree  against  the  defendant,  AND  NOT  TO  CBEATE  a  lia- 
hility  to  pay  such  extinguished  demand  on  the  part  of  the 
defendant  to  the  plaintiff. 

The  confusion  of  ideas  which  evidently  exists  as  to  the  effect 
of  this  transaction,  arises  from  not  discriminating  between  the 
existence  of  the  assets,  which  were  the  foundation  of  the  judg- 
ment of  the  surrogate,  and  the  character  of  that  decree  which 
extinguished  Ihe  character  of  those  assets,  and  the  office  of 
executor,  so  far  as  the  assets  accounted  for  were  concerned,  an4 
vested  the  property  in  the  executor,  and  substituted  the  obliga- 
tion which  the  decree  imposed  upon  him  personally,  for  all  other 
rights  and  interests  of  the  creditors  of  the  estate  so  far  as  then 
discovered. 

To  conclude  upon  this  point,  we  submit,  First,  that  the  decree 
of  the  surrogate  extinguished  the  character  of  assets,  which, 
before  it  was  pronounced,  appertained  to  the  funds  in  hand,  and 
then  accounted  for  as  belonging  to  the  estate,  and  substituted 
the  responsibility  in  person  and  property  of  tiie  defendant,  to 
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be  pursued  according  to  law  under  that  decree,  as  the  sole 
existing  and  thereafter  continuing  claim  of  the  creditors. 
Seamdlyj  That  the  release  of  the  claim  of  the  corporation  of 
New  York,  to  the  sum  adjudged  to  be  paid  to  them,  extinguished 
all  right  or  title  to  it.  And  no  case  is  stated  by  means  of  which 
any  court  can  either  set  aside  the  release,  *or  keep  the  decree  in 
existence,  in  spite  of  its  legal  effect, — ^nor  if  either  could  be 
done,  is  any  case  stated  by  which  the  plaintiff  can  be  subro- 
gated to  the  rights  so  adjudged  to  the  corporation. 

III.  If  any  claim  existed,  it  is  barred  by  lapse  of  time.  The 
statute  limiting  actions,  is  founded  upon  the  presumption  that 
the  demand  has  been  paid.  This  defence  is  no  longer  looked 
upon  with  disfavor, — ^it  is  a  ^^stattUe  of  repose"  (Marcy,  J.,  in 
Purdy  V.  Austin^  3d  Wend.  R.  189.)  In  this  case,  an  action  at 
law  might  have  been  maintained  upon  the  surrogate's  decree. 
(1  Bradford's  Rep.  4,  Paff  v.  Kinney ;  1  Barb.  Ch.  R.  456, 
McCarler  v.  Camel.) 

Before  the  corporation  of  New  York  released  their  claim 
against  the  defendant,  their  right  of  action  against  him  was 
barred  by  lapse  of  time  ;  until  such  release,  the  right  of  action 
was  exclusively  in  them.  By  virtue  of  such  release  alone,  if  at 
all,  can  any  right  arise  which  can  be  asserted  by  the  plaintiff, 
as  it  enures  to  the  plaintiff  or  springs  in  her  favor  by  the 
action  of  the  corporation.  She  takes  it  cum  onere.  She  can 
acquire  no  greater  right  of  action  than  they  had.  Claiming 
under  them  or  in  virtue  of  their  act,  she  is  as  much  bound  as 
they  were  by  their  previous  omissions  to  act.  She  is  not  within 
any  exception  in  the  statute.  The  cause  of  action  arose  on  the 
22d  March,  1842  ;  it  was  not  sued  until  after  March,  1851. 

The  suit,  appearing  on  the  face  of  the  complaint,  not  to  hare 
been  brought  within  the  time  limited  by  law,  advantage  maybe 
taken  of  it  by  demurrer.  (24  Wend.  687,  Humbert  v.  TnmYy 
Church ;  4  Paige,  178,  Bogardus  v.  Trinity  Church.) 

D.  Hawley  and  H.  W.  Warner,  for  the  plaintiff,  insisted  that 
the  judgment  ought  to  be  affirmed,  and  argued  as  follows  : — 

L  The  surrogate's  decree  of  22d  day  of  March,  1842,  did 
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not  SO  appropriate  the  money  directed  to  be  paid  to  the  corpo- 
ration of  the  city  of  New  York,  but  that  the  said  money  re- 
mained in  the  defendant's  hands  as  executor.     (Paffy.  Kinney ^ 

1  Brad.  Sur.  Rep.  p.  9.) 

(1.)  The  express  direction  of  the  said  decree  shows  the  de- 
fendant was  to  continue  to  hold  the  said  money  as  executor, 
since  he  was  not  to  be  discharged  from  his  executorship  until 
the  payment  over  of  the  money.    (lb.  pp.  2  and  8.) 

(2.)  It  was  not  competent  for  the  defendant,  having  once 
acted  as  executor,  to  act  with  regard  to  the  estate  in  any  other 
capacity.     (2  Williams  on  Executors,  p.  1658 ;  Graham  v.  Kebk, 

2  Dow's  P.  C.  p.  17.) 

(3.)  The  defendant  could  not  hold  the  said  money  in  his 
hands  as  his  own  individually,  so  as  to  make  profit  from  his 
trust 

II.  The  said  money  remaining  in  the  defendant's  hands  as 
executor,  remained  as  assets  belonging  to  the  estate  of  Joseph 
Delacroix,  deceased,  devoted  to  the  special  purpose  of  paying 
the  claim  of  the  said  corporation  against  the  said  estate,, and  on 
the  discharge  of  the  said  corporation's  claim,  became  general 
assets  anew  belonging  to  the  said  estate. 

III.  The  relation  of  the  plaintiff  and  defendant  was  such  that 
the  statute  of  limitations  could  not  attach  as  between  them 
against  the  plaintiff's  rights  as  a  creditor. 

(1.)  As  co-executors,  the  plaintiff  and  defendant  were  joint 
tenants,  and  possession  of  one  was  possession  of  both,  until 
some  act  was  done  showing  the  severance  of  the  joint  tenancy. 
No  such  act  is  shown  by  the  complaint.  Joint  tenancy  applies 
to  personal  property.    (2  Kent's  Com.,  p.  350.) 

(2.)  "The  plaintiff  could  not  sue  the  defendant  at  law,  being 
his  co-executor,  so  that  there  was  not  a  concurrent  remedy  at 
law  and  in  equity,  and  only  the  ten  year  equity  statute  of  limi- 
tations (if  any)  could  apply ;  and  this  action  was  commenced 
within  ten  years.  {Kane  v.  Bloodgood,  7  J.  C.  R.  90  ;  Humbert 
V.  Rector,  fyc.,  of  Trinity  Church,  7  Paige,  195 ;  2  Rev.  Stat.  (3 
ed.)  p.  398,  ^§  49  and  60 ;  Smith  v.  Lawrence,  11  Paige's  Rep. 
p.  206. 

lY.  At  any  rate,  if  the  six  years'  statute  of  limitations  attach 
at  all  against  the  plaintiff,  it  could  only  do  so  from  the  time  of 
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the  said  discharge  of  the  said  corporation's  claim  upon  this 
money,  which  was  within  six  years  before  the  commencement  of 
this  action. 

(1.)  By  the  discharge  of  said  corporation,  the  fund  set  aside 
for  them  becoming  general  assets  anew  for  the  use  of  the  said 
^tate,  must  first  be  applied  in  the  payment  of  the  debts  agfunst 
said  estate,  the  plaintiff's  debt  being  stated  by  the  complaint 
and  admitted  by  the  demurrer  to  be  the  only  one  now  existing. 

(2.)  The  statute  of  limitations  only  begins  to  run  from  the 
time  the  right  of  action  accrues — some  wrong  done,  or  right 
withheld — ^and  until  the  said  discharge  of  the  corporation's 
claim,  the  plaintiff  could  not  institute  an  action  for  the  pay- 
ment of  her  debt  from  the  said  fund.  (Pothier,  toI.  1,  p.  462, 
part  3,  ch.  8,  art.  2,  §  2  ;  8  Ghitty's  Blackstone,  p.  306,  note  ; 
McBee  v.  LqfHs,  1  Strolhart's  Eq.  R.  90 ;  2  Rev.  Stat.  (3d  ed.) 
p.  894,  §  18.) 

(3.)  The  statute  of  limitations  does  not  attach  against  the 
creditors  of  a  decedent's  estate,  as  to  after  acquired  or  new 
assets,  until  said  assets  become  applicable  in  the  hands  of  the 
executor  to  the  payment  of  debts.  {Matoon  y.  Cok,  8  Ohio 
Rep.  p.  250 ;  Dexter  v.  Arnold,  3  Mason  Rep.  p.  284.) 

Y.  The  statute  of  limitations  cannot  be  set  up  by  the  defen- 
dant i^ainst  the  plaintiff's  claim  for  an  account,  and  the  order 
appealed  from,  overruling  the  demurrer,  must  be  affirmed  with 
costs. 

By  the  Coubt.  Bosworth,  J. — This  is  an  appeal  from  a  judg- 
ment at  special  term,  overruling  a  demurrer  to  the  complaint. 
The  action  was  commenced  on  the  15th  of  February,  1851. 
The  plaintiff  sues  as  creditor  of  the  estate  of  J.  De  Lacroix, 
deceased.  The  defendant  is  sued  as  an  executor  of  said  estate. 
The  object  of  the  action  is  to  compel  the  defendant  to  account, 
as  executor,  for  moneys  for  which  he  accounted  in  March,  1842, 
on  a  final  accounting  by  him,  then  had  as  such  executor.  The 
theory  of  the  action  is,  that  certain  of  the  moneys  which  the 
defendant  then  had  as  executor,  for  which  he  then  accounted, 
and  for  which  a  decree  was  then  made  against  him  personally, 
in  favor  of  the  corporation  of  New  York,  became,  on  the  2l8t  of 
July,  1848,  by  reason  of  the  facts  stated  in  the  complaint — new 
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assets,  or  assets  anew,  in  his  hands,  as  executor,  for  which  he  is 
liable  to  account  anew.  The  first  objection  specified  in  the  de- 
murrer is,  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.    I  think  that  objection  is  well  taken. 

The  complaint  does  not  state  by  whom,  or  by  whose  property, 
the  claim  of  the  mayor,  aldermen,  and  commonalty  of  New  York, 
against  the  estate  of  the  decedent,  under  and  upon  his  order, 
was  satisfied.  It  does  not  aver  that  any  assets,  other  than 
those  disposed  of  by  the  order  of  March  22, 1842,  were  realized 
by  either  of  the  executors,  or  by  the  executrix.  It,  by  implica- 
tion, admits  that  every  creditor  was  paid  the  sum  adjudged  by 
the  recorder  to  be  payable  to  him,  except  the  city  of  New  York, 
as  nothing  to  the  contrary  is  averred.  It  avers  that  the  corpo- 
ration of  the  eity  of  New  York,  having  become  "  equitably  satis- 
fied to  the  whole  amount  of  their  said  claim  from  another  source^ 
concluded  to  release  their  said  demand  against  said  estate,  m 
far  as  regarded  the  said  fund  of  fifteen  hundred  and  ninety- 
six  t^s^T  dollars,  set  apart  to  their  use  as  aforesaid,  and  they 
thereupon  executed  to  the  said  plaintiffs  on  or  about  the  21st  of 
July,  1848,  a  document,  or  paper,  to  that  effect,  whereof  the 
said  defendant  had  due  notice." 

It  does  not  aver  that  Kinney  was  not,  or  that  the  estate  was, 
the  meritorious  cause  or  instance  of  producing  such  satisfaction. 
It  avers  an  equitable  satisfaction  of  the  $1596  51  from  another  ' 
source  than  the  moneys  in  Kinney's  hands  as  executor.  It  avers 
that  Kinney  never  paid  to  the  said  corporation  ''said  amount  so 
directed  to  be  paid,"  but  does  not  aver  that  he  never  paid  any 
part  thereof,  nor  created  or  furnished  that  which  constituted 
the  equitable  satisfaction.  There  is  no  averment,  in  terms  or 
substance,  that  the  corporation  gratuitously  relinquished  to  tiie 
estate  its  claim  to  the  sum  directed  to  be  paid  by  Kinney.  The 
plaintiff  insists  that  the  facts  alleged  in  the  complaint,  as  therein 
stated,  conceding  them  to  be  true,  operate  to  place  Kinney  in  a 
position,  on  and  from  the  21st  of  July,  1848,  which  precludes  him 
from  denying  that  on  that  day  he  realized  anew,  in  his  capacity 
of  executor,  as  assets  belonging  to  the  estate,  the  sum  of  $1596  51, 
although  he,  in  fact,  has  not  received  or  realized  a  dollar  of 
money  not  embraced  in  or  diqwsed  of  by  the  order  made  on  the 
final  accounting. 
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What  was  the  position  and  liability  of  Kinney,  and  the  right 
of  each  creditor  at  the  time  this  order  was  entered  ?  The  right 
of  each  creditor,  and  the  extent  of  such  right,  in  respect  of  the 
moneys  then  realized,  were  absolutely  and  unalterably  deter- 
mined, provided  the  order  was  not  appealed  from  in  the  time 
specified  by  law.    (2  R.  S.  p.  94,  §§  65,  67.) 

Each  creditor  having  a  right  either  to  a  part  of  the  fnnd,  or 
to  be  paid  anything  on  account  of  the  existence  of  the  fnnd,  was 
paid  the  whole  sum  to  which  he  was  entitled,  except  the  city  of 
New  York.  Each  creditor,  except  the  latter,  received  actual 
and  full  payment.  The  order  directed  the  plaintiff  to  pay  to 
Kinney  the  moneys  in  her  hands,  forming  part  of  the  sum  of 
$1596  51,  and  all  of  it  except  such  part  as  he  then  held  as 
executor,  and  directed  that  he  should  personally  pay  the  corpo- 
ration the  sum  of  $1596  51.  The  payment  by  her  to  Kinney 
of  the  sum  she  was  ordered  to  pay,  terminated  all  liability  on 
her  part,  and  confined  the  rights  and  remedies  of  the  corpora- 
tion to  proceedings  to  be  taken  against  Kinney  only.  If  the 
order  was  complied  with  by  Mrs.  Paff,  and  was  not  appealed 
from,  it  would  certainly  protect  her  against  any  and  all  pro- 
ceedings against  her  in  respect  to  such  moneys. 

Every  creditor  was  paid  his  proportion  of  all  the  moners 
embraced  in  the  order,  except  the  corporation  of  the  city  of 
New  York.  The  amount  adjudged  payable  to  the  latter  was 
placed  in  Kinney's  hands  as  executor,  and  it  was  adjudged  that 
he  only,  and  personally,  should  pay  to  the  corporation  $1596  51. 
No  other  creditor  had  any  interest,  legal  or  equitable,  in  this 
fund,  or  in  his  obeying  the  order.  The  moneys  became  the 
individual  property  of  Kinney,  as  to  all  the  world,  except  the 
corporfition,  and  also  as  against  the  latter,  unless  on  some 
special  equity  it  might  be  proved  against  the  fund  while  it 
existed  in  his  hands  in  specie ,  and  could  be  traced,  to  obtain  pay- 
ment by  the  application  of  the  identical  moneys  received  by 
him  as  such  executor. 

The  defendant  insists  that  the  only  remedy  of  the  oorpora- 
tion,  after  the  decree  made  on  the  final  accounting,  was  an 
action  on  the  decree,  or  the  filing  and  docketing  of  a  transcript 
of  the  decree,  and  the  issuing  of  an  execution  thereon. 

In  Dubtns  v.  Dubois,  6  Cowen,  494,  the  court  held,  that  an 
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action  would  lie  on  a  surrogate's  order,  directing  one  executor 
to  pay  to  his  co-executor,  the  amount  of  a  legacy.  The  court 
said,  "  But  the  surrogate,  we  must  intend,  had  liie  proper  evi- 
dence to  justify  a  decree,  whereby  the  defendant  was  to  be  made 
persoTudly  liable  for  a  demand,  which  previously  existed  against 
him,  in  his  representative  capacity  only.  By  the  decree  it  became 
a  personal  matter.  The  judgment  in  this  suit  cannot  be  of  the 
goods  of  the  testator,  execution  must  go  against  the  defendant 
personally,  as  for  his  private  debt.  I  infer,  therefore,  that  the 
character  of  the  claim  is  changed  by  the  decree,  so  that  in  pro- 
secuting upon  it,  there  can  be  no  necessity  to  describe  the 
defendant  as  executor."  In  such  a  suit  he  may  set  off  a  demand 
due  to  him  individually,  from  the  plaintiff.    (Id.  p.  497.) 

By  session  law  of  1837,  p.  535,  §  63,  64,  and  65,  and  of  1844, 
p.  91,  §  2,  provision  is  made  for  filing  a  transcript  of  a  surro- 
gate's decree  for  the  payment  of  money,  by  an  executor,  docket- 
ing it,  making  it  a  lien  on  his  real  estate,  and  for  issuing  an 
execution  thereon,  as  upon  a  judgment,  recovered  in  the  court  of 
common  pleas  of  the  county  where  the  transcript  is  filed. 

An  execution  on  such  a  decree  cannot  direct  goods  and  chat- 
tels, which  were  of  the  deceased,  at  the  time  of  his  death,  and 
in  the  hands  of  the  executor,  to  be  seized  by  it.  It  can  only  be 
levied  on  the  individual  property  of  the  executor,  against  whom 
the  decree  is  made. 

{Davies  v.  Skidmore,  5  Hill,  501.) 

There  is  no  pretence  that  Kinney  is,  or  has  been  personally 
irresponsible,  and  no  facts  are  stated  in  the  complaint,  to  now 
exist,  or  to  have  at  any  time  existed,  which  would  authorize 
proceedings  by  attachment  against,  or  to  imprison  Kinney,  or 
to  reach  the  fund  itself,  even  it  it  could  be  traced  and  found  in 
his  hands,  and  the  claim  of  the  corporation  yet  existed  in  full 
force  and  effect,  unimpaired  by  lapse  of  time,  or  actual  satisfac- 
tion. 

(The  Peoj^  v.  Chuld  and  others,  4  Denio,  551 ;  Hosack  and 
executors,  v.  Rogers  et  al.^  11  Paige,  603.) 

The  complaint  does  not  aver  that  Kinney  has  been  released 
from  the  decree  against  him  personally.  The  averment  is  not 
that  the  decree  was  released,  but  that  the  "  said  demand  against 
said  estate^  so  far  as  r^arded  the  said  fund  of  $1596  51,  set 
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apart  to  their  tise"  has  been  released.  The  assamption  in  the 
complaint  is,  that  moneys  amounting  to  the  specific  sum  of 
$1596  51,  were  separated  and  set  apart,  on  the  22d  of  Marchf 
1842,  to  the  use  of  the  corporation ;  that  from  that  time  to  Julj 
21,  1848,  that  fund  continued  to  exist,  and  that  Kinney  con- 
tinued to  hold  it  as  executor,  in  tntst  for  the  corporation,  and 
to  also  hold  it  as  assets  in  some  such  sense,  that  when  the  cor* 
poration  released  its  claim  on  the  fund,  then  and  from  the 
moment  of  such  release,  Kinney  was  chargeable  as  executor 
with  the  receipt  of  new  assets,  to  the  amount  of  the  fund,  in 
consequence  of  such  release. 

On  this  theory,  the  effect  of  the  surrogate's  decree,  of  March 
22, 1842,  was  to  place  in  Kinney's  hands,  on  special  deposit, 
assets  amounting  to  $1596  51,  to  be  held  as  assets,  but  for  the 
sole  and  separate  use  of  the  corporation,  and  also  to  adjudge 
that  he  should  personally  pay  that  sum  to  the  corporation,  and 
that  when  the  corporation,  without  actual  payment,  but  on  being 
equitably  satisfied  from  some  source,  not  disclosed,  released  to 
"  Maria  Paff,  a  creditor  of  the  estate,"  its  demand  against  the 
estate  so  far  as  the  fund  was  concerned,  Kinney  could  be  again 
called  upon  to  account  for  the  same  moneys  as  new  assets,  not- 
withstanding the  judgment  against  him  remained  unsatisfied  in 
fSetct,  and  in  no  way  released  or  discharged. 

But  the  decree  is  not  such  in  terms  or  in  its  legal  effect.  The 
moneys  were  not  directed  to  be  paid  over  to  him,  to  be  held  by 
him  as  a  trust  fund  ;  they  were  to  be  paid  over  to  him  as  a 
consideration  and  ground  of  decreeing  that  he  should  personally 
pay  to  the  corporation,  the  sum  which  had  been  found  to  be 
equitably  due  to  it.  When  the  decree  was  entered,  every  cre- 
ditor's right  in  or  to  these  moneys,  or.  in  respect  of  them,  was  set- 
tled and  determined.  By  the  force  and  effect  of  that  decree, 
each  creditor,  except  the  corporation  of  New  York,  was  decreed 
to  have  no  right  in  or  to  them,  or  in  respect  of  them.  The 
plaintiff  was  exonerated  from  all  liability  in  respect  to  them, 
both  personally  and  ad  executor,  except  to  pay  to  the  defend- 
ant a  specified  sum.  She  paid  that,  and  then  her  duties  and  lia- 
bilities, personally,  and  .as  executrix,  as  to  those  moneys  were 
ended.  The  defendant  was  charged  personally  with  tiie  pay- 
ment to  the  corporation,  of  the  amount  found  payable  to  the 
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latter.  His  liability  then  became  personal,  and  the  moneys 
were  his  own.  A  decree  was  pronounced  against  him,  which 
could  be  made  a  lien  on  his  real  estate,  as  the  will  of  the  corpo- 
ration, and  could  be  collected  by  execution  on  the  decree  out  of 
his  real  and  personal  property.  The  corporation  could  not 
{)roceed  against  him  otherwise  than  by  proceedings  based  upon 
the  decree  for  the  purpose  of  enforcing  it.  That  decree  is  sub- 
sisting, at  all  events  the  plaintiff  is  not  the  assignee  of  it,  nor 
claiming  as  assignee  of  it.  The  corporation  by  reason  of 
releasing  their  claim  against  the  estate,  so  far  as  regards  the 
alleged  fund,  could  not  confer  on  the  plaintiff  other  rights  than 
it  had  itself,  at  the  time.  All  the  corporation  had,  at  the  time 
of  releasing,  was  a  decree  against  Kinney,  personally,  which 
was  outlawed.  It  is  not  alleged  that  this  decree  was  released. 
If  it  had  been,  the  liability  of  Kinney  upon  it,  if  any  there 
existed,  could  not  be  transformed  into  a  liability  to  account  as 
executor,  for  the  assets,  as  new  assets  then  realized,  which  had 
been  accounted  for  over  six  years  previous,  on  a  final  accounting 
in  respect  to  them,  and  on  which  accounting  a  judgment  had 
been  recovered  against  him  personally,  for  the  amount  of  them. 

It  is  true  that;  in  equity,  the  assets  are  treated  as  the  debtor, 
or,  in  other  words,  as  a  trust  fund,  to  be  administered  by  the 
executor,  for  the  benefit,  and  according  to  the  rights  of  all  per- 
sons interested  in  it.  (1  Story's  Equity,  548,  .§  579.)  But  since 
the  adoption  of  the  revised  statutes,  there  is  no  such  thing 
known,  as  the  assets  in  the  hands  of  an  executor  being,  at  law, 
the  debtor,  or  a  creditor's  having  a  lien  on  them,  but  the  per- 
son of  the  executor  in  respect  to  the  assets,  which  he  has  in  his 
hands,  is  treated  as  the  debtor.  (2  R.  S.  88,  §  82 ;  9  Wend.  448, 
487 ;  18  Wend.  666.)  No  execution  "  de  bonis  testatarii^  can 
now  be  issued.  For  injuries  to  personal  property,  which  was 
of  the  deceased,  done  after  his  death,  or  for  a  subsequent  con- 
version of  it,  the  executor  may  sue  in  his  own  name,  without 
describing  himself  as  executor,  he  being  regarded,  at  law,  the 
real  owner.  (5  Cowen,  267,  Baker  v.  Baker ;  18  Wend.  691, 
Holhroke  v.  WhUe  ;  4  Hill,  67,  Patchin  v.  Patchen.) 

But  if  a  state  of  facts  appeared  by  the  complaint  to  have 
existed  at,  or  prior  to,  the  time  of  the  final  accounting,  which 
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would  have  authorized  proceedings  by  the  corporation,  to  reach 
and  obtain  a  transfer  of  specific  moneys,^  to  the  amount  of 
$1596  51 ;  yet,  as  it  elected  to  take  a  judgment,  or  decree,  on 
such  accounting,  against  the  executor,  personally,  for  the  amoant, 
such  election  and  decree  are  a  bar  to  all  proceedings  to  reach 
the  moneys,  and  from  the  entry  of  the  decree,  they  became  the 
property  of  Kinney,  as  well  against  creditors,  as  against  third 
persons.  Every  contingent  equitable  right  io  the  assets,  was 
merged  in  the  personal  judgment  against  the  executor.  (8d 
Gowen  &  Hill,  p.  823,  and  cases  there  cited.) 

If  this  action  can  be  maintained  upon  the  facts  stated  in  the 
complaint,  it  is  difficult  to  say  that  one  would  not  lie  at  the  suit 
of  a  creditor,  on  the  allegation  that  Kinney  had  not  paid  any 
part  of  the  moneys  to  the  corporation ;  that  its  right  to  take  pro- 
ceedings to  reach  them,  was  bound  by  lapse  of  time  ;  and  that 
Kinney  had  not,  since  they  were  set  apart  to  the  use  of  the  cor- 
poration, made  any  promise  to  pay,  or  acknowledged  any  lia- 
bility to  pay  them. 

It  is  unnecessary  to  discuss,  and  it  is  not  intended  to  express 
any  opinion,  what  would  be  the  rights  of  the  estate,  of  of  its 
creditors,  if  the  complaint  had  stated  facts,  which  showed  that 
the  estate  was  the  source  from  which  equitable  satisfaction  had 
been  derived,  and  in  consideration  of  that,  and  for  the  benefit 
of  the  estate,  the  corporation  had  released  Kinney  from  the 
decree  against  him,  and  its  claim  against  the  estate,  pro  iardo, 
by  a  release  to  the  plaintiff  and  defendant,  as  executrix  and  exe- 
cutor :  such  is  not  the  case  made  by  the  complaint. 

The  complaint  shows  that  on  the  final  accounting,  several  per- 
sons were  found  to  be  creditors  of  the  estate,  neither  of  whom 
was  paid  more  than  his  proportionate  part  of  his  debt :  it  is  not 
averred  that  either  of  them  has  since  released  his  debt,  or  been 
paid  in  full.  Unless  they  have  released,  or  been  paid,  they 
should  be  made  parties.  The  allegation  that  the  plaintiff  \? 
now  the  sole  creditor  of  said  estate,  who  has  a  claim  upon  said 
assets  in  the  hands  of  the  said  defendant,  is  not,  in  substance  or 
effect,  an  averment,  that  she  is  the  only  creditor  of  the  estate, 
and  that  all  of  the  others  have  discharged  the  estate  from  all 
claims  and  demands.    If  a  case  can  be  made,  giving  the  plain- 
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tiff  a  right  as  creditor,  to  call  the  defendant  to  account  as  exe- 
cutor, a  suit  for  that  purpose  should  be  brought  in  behalf  of  all 
the  creditors,  or  they  should  be  made  parties  to  it. 

It  seems  to  be  unnpcessarj  to  express  any  opinion  as  to  the 
effect  of  the  statute  of  limitations  upon  the  demand  made  against 
the  defendant,  or  upon  the  claim  of  the  plaintiff,  as  creditor. 
If,  upon  the  facts  stated,  the  defendant  cannot  be  said  to  have 
realized  new  assets,  or  assets  anew,  on  the  21st  of  July,  1848, 
then  the  facts  stated  are  not  sufficient  to  constitute  a  cause  of 
action.  Nothing  has  come  to  the  defendant's  hands  which  was 
not  accounted  for  in  March,  1842.  He  is  not  to  be  again 
required  to  account  for  the  same  moneys  by  any  creditor  who 
was  a  party  to  that  accounting. 

The  order  overruling  the  demurrer  should  be  reversed,  and 
judgment  given  for  the  defendant  on  the  demurrer,  with  liberty 
to  the  plaintiff  to  amend  her  complaint  within  twenty  days  as 
she  may  be  advised,  upon  payment  of  th«  costs  of  the  proceed- 
ings on  the  demurrer,  and  of  this  appeal. 


Dodge  &  Phillips  v.  Wilbur  &  Scott. 

G.  A  Co.,  oommiflsion  merchants  in  London,  employed  H.  D.,  one  of  the  plaintiiA^ 
as  their  agent  in  Florida,  to  procure  for  them  eonsignmentft  of  cotton,  and  to 
enable  him  to  make  the  neceaaary  adyanoes  to  shipperi^  thej  anthorized  him  to 
draw  either  upon  themselyee  or  npon  the  defendanta,  merchants  in  New  York, 
and  they,  at  the  same  time,  wrote  to  the  defendants,  requesting  them  to  accept 
and  pay  such  bills  as  might  be  drawn  upon  them  by  H.  D.,  in  conformity  to  his 
instruetionSk  and  promising  doe  honor  to  such  sterling  bills  as  the  defendants^ 
for  their  own  reimbursement^  should  draw  upon  them,  G.  A  Co. 

Bdd,  that  there  was  no  privity  between  the  shippers  of  cotton,  to  whom  adyances 
were  made  by  bills  upon  the  defendants^  and  the  defendant^  so  as  to  entitle  the 
latter  to  an  equitable  lien  upon  the  proceeds  of  the  cotton,  in  the  event  of  the 
dishonor  of  the  sterling  bills  drawn  by  them,  for  their  own  reimborsementi 
upon  G.  A  Co. 

Bdd,  that  the  defendants^  in  accepting  and  paying  the  bills  of  H.  D.,  acted  neither 
as  his  agents  nor  as  those  of  the  shippers^  but  solely  as  the  disbursing  agents  of 
G.  A  Co.,  the  consignees  by  whom,  Uirough  the  defendants^  the  required 
adyaaeea  were  made. 
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Heldt  that  the  eoDtract  of  the  ahippen  was  exelwively  with  tlie  eoneigoe«^  and 
that  when  the  latter,  as  thej  were  entitled  to  do,  retained  a  suffieient  sum  from 
the  proceeds  of  sales  to  cover  advances  and  charges,  the  surplus  belonged  al'^o- 
lutely  to  the  former. 

Uddt  that  if  the  defendants  acquired  anj  lien  upon  the  4px>und  that  the  bills  vhieh 
they  paid  were  drawn  against  the  cotton  shipped,  and  were  paid  upon  tlie  faith 
of  the  shipment^  their  lien  was  confined  to  that  portion  of  the  proceeds  vhidi 
the  consignees  were  entitled  to  retain  to  cover  advances  and  charges,  and  could 
not  reach  the  surplus  belonging  to  the  shippers. 

Upon  these  grounds,  kHd^  that  the  fund  in  controversy,  which  was  a  snrplin  aric- 
ing  from  the  sales  of  cotton  shipped  by  the  plaintiffs,  the  advances  upon  whidi 
had  been  made  through  bills  accepted  and  paid  by  the  defendants,  could  not  be 
applied  to  reimburse,  pro  tanto,  the  defendants^  whose  sterling  bills  upon  the 
consignees,  6.  dk  Co.,  owing  to  the  insolvency  of  the  latter,  had  been  difthooored. 

Decreed,  tliat  the  fund  which,  by  consent  of  the  parties,  had  been  depodted  with 
the  New  York  life  Insurance  and  Trust  Co.,  should  be  paid  over  to  the  plain- 
tifis ;  oosti^  the  suit  being  in  a  measure  amicable,  equally  divided. 
(Before  Oaklbt,  Cb.  J.,  Sanditobd  A  Dukb,  J.  J.) 
Nov.  24^  26,  26,  1851 ;  Feb.  28th,  1852. 

This  was  a  bill  filed  by  the  plaintiffs,  in  the  supreme  court,  in 
equity,  to  reach  the  proceeds  of  cotton,  consigned  by  them  to 
the  house  of  A.  A.  Gower,  Nephews  &  Co.,  of  London.  The 
case  was  subsequently  removed  to  this  court.  The  facts,'as  they 
appear  from  the  pleadings  and  evidence,  are  as  follows  : 

The  firm  of  A.  A.  Gower,  Nephews  &  Co.,  were  merchants 
in  London,  in  the  year  1847,  and  for  many  years  previous,  and 
in  the  course  of  their  business,  were  in  the  habit  of  receiving 
consignments, for  sale,  on  commission,  of  cotton  from  the  United 
States,  on  which  they  made  advances,  and  they  had  correspon- 
dents and  employed  agents  in  the  United  States  in  their  busi- 
ness. The  firm  of  Masters,  Markoe  &  Co.,  of  New  York,  till 
dissolved,  Nov.  21, 1844,  by  the  death  of  Mr.  Masters,  and  af- 
terwards their  successors,  the  firm  of  Markoe,  Wilbur  &  Scott, 
until  the  year  1847,  were  correspondents  and  agents  of  the  firm 
of  A.  A.  Gower,  Nephews  &  Co.,  in  the  business  of  such  con- 
signments of  cotton  and  advances  thereon.  The  defendants, 
Jeremiah  Wilbur  and  Thomas  Scott,  were  the  survivors  of  Mar- 
koe, Wilbur  &  Scott.  The  plaintiff,  Daniel  K.  Dodge,  was,  in 
the  cotton  season  of  1846-7,  and  during  several  seasons  before 
had  been,  an  agent  of  A.  A.  Gower,  Nephews  &  Co.,  at  Apala- 
chicola,  to  procure  consignments  of  cotton  to  them,  with 
authority  to  make  advances  to  the  shippers  by  drafts  against 
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Buch  consignments.  On  the  14th  of  August,  1846,  Messrs. 
Gower,  Nephews  &  Co.,  merchants  of  London,  made  an  agree- 
ment with  Mr.  Dodge,  then  in  London,  relative  to  advances 
to  be  made  by  them,  through  him  as  their  agent,  on  cotton  to 
be  shipped  to  them  from  Apalachicola,  the  ensuing  season,  for 
sale.  This  agreement  was  contained  in  their  letter  of  that  date, 
delivered  to  him  in  London,  as  follows  : 

"  London,  14th  August,  1846. 
"  Mb.  D.  E.  Dodge,  of  Apalachicola, 

"  London : 

"  Sir. — We  now  commit  to  writing  for  your  guidance,  the  sub- 
stance of  the  conference  we  had  with  you  this  forenoon,  re- 
specting operations  during  the  approaching  season  ;  begging,  you 
will  consider  the  following  to  Idc  the  terms  on  which  we  are 
willing  to  receive  consignments  of  cotton  from  Apalachicola  or 
Mobile,  through  your  instrumentality,  subject  to  such  modifica- 
tions as  circumstances  may  render  essential ;  while,  for  the 
present,  we  base  our  instructions  and  estimates  on  the  suppo- 
sition of  the  crop  1846-47,  being  two  millions  and  a  quarter 
of  the  usual  sized  bales,  say,  2,250,000  bales  crop. 

"  1.  Desirous  alike,  of  extending  our  relations  to  such  an  ex- 
tent as  may  yield  a  remuneration  to  you,  and  of  avoiding  too 
heavy  a  business  when  that  which  we  do  with  the  Mississippi  is 
taken  into  the  account,  we  think  we  should  not  be  desirous  of 
going  beyond  ten  to  twelve  thousand  bales  the  ensuing  season 
from  Apalachicola. 

"  2.  Considering  it  probable,  undei  ordinary  circumstances, 
that  middling  Orleans  cotton,  Liverpool  classification,  may  be 
worth  about  144  per  lb.,  we  authorize  you  to  make  advances, 
with  the  following  securities  on  our  account,  on  a  quality  of 
cotton  equal  to  that  specified  above,  of  five  cents  per  lb.  (6 
cents  per  lb.,)  to  shippers  on  speculation,  and  of  five  and  one 
half  cents  per  lb.,  (5i  per  lb.)  to  safe  responsible  planters. 
Should  you,  to  the  best  of  your  judgment,  find  it  necessary,  in 
order  to  secure  consignments  from  desirable  parties,  to  give  the 
latter  additional  advance ;  in  either  case,  timely  notice  to  be 
given  to  us  to  have  the  same  covered  by  insurance  ;  and  your 
drafts  to  be  accompanied  by  invoices  and  bills  lading  granted 
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by  the  masters  of  the  vessels  which  are  to  bring  the  cotton  to 
Great  Britain.  No  advance  being  authorized  by  us,  while  as 
yet  the  cotton  is  in  any  stage  of  transition  from  the  interior. 

"  8.  These  advances  are  in  the  usual  manner  to  be  made  either 
by  drafts  directly  on  us  at  from  60  to  90  d.  sight,  containing  a 
clause  indicative  of  the  shipment  against  which  made,  or  by 
your  drawing  on  New  York,  at  as  long  advance  as  practicable, 
the  acceptors  and  payers  there  of  these  drafts  reimbursing  them- 
selves at  maturity,  by  valuing  on  us  in  time  for  the  sterling 
equivalent  at  the  customary  sight,  and  specifying  in  these  drafts 
the  payments  against  which  they  are  issued. 

"  4.  The  rate  of  advance  specified  in  the  second  clause  of  this 
letter,  being  based  on  the  suppositioii  of  a  crop  of  two  and  a 
quarter  millions  of  bales,  we  have  to  make  the  following  pro- 
vision for  any  increase  in  the  estimated  quantity  which  may  be 
very  manifestly  expected,  namely  :  that  you  reduce  the  rate  of 
your  advance  a  quarter  cent  per  every  hundred  thousand  bales, 
which  it  may  be  pretty  correctly  ascertained  will  be  gathered 
beyond  the  standard  crop  mentioned  in  these  instructions. 

"  5.  All  cotton  on  which  we  make  advances,  either  by  bills 
drawn  on  us  direct  or  circuitously  through  New  York,  is  to  be 
insured  by  us.  For  your  information,  we  may  mention,  that 
your  own  friends  in  New  York,  Messrs.  Markoe,  Wilbur  & 
Scott,  will  be  advised  of  this  arrangement,  and  requested  to  co- 
operate in  carrying  it  into  execution. 

"  6.  We  expect  you  will  use  your  endeavors  to  procure  us  the 
consignment  of  vessels ;  to  whose  affairs,  whether  here  or  in 
Liverpool,  we  shall  give  every  attention,  and  place  to  your 
credit  one  half  of  whatever  we  obtain  for  doing  such  business. 

"  7.  The  rate  of  commission  is  to  be  three  per  cent,  on  sales  to 
cover  remuneration  for  selling,  insuring  and  guaranteeing. 

"  From  .this  we  may  abate  i  per  cent,  if  we  find  other  principal 
houses  in  the  trade  perform  the  same  services  for  two  and  one- 
half  per  cent.  Of  whatever  we  obtain  from  this  source,  we 
shall  pay  to  you  a  sum  equal  to  one-third  part  in  full  of  your 
remuneration. 

''  8.  Should  you  obtain  and  execute  orders  for  the  purchase  of 
cotton  from  respectable  responsible  parties,  and  find  it  neces- 
sary to  reimburse  yourself  on  us,  we  are  to  do  the  insurance  by 
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timely  intimation,  and  you  are  to  send  ns  the  shipping  documents 
precisely  as  if  it  were  a  consignment  under  advance,  with  this  spe- 
cialty that  you  are  to  send  us  at  same  time,  your  own  draft  at  60 
d.  St.  on  the  party  who  ordered  and  for  whose  account  is  the 
cotton,  that  we  may  secure  your  interest  in  case  of  need. 

"  For  this  service  you  are  to  give  us  a  sum  equal  to  i  of  your, 
commission  for  buying  and  shipping. 

**  You  are  to  keep  us  fully  informed  of  all  your  proceedings, 
and  wishing  you  a  safe  and  prosperous  return  to.  your  own 
country, 

"  We  remain, 

"  Your  very  obt.  servt's, 
"  A.  A.  GowBR,  Nephews  &  Co." 

The  business  was  carried  on  by  the  Gowers,  in  the  following 
manner.  Dodge  received  the  cotton  at  Apalachicola,  and 
shipped  it  direct  to  Liverpool,  to  the  consignment  of  the  Gowers ; 
upon  doing  so,  he  forwarded  to  the  New  York  house  of  the 
defendants,  an  invoice  and  bill  of  lading  of  the  consignment, 
made  out  to  the  Gowers,  and  drew  upon  the  defendants'  house  in 
favor  of  the  shipper,  for  the  advance  authorized  by  the  Gowers. 
The  defendants  then  compared  the  invoice  and  drafts  with  the 
limits  and  instructions  of  the  Gowers,  and  if  in  conformity, 
accepted  and  paid  the  drafts ;  they  thereupon  transmitted  the 
invoice  and  bills  of  lading  to  the  Gowers,  with  orders  for  insu- 
rance, and  reimbursed  themselves  by  their  own  drafts  on  the 
Gowers,  including  in  them  their  own  commission  of  one  per 
cent,  for  their  services.  These  drafts  were  accepted  and  paid  by 
the  Gowers,  and  their  amount  was  charged  upon  the  cotton,  and 
against  the  shippers,  as  the  advance  of  the  consignees. 

The  following  is  the  letter  referred  to  in  the  opinion  of  the 
court,  from  plaintiff  Dodge. 

ApaUuMcda,  April  2ith,  1847. 
Messbs.  Mabkob,  Wilbur  &  Scott  : 

Deab  Sirs  : — I  have  received  nothing  from  you  by  the  last 
two  mails,  and  consequently  nothing  to  reply  to.  My  last  was 
on  the  20th,  inclosing  bill  lading  of  the  three  shipments,  810 
bales,  cotton,  to  Liverpool. 

Vol.  V.  26 
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I  have  DOW  to  advise  my  draft  on  yon,  in  addition  to  tlie 
three  previous  ones,  amounting  to  $26,409,  for  $6987,  at  sixty 
days'  sight,  in  my  own  favor,  against  those  three  shipments,  viz. 
810  bales,  per  "  Cumberland,  Sir  Howard  Douglass  and  Marga- 
ret," being  at  the  rate  of  8i  c.  pr.  lb.  I  should  have  drawn  for 
an  additional  amount,  and  the  parties  may  think  me  too  stringent 
when  the  quality  of  the  cotton  is  taken  into  view. 

The  parties  don't  wish  these  cottons  sold,  until  the  maturity 
of  the  drafts  against  it,  and  under  the  expectation  that  my 
drafts  on  you  can  be  negotiated,  if  need  be,  to  meet  the  bills  for 
the  purchase,  there  will  be  ample  time  for  the  Liverpool  market 
to  reach  its  maximum  before  it  would  be  placed  in  the  market 
to  meet  the  bill  of  yours.  Should  they  entertain  different  views, 
I  will  communicate  them.  But,  in  the  event  of  any  difficulty  in 
N.  Y.,  whereby  paper  should  become  difficult  to  negotiate, 
arising  from  causes  now  apprehended  by  some,  you  are  at  liberty 
to  cash  my  drafts,  and  reimburse  yourself  at  once  in  London. 

Yours  truly, 

D.  E.  Dodge. 

In  April  1847,  the  plaintiffs  shipped,  through  Dodge,  at 
Apalachicola,  the  above  mentioned  810  bales  of  cotton  to  the 
Gowers,  and  Dodge  drew  upon  the  defendants'  firm  for  the 
usual  advance,  forwarding  to  them  the  invoices  and  bills  of 
lading  of  the  consignment.  The  defendants'  firm  accepted  and 
paid  the  drafts,  and  reimbursed  themselves  by  drafts  upon  the 
Gowers,  who  accepted  all  the  drafts,  and  paid  the  first  maturing, 
but  failed  before  the  maturity  of  others,  which  remained  unpaid 
by  them,  and  were  taken  up  by  the  defendants.  The  controversy 
arose  out  of  the  unpaid  drafts  upon  this  last  consignmeut.  Notice 
of  their  dishonor  was  given  to  the  plaintiffs  by  the  defendants. 

The  Gowers'  failure  occurred  on  the  11th  of  September,  1847  ; 
and  at  that  time  a  part  of  their  last  consignment  of  cotton 
remained  unsold  in  their  hands.  After  sales  were  corapletedf 
the  net  proceeds  of  these  cottons,  above  the  amount  of  all  the 
Acceptances  of  the  Gowers  (representing  their  advances  upon 
them),  amounted  to  j£l,265  3^ .  and  lid.,  and  were  in  the  hands 
of  Gowers,  Nephews  A  Co. 

The  unpaid  acceptances  of  the  Gowers^  taken  up  by  the  defend- 
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Ants,  exceeded- this  sum,  and  they  claimed  in  London,  that  this 
surplus  of  sales,  over  advances,  should  be  paid  to  them  towards 
the  dishonored  acceptances  they  had  been  obliged  to  pay.  The 
plaintiffs  claimed  it  as  their  fund,  being  the  proceeds  of  their 
cotton,  over  and  above  the  charges  and  advances  received  by 
them. 

By  agreement,  the  fund  and  controversy  were  transferred 
from  London  to  New  York.  The  sum  of  $6,267  09,  the  equiva- 
lent of  the  above  amount  sterling,  was  deposited  with  the 
defendants,  the  New  York  Life  and  Trust  Company,  subject  to 
the  respective  claims  of  the  parties,  to  determine  which,  the 
jtction  was  brought. 

W.  M.  Evarts,  for  the  plaintiffs,  argued  the  following  points : 

I.  The  plaintiffs  are  manifestly  entitled  to  this  fund  as  the 
proceeds  of  their  cottons  consigned  to  Gowers,  remaining  after 
satisfying  all  the  liens  and  charges  of  the  consignees. 

II.  The  defendants  claim  that  the  drafts  of  Dodge  on  them, 
on  account  of  this  consignment  paid  by  them,  were  not  so  paid 
by  them  as  agents  of  Gowers,  the  consignees,  nor  as  the 
advances  of  the  latter  on  such  consignment,  but  for  account  and 
accommodation  of  Dodge — that  Gowers  having  failed  to  reim- 
burse them.  Dodge,  the  drawer,  or  Dodge  and  Phillips,  the 
owners  of  the  cotton,  are  indebted  to  them  in  the  amount  of 
such  accommodation  acceptances — that  they  have,  therefore,  a 
lien  or  title  to  subject  this  fund,  part  proceeds  of  the  cotton,  to 
the  payment  of  such  debt  to  them. 

III.  Conceding  the  debt  as  claimed  by  the  defendants,  they 
never  had  any  lien  on  the  cotton,  and  have  none  on  the  proceeds, 
for  its  satisfaction.  The  cotton  never  was  in  their  possession, 
actual  or  constructive,  nor  did  they  ever  hold  the  relation  to 
Dodge,  or  to  Dodge  and  Phillips,  of  factors  or  consignees. 
The  debt  claimed  can  be  none  other  than  a  personal  demand  for 
money  paid  to  the  use  of  the  drawer  of  the  drafts,  or  of  the 
owners  of  the  cotton.    (3  Coms.  243.) 

lY.  But  the  drafts  on  the  defendants  accepted,  and  paid  by 
them,  were  so  accepted  and  paid  by  them  as  agents  of  A.  A. 
Gowers,  Nephews  &  Co.,  and  as  the  advances  of  the  latter  to 
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the  consignors  upon  the  cottons  consigned  to  them  for  sale. 
(1.)  It  is  of  the  essence  of  the  contract  of  consignment  upon 
advances,  that  the  advances  should  come  from  the  consignee 
— ^thus  becoming,  pro  tantOj  a  payment  for  the  property  con- 
signed, and  leaving  at  risk  only  the  surplus  or  margin. 
(2.)  The  effect  of  the  defendants'  view  of  the  relations  between 
the  parties  is,  that  the  owner  trusts  his  whole  property  with  the 
consignee,  and  borrows  money  from  another  party — thus  receiv- 
ing no  payment  on  account,  and  placing  the  whole  value  of  the 
consignment  at  risk.  (3.)  The  whole  course  of  trade,  and  all  the 
objects  of  the  parties,  are  at  variance  with  such  a  view ;  and 
the  unequivocal  result  of  the  testimony  is,  that  the  consignor  to 
Gowers  had  his  option  to  take  his  advances  from  them,  either  br 
drafts  on  them  at  London,  or  on  Markoe,  Wilbur  &  Scott,  in 
New  York.  The  latter  acted  in  the  acceptance  and  payment  of  ^ 
the  drafts,  as  the  mere  disbursing  agents  or  bankers  of  Gowers. 
Upon  the  payment  of  the  drafts  by  them,  the  advances  of 
Gowers  to  the  consignor  were  completed,  and  the  sums  became 
matters  of  account  between  them  and  Gowers. 

Y.  That  Dodge  had  a  part  interest  in  this  consignment,  can 
make  no  difference  in  the  nature  or  effect  of  the  defendants' 
acceptances  and  payments  of  his  drafts  drawn  upon  the  same. 
(1.)  The  shipping  documents  showed  Dodge  to  be  the  party 
interested,  and  the  acceptance  of  the  drafts  by  defendants  was 
made  upon  inspection  of  such  documents.  (2.)  Previous  trans- 
actions, in  which  Dodge  was  interested,  solely,  or  jointly  with 
others  in  the  consignments,  had  been  carried  on  between  the 
parties  in  the  same  manner,  as  where  the  consignments  were  the 
property  of  strangers. 

YI.  The  plaintiffs  should  have  a  decree  for  the  payment  to 
them  by  the  defendants,  the  New  York  Life  Insurance  and 
Trust  Company,  of  the  amount  on  deposit,  with  all  accumula- 
tions of  interest,  and  for  their  costs  to  be  paid  by  the  defend- 
ants, Wilbur  &  Scott 

S.  P.  Staples^  for  the  defendants. 

If  Messrs.  Gowers  had  applied  the  proceeds  of  the  cotton  to 
meet  the  bills  drawn  against  it,  they  would  all  have  been  paid ; 
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and  there  would  have  been  a  surplus  from  such  proceeds, 
over  and  above  the  drafts  and  the  charges  on  the  cotton,  of 
£1265  8^.  lid.,  which,  in  such  case,  would  have  belonged  to  the 
plaintiffs,  the  owners  of  the  cotton.  The  account  G,  in  the  case, 
which  is  made  up  by  Messrs.  Gowers,  shows  how  the  account 
would  have  stood  if  all  the  bills  had  been  paid.  This  amount 
of  £1265  Ss.  lid.  has  been  remitted  to  this  country  and  deposited 
in  the  New  York  Life  Insurance  and  Trust  Company,  under 
the  stipulation  found  at  page  22,  amounting,  in  the  currency  of 
the  United  States,  to  $6267  09.  By  this  stipulation  the  amount 
is  to  be  paid  to  the  party  entitled  thereto.  The  810  bales  of 
cotton  in  question  did  not  belong  to  southern  shippers  or  plan- 
ters, but  to  the  plaintiffsy  which  was  not  known  to  the  defend- 
ants till  after  the  failure  of  the  Oowers.  The  Gowers  would 
have  applied  these  proceeds  to  pay  the  bills,  if  they  had  not  been 
forbidden  by  Mr.  Dodge.  The  statement  on  this  subject  in  the 
bill  is  not  proved.  The  foregoing  facts  are  admitted  or  clearly 
proved,  from  which,  among  other  things,  it  appears  :  That  the 
sterling  bills  were  drawn  against  the  cotton.  That  the  pro- 
ceeds of  the  cotton  were  the  only  funds  in  the  hands  of  Gower, 
Nephews  &  Go.  for  their  payment.  That  Mr.  Dodge  agreed 
that  said  proceeds  should  be  so  applied,  before  the  defendants 
accepted  his  drafts  ;  on  the  faith  of  which  they  did  accept  and 
pay  them.  That  the  cotton  belonged  to  the  plaintiffs.  That  the 
sterling  bills  were  the  property  of  the  plaintiffs,  drawn  at  their 
request,  controlled  by  them,  sold  for  their  benefit,  and  the  pro- 
ceeds applied  to  their  use.  That  the  defendants  accepted  the 
plaintiffs'  drafts  for  their  accommodation,  without  funds,  other 
than  the  cotton  and  their  right  derived  from  Mr.  Dodge  to  draw 
on  it.  That  the  defendants'  compensation,  one  per  cent., 
allowed  by  the  plaintiffs,  was  included  in  one  of  the  dishonored 
sterling  bills,  and  now  remains  unpaid.  That  the  bills  were 
accepted,  and  the  funds  in  question,  would  have  been  applied 
towards  them,  had  not  Mr.  Dodge  prevented  it.  That  the 
funds  are  not  claimed  by  the  creditors  of  Messrs.  Gower,  but 
belong  either  to  the  plaintiffs  or  defendants. 

I.  The  cotton  and  its  proceeds  not  having  been,  under  these 
circumstances,  appropriated  to  the  payment  of  these  bills,  the 
defendants  are  legally  and  equitably  entitled  to  have  them  so 
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applied.  {MandeviUe  v.  Wakh,  5  Whea.,  p.  285 ;  Satiodi  y. 
Harris,  3  Term  Rep.  182  ;  Brander,  tfc,  v.  PhiUips,  16  Peters, 
122 ;  Thmnas  v.  Da  Costa,  8  Taun.  R.  846  ;  Hams  v.  Clark,  8 
Comstock  R.  115, 117, 118  ;  Story  on  Bills,  §  13  ;  1  Eq.  Cas. 
Ab.  p.  93,  pi.  5  ;  11  Ves.  p.  22,  Wright  v.  Morley ;  Cross  on 
Lien,  p.  295,  Law  Library  18,  U.  S. ;  9  Paige  435,  Cwtis  y. 
Tyler.) 

II.  The  letter  of  August  14, 1846,  from  Growers  to  Dodge, 
and  the  action  of  Mr.  Dodge  thereupon,  were  an  agreement  that 
the  bills  should  be  paid  from  this  particular  fund — the  proceeds 
of  the  cotton — and  the  bills  are  to  be  treated  as  if  they  had 
expressed  on  their  face  that  they  were  payable  therefrom. 

III.  The  defendants  were  agents  merely,  and  were  paid  by 
the  plaintiffs.  The  plaintiffs  were  carrying  on  the  general 
business  of  shipping  cotton,  on  joint  account  and  profit  with 
Messrs.  Gowers  (sharing  the  commissions),  and  were  also  the 
owners  of  the  810  bales,  the  proceeds  of  which  are  now  in  qu«- 
tion.  The  plaintiffs  intrusted  their  property,  the  sale  of  it,  and 
the  custody  of  the  proceeds,  to  Messrs.  Gowers  ;  the  defendants 
were  in  no  wise  responsible  for  the  solvency  or  fidelity  of 
Messrs.  Gowers.  The  commission  of  one  per  cent,  which  the 
defendants  received  from  the  plaintiffs,  was  all  their  compensa- 
tion ;  and  this  was  for  accepting  and  paying  the  plaintiffs'  bills, 
and  drawing  and  negotiating  the  sterling  bills,  and  conducting 
such  correspondence  as  was  connected  with  it.  The  plaintiff 
could  have  employed  any  other  agents.  As  agents,  and  by  vir- 
tue of  said  agreement,  the  defendants  had  a  lien  on  these  funds 
in  the  hands  of  Gower,  Nephew  &  Co.  They,  as  the  factors  of 
the  plaintiffs,  also  had  a  lien,  which,  by  their  acceptance  of 
said  bills  and  by  said  agreement,  inured  to  the  benefit  of  the 
plaintiffs. 

IV.  By  the  stipulation  between  the  parties,  if  the  defendants 
are  entitled  to  have  this  balance  applied  on  said  protested  bills, 
it  is  to  be  paid  to  them  for  that  purpose. 

By  the  Coubt.  Duer,  J. — It  is  admitted  that  the  fund,  now 
in  controversy,  has  arisen  from  the  sale,  by  the  consignees,  of 
cottons  belonging  to  the  plaintiffs,  and  that  the  sum  retained  by 
the  consignees  is  sufficient  to  cover  all  the  advaneea  made  to 
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the  plaintiffs,  an<^  all  necessary  charges.  The  plaintiffs,  there- 
fore, as  shippers  and  owners  of  the  cottons,  mast  be  entitled  to 
the  surplus  which  they  now  claim,  unless  we  shall  be  convinced 
that  the  whole  proceeds  of  the  cottons  were  so  appropriated  to 
the  satisfaction  of  the  sterling  bills  drawn  by  the  defendants, 
which  they  have  been  compelled  to  pay,  as  to  render  it  our  duty 
to  apply  them,  so  far  as  we  are  enabled,  to  that  purpose. 

It  is  insisted,  on  the  part  of  the  defendants,  that  in  giving 
their  assistance  to  carry  into  execution  the  arrangement  of  the 
14th  of  August,  1846,  between  Gower  &  Go.  and  the  plaintiff, 
Dodge,  they  acted  as  the  agents  of  Dodge,  and  through  him,  of 
the  shippers  to  whom  he  made  advances,  and  not  as  the  agents 
of  the  consignees,  Gower  &  Co. ;  that,  consequently,  the  accep- 
tance and  payment  of  each  bill  drawn  upon  them  by  Dodge,  in 
pursuance  of  the  arrangement,  ought  to  be  considered  as  an 
advance  made  by  them  to  the  shippers  of  the  cotton,  against 
which  the  bill  was  drawn,  upon  the  faith  that  the  proceeds  of 
the  consignment  should  and  would  be  applied  to  the  satisfaction 
of  the  sterling  bills,  which  they,  the  defendants,  for  their  own 
reimbursement,  were  authorized  to  draw ;  that  they,  therefore, 
acquired,  in  ea^h  case,  an  equitable  lien  upon  the  cotton  shipped, 
and  its  proceeds  in  the  hands  of  the  consignees — a  lien  which, 
in  the  present  case,  has  not  been  affected  by  the  failure  or  the 
acts  of  the  consignees,  but  which  this  court,  so  far  as  it  has 
power,  by  awarding  to  them  the  payment  of  the  fund,  now  under 
its  control,  is  bound  to  enforce. 

Those  positions  were  rested,  partly  upon  general  principles 
of  law,  and  partly  upon  the  construction  which  the  learned 
counsel  for  the  defendants  gave  to  the  arrangement  of  the  14th 
of  August,  and  to  the  subsequent  acts  and  correspondence  of 
Dodge. 

We  have  examined,  with  attention,  the  numerous  authorities, 
that  were  cited  by  the  learned  counsel  for  the  defendants,  but 
cannot  perceive,  that  reasonably  construed,  they  lend  any  coun- 
tenance to  the  doctrine  that  they  were  alleged  to  establish. 
There  is  no  case,  in  its  material  circumstances,  resembling  the 
present,  in  which  a  lien  legal  or  equitable,  has  been  held  to  exist : 
none  in  which  an  advance  of  moneys  to  the  shipper  of  goods 
by  a  third  person,  not  the  consignee  of  the  goods,  nor  having 
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any  power  of  disposition  or  control  in  relation  to  them,  has 
been  held  to  create  a  ]ien,  or  to  operate  as  an  equitable  assign- 
ment, in  his  faTor,  without  the  further  proof  that  such  was,  in 
reality,  the  agreement  or  understanding  of  the  parties.  The 
mere  fact,  that  the  moneys  would  not  have  been  adYanced,  had 
not  the  shipment  been  made,  has  never  been  deemed  sufficient, 
and  we  are  therefore  of  opinion,  that  the  claim  of  the  defend- 
ants to  the  fund  in  controversy,  unless  it  can  be  rested  upon  a 
positive  contract,  must  be  rejected.  The  defendants  were  not 
the  consignees  of  the  cotton,  nor  in  any  sense  the  factors  of 
the  owners  and  shippers.  The  cotton  was  never  in  their  actual 
or  constructive  possession.  It  is  true  that  the  invoices  and  bills 
of  lading,  were  transmitted  to  them,  and  were  sent  through 
them  to  the  consignees,  Gower  &  Go. ;  but  they  were  not  trans- 
mitted for  the  purpose,  nor  with  the  effect,  of  giving  to  them 
any  power  of  disposition  or  control,  in  relation  to  the  cotton, 
or  its  proceeds,  but  merely  as  evidence  that  the  proper  shipment 
had  in  fact  been  made,  and  that  the  limits  which  Dodge,  as  the 
agent  of  the  consignees,  in  making  advances, -was  bound  to 
observe,  had  not  been  exceeded.  Without  this  evidence,  it  is 
true,  the  defen(}ants  would  not  have  accepted  the  bills  of  Dodge, 
for  the  plain  reason  that,  unless  this  evidence  was  furnished, 
they  had  no  authority  to  draw  for  their  own  reimbursem<mt, 
upon  the  consignees,  Gower  &  Go.  These  circumstances,  how- 
ever, by  no  means  justify  the  inference,  that  by  the  understand- 
ing of  the  parties,  the  cotton  and  its  proceeds  were  appropri- 
ated to  the  payment  of  the  sterling  bills,  drawn  by  the  defend- 
ants, since  they  are  entirely  consistent  with  the  supposition 
that  their  sole  reliance  for  the  payment  of  those  bills,  was  upon 
the  personal  responsibility  of  Gower  &  Co.  They  agreed  to 
accept  and  pay  the  bills  of  Dodge,  properly  drawn,  upon  the 
assurance  of  Gower  &  Go.,  that  the  sterling  bills  drawn  by 
them  for  their  reimbursement,  would  be  duly  honored.  It  was, 
indeed,  agreed,  between  the  shippers  of  cotton,  and  the  con- 
signees, that  all  advances  made  to  the  former,  together  with 
commissions  and  charges,  should  be  deducted  from  future  sales, 
but  there  was  no  privity  whatever,  betwe^i  the  shippers  and 
the  defendants,  unless  in  particular  cases,  it  was  created  by  an 
express  agreement.    No  such  privity  was  contemplated  by,  or 
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resulted  from  the  arrangement  of  the  14th  of  August,  under 
which  all  the  parties  were  acting.  It  may  be,  that  the  relation 
between  the  defendants  and  Gower  &  Co.,  was  such  as  to  make 
it  the  duty  of  the  latter  to  apply  the  proceeds  of  the  cotton  to 
the  satisfaction  of  the  bills  drawn  upon  them  by  the  former ; 
but  if  so,  it  only  follows,  that  it  is  against  the  proceeds  which 
remained  in  the  hands  of  Gower  &  Co.,  or  their  assignees,  and 
which  exceeded  the  amounts  of  the  protested  bills,  and  not  against 
the  surplus  belonging  to  the  shippers,  that  the  defendants  ought 
to  have  asserted  their  claim.  The  shippers  agreed  that  from 
the  proceeds  of  the  cotton,  a  sum  sufficient  to  cover  all  the 
advances  and  charges  for  which  they  were  liable  to  the  con- 
signees, should  be  retained  by  the  latter,  but  they  did  not  agree 
that  the  moneys  so  retained  should  be  applied  to  the  indem- 
nity of  the  defendants,  and  that  in  the  event  of  a  misapplication, 
the  surplus  belonging  to  themselves,  should  be  liable ;  yet,  it  is 
upon  the  supposition  of  a  contract,  of  which  there  is  no  evi- 
dence, and  the  existence  of  which  we  have  no  right  to  infer, 
that  the  claim 'of  the  defendants,  as  now  advanced,  is  mainly 
founded. 

Nearly  the  whole  argument,  on  the. part  of  the  defendants, 
proceeded  on  the  assumption  that  in  accepting  and  paying  the 
bills  of  Dodge,  and  in  drawing  for  their  reimbursement,  they 
acted  as  the  agents  of  the  shippers  of  the  cotton,  and  not  of 
Gower  &  Co.,  the  consignees.  Even  could  we  assent  to  this 
view  of  the  relations  of  the  parties,  it  is  by  no  means  a  necessary 
consequence  that  the  defendants  acquired  a  lien  which  could 
give  them  a  just  claim  to  the  surplus  proceeds  now  in  contro- 
versy, while,  on  the  other  hand,  if  this  view  is  erroneous,  the 
claim,  unless  it  can  be  rested  upon  a  positive  contract,  is  mani- 
festly groundless.  It  is  manifestly  groundless,  if  the  defendants 
acted  throughout  merely  as  the  disbursing  agents  of  Gower  & 
Co.,  under  their  instructions,  for  their  accommodation,  and  look- 
ing to  them  alone  for  their  compensation  and  indemnity ;  and 
that  it  was  in  this  character  they  acted,  and  in  this  light  alone^ 
that  their  acts  are  to  be  viewed,  we  are  entirely  satisfied. 

The  circumstances  that  they  were  selected  as  agents  by  Dodge, 
and  that  their  commissions,  as  such,  were  to  be  paid  out  of  the 
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property  shipped,  we  regard  as  wholly  immaterial.  Althongh 
selected  by  Dodge,  it  was  not  by  his  instructions  that  they  were 
governed,  nor  for  his  benefit  that  they  acted.  In  accepting  and 
paying  his  bills  they  acted  at  the  request,  and  for  the  accommo- 
dation of  Gower  &  Co.,  to  enable  them  to  make  the  necessary 
advances  to  shippers,  and  their  authority  to  draw  for  their 
reimbursement  was  not  derived  from  Dodge,  but  solely  from  his 
and  their  principals. 

As  to  their  commissions  they  were  fixed  by  agreement 
between  them  and  the  Gowers,  who  alone  were  personally  liable 
to  them  for  their  payment.  That  they  should  be  a  charge  upon 
the  property  consigned  was  a  part  of  the  contract,  not  between 
them,  but  between  the  consignees,  and  the  shippers. 

Such  are  our  views  of  the  relations  between  the  shippers  of 
cotton,  the  consignees,  and  the  defendants,  as  they  grew  out  of 
the  arrangements  of  the  14th  of  August,  and  we  are  of  opinion 
that  there  are  no  special  circumstances,  that  distinguish  the  case 
and  rights  of  the  plaintiffs,  from  those  of  other  shippers.  Their 
property  is  not  subject  to  the  claim  which  is  now  urged,  unless 
that  of  other  shippers  would  have  been  equally  liable. 

We  do  not  consider  the  letter  of  Dodge,  of  the  24th  of  April, 
'47,  as  designed  to  vary,  in  any  respect,  the  rights  and  liabili- 
ties of  the  parties  under  the  arrangement  of  the  14th  of  August 
The  terms  of  the  letter  are  easy  to  be  reconciled  with  that 
construction  of  the  arrangement  which  we  have  adopted,  and 
whether  Dodge  has  rendered  himself  personally  liable  to  the 
defendants  for  the  whole  or  any  portion  of  the  protested  bills, 
is  a  question  which,  in  this  suit,  we  have  no  right  to  determine, 
and  must  therefore  refuse  to  consider.  This  liability,  were  it 
established,  could  not  operate  as  an  equitable  assignment  of 
the  property  of  the  plaintiffs. 

The  plaintiffs,  in  our  judgment,  are  entitled,  in  respect  to 
the  fund,  to  the  decree  which  they  ask. 

As  the  suit,  however,  is,  in  a  measure,  amicable,  the  fund 
having  been  transferred  to  this  country,  with  the  consent  of  the 
parties,  in  order  that  their  rights  might  be  here  determined,  the 
aggr^ate  costs  must  be  equally  divided,  and  if,  upon  the  divi- 
sion, an  excess  shall  be  found  due  to  the  plaintiffs,  their  judgment 
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against  the  defendants  must  be  limited  to  that  sum  ;  if  the  excess 
shall  be  in  favor  of  the  defendants,  it  must  be  deducted  from, 
and  paid  to  them  out  of  the  fund. 
Decree  modified  accordingly. 


John  B.  Staples  v.  Ghables  Gould. 

The  plaintiif  not  owmog  any  Canton  Co.  stock,  employed  defendant^  a  broker 
who  owned  none  of  it»  to  seU  for  him  200  shares^  at  |66  per  share,  deliverable 
at  plaintiflTs  option,  at  any  time  within  thirty  days  thereafter,  and  deposited 
with  defendant  $750,  to  protect  him  against  loss^  in  the  business  of  such  agency. 
The  broker  contracted  to  so  sell,  and  notified  the  plaintifi^  and  within  the  thirty 
days»  but  without  consultiog  him,  bought  and  delivered  stock  in  execution  of 
the  contract  Held,  that  the  contract,  which  the  defendant  was  employed  to 
make,  and  the  one  made,  were  prohibited  by  the  statute  in  relation  to  stock 
jobbing.  That  the  money  deposited,  was  advanced  to  be  used  for  an  illegal 
purpose,  and  to  induce  the  defendant  to  engage,  on  plaintiff's  account,  in  a  busi- 
ness prohibited  by  law,  and  could  not  be  recovered  back,  the  agency  not  having 
been  revoked,  nor  a  return  of  the  money  demanded,  within  the  thirty  days. 
Such  a  deposit,  is  not  a  payment,  or  delivery  of  money,  by  way  of  premium,  or 
difference,  within  the  meaning  of  §  8,  of  the  act  Ilie  fact  that  the  defendant 
makes  the  contract  to  sell,  in  his  own  name,  without  disclosing  his  principal, 
does  not  affect  the  rights  of  the  partiea 
(Before  Duer,  Paiit^  and  Boswokth,  J.J.) 
(February  17,  28,  1862.) 

This  action  was  tried  before  the  Chief  Justice,  in  December, 
1851,  and  a  yerdict  taken  for  the  plaintiff,  for  $800,  subject  to  opi- 
nion of  the  court,  at  a  general  term.  The  pleadings  and  evidence 
establish  the  following  facts.  The  plaintiff,  on  the  15th  of  Janu- 
ary, 1851,  employed  the  defendant,  a  broker,  to  sell  for  him  200 
shares  of  Canton  Company  stock,  at  the  price  of  $66  per  share, 
deliverable  at  the  option  of  the  plaintiff  at  any  time  within  thirty 
days  from  that  date,  the  stock  to  be  paid  for  on  delivery.  In  pur* 
suance  of  such  employment,  the  defendant,  on  the  same  day,  as 
such  broker  and  agent,  and  with  the  knowledge  of  the  plaintiff, 
contracted  to  sell  100  shares,  to  Gilbert,  Cobb  &  Johnson,  and 
100  shares  to  Wheelock  &  Brothers,  at  $66  per  share,  deliver- 
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able  at  the  option  of  the  plaintiff,  any  time  within  thirty  dajrs 
thereafter.  The  contracts  were  made  in  tlie  name  of  the  defend- 
ant, without  his  disclosing  to  the  purchasers,  that  the  plaintiff 
was  his  principal.  On  the  same  day,  the  plaintiff  deposited 
with  the  defendant,  $750,  in  money,  ^'  for  the  purpose  of  protect- 
ing the  defendant  against  loss  or  damage  in  the  business  of  such 
agency,''  and  with  the  agreement  and  understanding  between 
them,  "  that  the  defendant  should  have  the  right  to  retain  so 
much  of  the  moneys,  Os  should  be  necessary  fully  to  indemnify 
and  save  him  harmless  from  loss  or  damage,  by  reason  of  such 
sales,  so  to  be  made  by  hun,  as  the  broker  or  agent  of  the  plain- 
tiff." And  the  plaintiff  agreed,  in  consideration  of  the  accept- 
ance of  such  agency,  by  the  defendant,  to  indemnify  and  save 
liim  harmless  from  all  loss  and  damage,  by  reason  of  such 
agency,  and  to  fulfil  and  perform  the  contracts  of  sale,  so  made 
by  the  defendant,  as  his  agent  and  broker. 

The  plaintiff  did  not  own  any  stock  when  he  employed  the 
defendant  to  make  the  contract  of  sale,  nor  at  the  times  when 
the  contracts  were  -made,  nor  at  any  time  within  thirty  days 
thereafter.  The  defendant  did  not  own  any  of  the  stock,  at  the 
time  he  made  the  contracts.  On  the  20th  of  January,  1850, 
850  shares  of  stock,  of  this  company,  were  transferred  to  the 
defendant,  on  the  transfer  books  of  the  company.  On  the  same 
day  he  transferred  to  each  of  the  purchasers,  the  100  shares  of 
stock,  contracted  on  the  15th,  to  be  sold  them  respectively. 
This  stock  brought  on  the  morning  of  the  20th,  $80,  and  at  the 
close  of  that  day,  $85,  per  share.  Before  and  at  the  expiration 
of  the  thirty  days,  it  was  worth  less  than  $66,  per  share.  There 
was  no  evidence  tending  to  show,  that  the  plaintiff  knew  of  the 
delivery  of  the  stock,  on  the  20th  of  January,  to  the  purchasers, 
or  that  the  defendant  requested  the  plaintiff  to  furnish  any 
stock,  to  be  delivered  in  satisfaction  of  the  contracts,  or  that  the 
plaintiff  offered  to  furnish  the  stock,  to  enable  the  defendant  to 
pei:form  his  contracts,  or  as  a  satisfaction  for  the  defendant's 
stock,  which  had  been  delivered  in  execution  of  the  contracts. 
There  was  no  attempt  to  prove,  that  the  plaintiff,  daring  the 
thirty  days  next  after  the  making  of  the  contracts,  demanded  a 
return  of  the  $750,  from  the  defendant,  or  notified  him  not  to 
perform  the  contracts. 
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Tlie  Chief  Justice  "  reserved  all  the  .questions  in  the  case,  and 
directed  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  upon  a  case  to  be  made,  either  party  to  be  at  liberty  to 
turn  the  case  into  a  bill  of  exceptions,  the  case  to  be  heard  at 
general  term,  without  an  appeal,  and  with  liberty,  to  the  court, 
to  order  a  nonsuit  or  judgment  for  the  defepdant." 

The  case  made,  shows  the  facts  to  be  as  before  stated. 

C.  P.  Kirklandj  for  plaintiff,  insisted  that  he  was  entitled  to 
judgment  upon  the  verdict. 

• 

I.  The  $750  was  paid  by  the  plaintiff  to  the  defendant  sub- 
stantially as  a  premium  or  difference ;  and  the  case  is  within 
the  spirit  and  intent  of  the  6th  and  8th  sections  of  the  act  to 
prevent  stockjobbing.     (1  R.  S.  892,  8d  ed. ;. 710, 1st  ed.) 

The  plaintiff  is,  on  this  ground,  entitled  to  recover. 

The  facts  stated  in  the  defendant's  answer,  show  that  the 
money  was  paid  to  and  received  by  him  as  a  difference,  and  that 
this  was  the  substance  of  the  transaction  between  the  parties. 

II.  If  this  is  not  so,  then  the  contract  between  the  plaintiff 
and  defendant  was  a  legal  one  ;  the  plaintiff  legally  employed 
the  defendant,  to  make  a  lawful  contract  for  the  sale  of  the 
stock.  The  testimony  shows  that,  at  the  time  the  defendant 
contracted  to  sell  to  Gilbert  &  Johnson,  and  to  Wheelock  & 
Brother,  neither  he  nor  the  plaintiff  had  any  stock.  Conse- 
quently, the  defendant's  contract  with  Gilbert  &  Johnson,  and 
Wheelock  &  Brother,  was  an  illegal  contract,  such  an  one  as  he 
had  no  right  or  power  to  make  to  affect  the  plaintiff,  in  any 
manner.  He,  of  course,  is  not  entitled  to  retain  the  money. 
(Vide  Sects,  above  cited.) 

III.  But  suppose  the  defendant's  contract  with  Johnson,  &c., 
to  be  legal,  then,  clearly,  the  defendant  has  no  right  to  retain 
the  money,  because  he  delivered  the  stock  within  five  days  after 
the  contract,  instead  of  waiting  the  thirty. .  The  plaintiff  has  a 
right  to  the  thirty  days,  and  if  the  defendant  delivered  before, 
it  was  at  his  own  risk. 

lY.  Assuming  the  whole  transaction,  in  all  its  parts,  to  have 
been  legal,  it  is  manifest  that  the  defendant  cannot  retain  the 
money.    He  could,  in  no  legal  sense,  have  been  damnified, 
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because  at  the  expiration  of  the  thirty  days,  fixed  by  the  con- 
tract, the  stock  was  below  the  contract  price  with  Johnson,  &c, 
viz.  66.  The  defendant  could,  therefore,  have  delivered  it, 
and  thus  fulfilled  the  contract,  without  any  loss  whatever. 

J.  Larocque,  for  defendant. 

I.  Neither  the  plaintiff,  nor  the  defendant,  at  the  time  when 
the  latter  was  employed  by  the  former  to  sell  stock,  haying 
had  the  possession,  ownership,  or  control  thereof,  the  whole 
contract  was  illegal  and  void.  (2  B.  S.  892,  3d  edition,  sees.  6 
and  7.) 

II.  The  deposit  of  the  $750,  now  sought  to  be  recovered 
back,  was  made  to  secure  this  illegal  contract ;  and  the  well 
settled  principle,  that  the  law  will  not  assist  either  party  to 
such  a  contract  to  enforce  any  of  its  provisions,  or  to  recover 
back  any  thing  advanced  under  it,  therefore  applies,  and  bars  a 
recovery.     (Pennington  v.  Tovmsendt  7  Wend.  276 ;  JVeffw  v. 
Clark,  4  Hill,  424  ;  2  Sand.  S.  C.  146,  BeU  v.  Quin.)    (1.)  This 
is  not  the  case  of  a  premium  or  difference  actually  paid, 
under  the  8th  section  of  the  act,  but  only  that  of  a  DEPOsrr  of 
money,  with  the  agent  or  broker  employed  to  make  the  con- 
tract, as  an  indemnity  or  security  to  him,  against  a  premiom 
or  difference  which  he  might  be  compelled  to  pay,  in  consequence 
of  making  it.     (2.)  The  8th  section,  giving  the  action  to  reco- 
ver back  a  premium  or  difference  paid,  is  highly  penal,  and 
must  therefore  be  strictly  construed.     (3.)  It  has  been  decided, 
that  money  lent  to  be  staked  on  the  event  of  a  horse  race,  cannot 
be  recovered  back,  on  account  of  the  illegality  of  the  contract,  to 
facilitate  the  making  of  which  it  is  lent.     {Ruckman  v.  Bryan, 
8  Denio,  840,  ed.  807  ;  McKinnel  v.  Robinson,  3  Mees.  &  W. 
484  ;  Cannan  v.  Bryce,  8  Barn.  &  Aid.  179  ;  and  other  cases 
cited  in  Ruckman  v.  Bryan,  1  R.  S.  639,  ^  9.)     (4.)  This  is  a 
stronger  case  for  the  defendant  than  that,  because  there  is  no 
evidence  here,  that  when  the  contract  was  made,  the  defendant 
knew  that  the  plaintiff  had  not  the  stock,  while  the  borrower, 
in  the  case  of  the  bet,  was  himself  a  particeps  criminis. 

III.  The  defendant,  on  discovering  that  the  plaintiff  had  not 
the  stock,  which  he  had  employed  him  to  sell,  as  his  broker,  was 
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justified  in  fulfilling  the  contract  before  the  expiration  of  the 
thirty  days.  (1.)  He  was  exposed  to,  and  has  actually  sustained 
a  very  severe  loss,  in  addition  to  the  $750,  now  in  controversy, 
and  which  loss  would  have  been  more  than  doubled  at  the  price 
to  which  the  stock  afterwards  rose.  (2.)  The  defendant  was 
not  bound  to  take  advantage  of  the  illegality  of  a  contract, 
which  he  had  made,  according  to  established  usage,  in  his  own 
name,  without  disclosing  his  principal. 

For  these  reasons,  there  should  be  judgment  for  defendant, 
with  costs. 

Br  THE  Court.  Boswobth,  J. — ^The  plaintiff  advanced  his 
money  to  the  defendant,  to  indemnify  him  against  any  losses  he 
might  incur  by  reason  of  making,  or  having  made,  contracts  for 
the  sale  of  two  hundred  shares  of  Canton  stock.  The  obvious 
purpose  of  the  advance  was  to  furnish  moneys,  with  which  the 
defendants  might  pay  the  amount  of  any  increase  there  might 
be  in  the  value  of  the  stock  on  the  day  for  the  delivery  of  it, 
above  the  contract  price  of  $66  per  share.  The  plaintiff  did 
not  own  any  stock  at  the  time  he  authorized  the  contract  to  be 
made,  nor  at  the  time  he  was  notified  that  the  contracts  had 
been  made,  nor  within  thirty  days  thereafter.  The  only  inference 
is,  that  he  employed  the  defendant  to  make  a  contract,  which  is 
declared  void  by  statute.  If  it  was  intended  that  the  defendant 
should  contract  in  tiie  plaintiff's  name,  as  principal,  then  he 
employed  the  defendant  to  make  a  contract,  falling  within  the 
express  words  of  the  statute,  in  relation  to  stock  jobbing,  1  B. 
S.710,  §6. 

It  was  probably  intended  that  the  defendant  should  contract 
it  in  his  own  name,  without  disclosing  his  principal.  If  this  was 
not  intended,  the  deposit  of  the  $750,  as  an  indemnity  against 
the  consequences  of  contracting,  would  •be  an  idle  ceremony. 
For  if  it  was  intended  that  the  defendant  should  expressly  con- 
tract, as  agent,  in  behalf  of  the  plaintiff,  as  principal,  no  indem- 
nity would  be  wanted,  as  the  defendant  could  not  then  in  any 
event  be  subjected  to  liability,  or  loss,  by  reason  of  making  the 
contract,  whether  the  transaction  was  lawful  or  unlawful.  A 
contract  on  time  for  the  sale  of  stock,  made  through  the  medium 
of  a  broker,  where  the  name  of  the  principal  is  not  disclosed, 
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is  as  much  within  the  mischief  of  the  statute,  as  if  made  by  the 
principal  personally  in  his  own  name.  (6  Paige,  124,  Gram  v. 
Stebbins  and  Stebhins ;  2  Hall,  162,  J.  ^  W.  G.  Ward  v.  Van 
Duzer,) 

The  defendant  did  not  own  any  stock,  when  be  made  the 
contracts.  The  contracts  were  therefore  void,  whether  regarded 
as  his  contracts  or  those  of  the  plaintiff.  The  answer  and  com- 
plaint severally  aver  that  the  contracts  were  made  by  the  de- 
fendant, on  account  of  the  plaintiff. 

The  money  advanced  was  delivered  to  the  defendant,  to 
secure  his  aid  in  furtherance  of  an  object,  repugnant  to  the 
express  provisions  of  the  statute,  and  to  be  put  by  the  latter  to 
an  unlawful  use,  if  such  use  of  it  should  become  necessary  to 
save  him  from  loss  or  damage  on  his  contracts.  It  was  therefore 
advanced  to  be  used  for  an  illegal  purpose,  and  as  an  induce- 
ment to  the  defendant,  to  engage,  on  the  account  of  the  plaintiff, 
in  transactions  contravening  the  policy  of  a  statute  law  of  the 
state.  It  is  well  settled  that  an  act  malum  prohibitum,  or 
malum  in  se,  cannot  be  made  the  foundation  of  a  civil  right, 
which  will  be  enforced  in  a  court  of  justice.  If  a  person  lends 
money,  or  sells  property  to  be  put  to  an  unlawful  use,  and  if 
such  unlawful  use  enters  into  the  contract,  and  is  the  induce- 
ment to  the  loan  or  sale,  the  lender  cannot  recover  back  the 
money  lent,  nor  the  vendor,  for  the  property  sold,  though  not  in 
any  other  respect,  a  party  to,  or  connected  with,  the  unlawful 
action.  (5  Denio,  364,  Morgan  v.  Groff;  2  Sand.  S.  C.  E.  146, 
BeM  V.  Quin ;  7  Wend.  276,  Pennington  ^  Kean  v.  Townsend; 
8  Mees.  &  Wells,  434,  McKinnell  v.  Robinson;  Vide  Gfray  v. 
Hook,  4  Corns.  449.) 

The  plaintiff  cannot  recover  under  §  8  of  the  statute.  That 
section  provides  that,  **  every  person  who  shall  pay  and  deliver 
any  money,  by  way  of  •premium  or  difference,  in  pursuance  of  am/ 
contract  or  wager,  in  the  two  last  sections  declared  void,  may 
recover  such  money,  ic,  of  and  from  the  party  receiving  the 
same,  and  his  personal  representatives." 

This  was  not  paid  or  delivered  as  a  premium  or  difference.  It 
was  paid  or  delivered  to  indemnify  the  defendant  against  the 
losses  to  which  his  contract  might  subject  him.  It  was  not  paid 
either  as  a  premium  or  difference,  in  pursuance  of  the  contrael 
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of  sale  which  defendant  made  with  Gilbert,  Cobb  &  Johnson, 
or  with  Wheelock  &  Brother.  There  was  never  anything  paid 
in  parsnance  of  either  of  those  contracts,  as  a  premium  or  differ- 
ence ;  there  was  a  literal  performance  of  each  of  those  con- 
tracts by  a  delivery  of  the  stock  sold.  That  section  evidently 
means  that  where  a  person  sells  stock  on  time,  not  then  being 
the  owner  of  any,  at  a  stipulated  price,  and,  instead  of  deliver- 
ing it,  pays  the  excess  of  its  market  value  above  the  contract 
price,  or  receives  the  excess  of  the  contract  price  above  the 
market  value,  the  party  so  paying  the  premium  or  the  difference, 
may  recover  back  the  amount  thus  paid.  The  extent  of  tibe 
statutory  provisions  is  simply  this :  the  contract  of  sale  is 
made  void  ;  it  cannot  be  enforced  by  either  party,  neither  can 
recover  damages  for  the  breach  of  it.  If,  instead  of  being  lite- 
rally executed,  either  party,  in  pursuance  of  such  contract,  has 
paid  or  delivered  money  by  way  of  premium  or  difference^  he  may 
recover  it  back.  In  this  case  the  defendant,  in  substance  and 
effect,  received  the  money,  to  he  paid  by  him  by  way  of  premium 
or  difference,  if  the  market  value  of  stock  at  the  period  for 
fulfilling  the  contracts,  should  exceed  the  contract  price ;  this, 
at  all  events,  is  the  interpretation  of  the  object  of  the  advance 
most  favorable  to  the  plaintiff,  so  far  as  his  right  to  recover 
under  the  eighth  section  is  concerned.  If  it  was  in  fact  ad- 
vanced, or  deposited,  merely  to  secure  the  defendant  from  loss, 
by  reason  of  making  the  contract,  without  any  intention  that  it 
should  be  actually  aj^lied  in  any  event,  to  pay  a  premium  or 
difference,  then  the  advance  or  deposit  is  not  such  a  payment  or 
delivery,  as  is  specified  in  the  eighth  section  of  this  act,  there- 
fore it  cannot  be  recovered  back  under  that  section  (5  Denio, 
364,  Morgan  v.  Gross).  Neither  can  the  plaintiff  say  that  he  re- 
pented of  his  intended  violation  of  the  statute  before  it  was 
violated,  that  he  so  notified  the  defendant,  revoked  the  agency, 
and  demanded  a  return  of  the  money,  and  that  therefore  he  is 
entitled  to  recover  it  back.  The  plaintiff  cannot  recover  on 
such  grounds  ;  even  if  the  law  would  aid  him  to  recover  back 
the  money,  on  such  a  state  of  facts,  it  is  a  suffieient  answer  to 
say,  that  such  are  not  the  facts  of  this  case. 

There  is  no  proof  of  a  revocation  of  the  agency ;  on  the  con- 
trary, the  contracts  were  made  for  the  plaintiff's  benefit.    He 
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was  so  notified,  and  did  not  dissent ;  no  request  for  a  return  of 
the  money  was  made,  until  after  the  whole  time,  allowed  for  a 
delivery  of  the  stock,  had  elapsed.  If  the  loctis  pemteniu^  could 
continue  beyond  that  period,  it  would  continue  until  the  plam- 
tiff's  claim  should  be  barred  by  the  statute  of  limitations ;  the 
repentance  for  which  the  law  gives  opportunity  to  a  party  is 
repentance  of  a  purpose  to  offend  against  public  policy,  or  to 
violate  the  laws,  and  not  of  having  lost  his  money  ;  it  must  there- 
fore be  exercised  while  a  contract  is  executory,  or  before  the 
contingent  event  happens ;  the  happening  of  the  event  is  the 
crisis  in  the  contract,  which  terminates  all  election,  option,  or 
repentance.  'If  that  principle  could  by  any  possibility  be 
applied  to  a  case  of  this  character,  the  rescission  of  the  contract, 
and  demand  of  a  return  of  the  money,  should  have  been  made 
within  the  thirty  days  fixed  for  the  delivery  of  the  stock. 

What  would  have  been  the  rights  of  the  parties  if  it  had 
appeared  that  the  plaintiff,  during  the  thirty  days,  had  notified 
the  defendant  not  to  perform  the  contracts,  and  bad  demanded 
a  return  of  the  money  advanced,  it  is  unnecessary,  therefore, 
to  discuss,  and  no  opinion  is  intended  to  be  expressed  on  that 
point. 

On  the  case  as  now  presented  to  the  court,  the  verdict  should 
be  set  aside,  and  a  judgment  of  non-suit  entered. 


Cathsbike  Bbown  t;.  William  T.  Bubungham,  and  others. 

DESCENT. 

The  rule  of  the  eommon  law,  that  in  the  desoent  of  a  newl  j  purchased  laheritaDee 
the  blood  of  the  father  is  to  be  preferred,  is  not  applicable  when  the  descent  is 
to  brothers  and  sisteri^  or  their  descendants.  • 

Hie  rule  is  in  fact  abolished  in  erery  case  of  a  descent  for  which  the  statnle  pro- 
Tides. 

Whether  it  is  still  in  force  in  cases  omitted  by  the  statate.     QumM  f 

QwBre  also^  whether  in  thoee  cases  the  disability  of  the  half  blood  has  been  rs* 
moyedf 
(Before  Don,  Paiw^  A  BoawosiB,  J.  J.) 
Feb.  19th,  2Sth,  1861 
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The  complaint  states  that  Dorcas  M.  Remsen  died  August  1, 
1849,  intestate  and  without  lawful  issue^  or  any  father,  mother, 
brother;  or  sister,  and  at  the  time  of  her  death  was  seized  of  the 
premises  No.  150  Elizabeth  street,  of  which  she  was  first  pur- 
chaser :  that  shp  left  her  surviving  the  plaintiff  and  Ann  Eliza 
Price,  children  of  her  deceased  sister  of  the  whole  blood,  her 
only  heirs.  That  she  also  left  her  surviving  William  L.  Bur- 
lingham and  Philena  White  (wife  of  Hartson  White),  the  brother 
and  sister  of  the  intestate  of  the  half  blood  on  her  mother's  side, 
being  the  brother  and  sister  of  the  intestate  by  the  same  mother, 
but  by  a  different  father,  who  was  a  former  husband  of  the 
mother,  and  who  died  before  the  marriage  of  the  mother  and 
father  of  the  intestate,  who  claim  also  to  be  heirs  at  law  and 
tenants  in  common,  and  entitled  each  to  one-third  of  the  estate 
— that  Burlingham's  wife  claimed  an  inchoate  right  of  dower. 
The  plaintiff  insists  that  Burlingham  and  Philena  White  have 
no  interest,  but  that  herself  and  defendant  Ann  Eliza  Price  are 
each  seized  of  a  moiety  of  the  property,  and  pray  that  the 
court  may  declare  the  rights  of  the  parties,  Ac. 

The  defendants,  Burlingham  and  wife,  answer,  denying  that 
the  plaintiff  and  Ann  Eliza  are  heirs  at  law,  and  setting  up  that 
Burlingham  and  Philena  White  are  the  only  heirs  at  law  and 
each  seized  of  a  moiety,  and  that  if  plaintiff  and  Ann  Eliza  are 
entitled  to  any  share,  it  only  can  be  one-third  as  representatives  of 
a  deceased  sister,  and  admit  their  own  relationship  and  the  other 
facts  as  stated  in  the  complaint,  except  that  they  aver  that  the 
money  with  which  Dorcas  M.  Remsen  purchased  the  estate  was 
given  her  by  her  mother,  for  the  purpose  of  investment  therein. 

The  case  was  referred  to  J.  S.  Bosworth,  Esq.,  sole  referee, 
who  made  his  report  on  the  5th  day  of  June,  1851,  giving  the 
plaintiff  one-third,  and  Burlingham  and  Philena  White  each  one 
other  third  of  the  property.  From  this  decision  the  plaintiff 
appealed.  (Ann  Eliza  Price  was  excluded  from  the  inheritance 
as  illegitimate.) 

A.  R.  Dyettt  for  the  plaintiff,  made  and  argued  the  following 
points : 

I.  The  referee  erred  in  allotting  any  portion  of  the  estate 
to  Burlingham  and  Mrs.  White.    1.  Dorcas  M.  Remsen  being 
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first  purchaser,  the  estate  descended  uifeudum  anHquum,  and  no 
person  could  inherit  except  he  or  she  were  of  the  blood  of  the 
common  ancestor,  the  father  of  the  intestate  (2  Black  Comm 
222  ;  ib.  234,  6 ;  ib.  245  ;  H.  Chitt,  Des.  S,  123  ;  3  Cru.  Dig. 
859).  2.  As  between  brothers  and  sisters,  thej  do  not  inherit 
directly  from  each  other,  but  as  next  heir  to  the  common  father, 
whose  blood  is  preferred  before  that  of  the  mother.  3.  Inas- 
much as  Burlingham  and  wife  must  therefore  claim,  through  the 
father  of  the  intestate,  through  whom  the  estate  is  supposed  to 
have  already  passed,  they  cannot  inherit  unless  they  be  of  his 
blood,  and  could  have  inherited,  had  he  died  seized  of  the  pre- 
mises in  question  (Black.  Gomm.,  book  ii.  p.  204  to  206 ;  ib. 
221  to  242 ;  1  Feud.  182  ;  Redpath  v.  Richy  3  Sandford,  81). 
4.  As  Burlingham  and  Mrs.  White  had  none  of  the  blood  of  the 
intestate's  father  in  their  veins,  they  could  not  have  inherited 
from  him,  and  cannot  inherit  from  the  intestate.  Half  blood 
has  been  admitted  in  royal  descents — ^but  always  they  must  be 
of  the  blood  of  the  "  first  conquaestor  "  (Plowd.  245  ;  Co.  Litt. 
15  ;  Hilliard,  Real  Property,  2d  vol.  199,  §  78  ;  4  Kent  Comm. 
p.  403  to  408,  and  note).  5.  Our  statute  concerning  half  blood 
relatives  only  applies  where  the  party  claiming  has  some  heri- 
table bloodj  but  not  full  blood.  It  cannot  apply  where  the  party 
has  only  half  blood,  and  that  half  not  heritable.  If  in  this  case, 
Burlingham  and  Mrs.  White  had  been  children  of  the  samefathetf 
but  different  mother,  or  had  the  father's  blood  been  extinct, 
they  might  have  inherited.  Again  it  only  applies  to  relatives 
in  the  same  degree,  which  the  parties  are  not  here.  Should  it 
be  said  the  defendants  were  nearer  ;  a  distant  kinsman  of  the 
whole  blood  is  preferred  to  a  near  one  of  the  half  blood  (Black. 
Comm.  225  to  229  ;  HaUett  v.  Hare,  5  Paige  315  ;  Waits  v.  Croofc, 
Shower,  108  ;  Strahan's  Domat,  by  Gushing,  vol.  2,  p.  238,  No. 
2930-2929  ;  Champlin  v.  Baldtoin,  1  Paige,  562  j  3  R,  S.  p. 
604 ;  1  R.  L.  p.  53).  6.  Our  statute  of  descents  does  not 
impair  the  doctrine  of  the  common  law,  that  the  father's  blood 
shall  be  preferred,  except  in  the  particular  instances  in  which  it 
alters  the  rules  of  descent  from  those  of  the  common  law.  Be- 
yond that,  it  expressly  leaves  all  common  law  rules  untouched 
(1  R.  S.  751,  §§  1  to  15  inclusive ;  10  Paige,  140  j  Torres  v. 
Shaw,  8  Ewd.Gh'j  Rep.  361). 
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II.  The  referee  erred  in  exclading  Ann  Eliza  Price.  Her 
relationship  was  admitted  by  plaintiflf,  and  the  other  defendants, 
not  being  interested,  had  no  right  to  contest  it. 

III.  The  plaintiff  and  Ann  Eliza  Price,  being  of  the  blood 
of  the  intestate's  father,  and  sole  heirs  at  law  in  equal  degree  to 
the  common  ancestor,  took  per  capita  each  a  moiety,  and  the  judg- 
ment should  1)0  modified  accordingly. 

Beebe  and  Donahue  contra  : 

William  T.  Burlingham  and  Philena  White,  being  the  brother 
and  sister  of  the  half  blood  of  the  decedent,  Dorcas  M.  Remsen, 
inherit  each  equally  with  the  sister  of  the  whole  blood,  or  with 
Catherine  Brown,  the  plaintiff,  who  is  her  sole  representative 
(R.  S.,  part  2,  chap.  2,  §§  8, 15,  vol.  1,  p.  744,  2d  ed. ;  R.  L., 
chap.  12,  §  4,  vol.  1,  p.  53  ;  Chaplin  v.  Baldunn  et  al.,  1  Paige, 
562  ;  Bond  v.  Bergh,  10  Paige,  140  ;  Den  v.  Jones,  8  Halst.  840  ; 
Karwon  v.  Lowndes,  2  De  Sauss.  210). 

By  the  Court.  Duer,  J. — It  was  insisted  by  the  counsel  for 
the  plaintiff,  that  although  the  R.  S.  have  abolished  the  distinc- 
tion between  the  whole  and  the  half  blood,  so  as  to  render  the 
latter  capable  of  inheriting,  they  have  not  abolished  the  rule  of 
the  common  law,  which  declares  that  when  the  intestate  was 
the  first  purchaser  of  the  inheritance,  relatives  on  the  side  of  the 
father  shall  be  first  entitled  to  take,  so  as  to  exclude  those  on 
the  side  of  the  mother,  until  the  blood  of  the  father  shall  be 
wholly  exhausted.  The  counsel  enforced  this  position  with 
much  ingenuity  and  learning  ;  but  it  is  difficult  to  be  reconciled 
with  the  terms  of  the  statute,  and,  in  our  judgment,  is  plainly 
inconsistent  with  its  intent  and  spirit. 

It  would  be  a  sufficient  reply  to  the  argument  of  the  counsel 
to  say  that,  admitting  the  rule  of  the  common  law  upon  which 
he  insisted  to  be  still  in  force,  it  could  never  be  applied  in  a 
case  like  the  present  It  was  only  applicable  when  the  descent, 
from  the  want  of  nearer  relatives,  could  only  pass  to  collaterals 
on  the  side  of  the  father  or  mother,  and  when,  consequently, 
those  only  could  be  entitled  to  take  who  were  able  to  trace  their 
descent  from  a  common  ancestor.    But  as  between  brothers  and 
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Bisters  it  is  settled  law,  that  the  descent  is  not  necessary  to  be 
traced  from  a  common  ancestor,  but  is  immediate,  in  the  same 
sense,  as  that  from  a  father  to  a  son,  and,  in  an  elaborate  judg- 
ment, the  court  of  appeals  has  recently  determined  that  this 
doctrine  is  not  confined  to  brothers  and  sisters,  bat  extends  to 
and  embraces  their  descendants  (McGregor  y.  ComHock,  3  Cow. 
408). 

The  words  "  relatives  of  the  half  blood  shall  inherit  equally 
with  those  of  the  whole  blood  in  the  same  d^ree,''  in  ^  15  of 
the  statute,  plainly  mean,  that  such  relatives  shall  inherit  pre- 
cisely as  they  would  have  done  had  they  been  of  the  whole 
blood  ;  nor  can  it  be  doubted,  that  they  must  be  applied,  in  this 
sense,  to  every  case  of  descent,  for  which  the  preceding  sections 
in  the  statute  were  meant  to  provide. 

Apply  them  thus  construed  to  §  8,  which  declares  that  "  if  all 
the  brothers  and  sisters  of  the  intestate  be  living,  the  inheritance 
shall  descend  to  such  brothers  and  sisters.  If  any  of  them  be 
living ;  and  if  any  of  them  be  dead,  then  to  the  brothers  and 
sisters  and  every  of  them  who  are  living,  and  to  the  descend- 
ants of  such  as  shall  have  died,  4&c.,  &c./'  and  it  is  at  once  seen, 
that  the  argument  which  has  been  addressed  to  us  needs  no 
further  reply.  In  all  cases  of  a  newly  purchased  inheritance 
that  can  arise  under  §  8,  all  brothers  and  sisters  and  their 
descendants  of  the  half  blood  are  to  take  as  relatives  of  the 
whole  blood. 

We  have  said,  that  the  rule  of  the  common  law,  which  gives 
a  preference  to  the  blood  of  the  father  in  the  descent  of  a  newly 
purchased  inheritance,  applies  only  where  there  are  relatives  on 
the  side  both  of  the  father  and  mother,  and  it  merits  observa- 
tion, that  in  the  only  case  of  that  kind,  for  which  our  statute 
provides,  that  of  the  brothers  and  sisters  of  the  father  and 
mother  of  the  intestate,  and  their  descendants,  this  rule  of  the 
common  law  is  expressly  abolished  (1  R.  S.  p.  753,  ^  13).  It 
would  be  absurd  to  suppose  that  while  in  all  cases  under  the 
section  referred  to,  relatives  of  the  half  blood  of  the  mother 
would  be  entitled  to  take,  there  can  be  any  in  which  the  near- 
est relatives  of  the  half  blood  of  the  intestate  himself  were 
meant  to  be  excluded.  The  effect  of  such  a  construction  might 
be  to  give  the  whole  inheritance  to  a  second  or  third  cousin  of 
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the  half  bloody  to  the  exclusion  of  a  brother  or  sister  ;  an  effect 
which  it  is  impossible  to  believe  could  have  been  intended  by 
the  l^islature. 

The  provisions  of  the  statute  are  not  incongruous,  but  entirely 
consistent.  In  respect  to  brothers  and  sisters  of  the  father  and 
mother  of  the  half  blood,  the  rule  of  the  common  law  was 
necessary  to  be  abolished,  since  otherwise  it  would  certainly 
have  applied. 

In  respect  to  brothers  and  sisters  of  the  half  blood  of  the 
intestate,  its  abolition  was  unnecessary,  since  by  removing  the 
disability  of  the  half  blood  it  ceased  to  be  applicable. 

It  may  be  true  tha|,  in  those  cases  of  descent,  for  which  our 
fstatute  has  omitted  to  provide,  the  rigid  and  technical  rule, 
that  we  have  been  urged  to  follow,  retains  all  its  authority,  and 
it  may  also  be  true  that,  in  these  cases,  the  common  law  incapa- 
city of  the  half  blood,  has  not  been  removed ;  but  these  are 
questions  that  do  not  properly  arise  in  the  case,  and  we  shall 
Uierefore  decline  to  answer  them. 

The  judgment  at  special  term  confirming  the  report  of  the 
refisree  is  affirmed^  with  costs. 


JLlexandeb  WATSOif,  Respondent,  v.  Thb  Cabot  Bakk,  of 
Gabotsville,  Massachusetts,  Appellant 

The  endorser  of  a  note,  made  and  delivered,  to  be  diaoonnted  for  the  maker^s  bene- 
fit, lodged  it  with  defendant,  as  collateral  security  for  the  payment  of  a  nota 
'  i>f  $878,  disoonnted  for  his  own  benefit  The  defendant  had  notice  of  the  facts, 
before  the  discounted  note  fell  due,  but  presented  it  at  the  bank,  where  it  waa 
payable,  and  obtained  payment;  and  claimed  the  right  to  retain  it  as  security  for 
a  note  of  |650^  discounted  on  payment^  at  maturity,  of  the  note  for  |S76,  under 
a  previous  arrangement;  to  discount  such  a  note  in  such  a  contingency.  It  waa 
hM,  1.  That  the  bank  was  a  bond  Jlie  holder  of  plaintiff's  note,  and  could  retain 
H  as  security  for  the  note  for  $875.  i.  That  after  having  notiee  of  the  fraud 
practised  on  the  maker,  it  could  not,  by  a  contract;  with  the  fraudulent  endor- 
ser, acquire  any  new  rights  as  against  the  maker,  to  retain  it  after  the  note  for 
$875  was  paid.  8.  That  the  note  of  $660,  was  not  a  renewal  of  the  note  for 
$876,  and  the  latter  having  been  paid,  the  defendant  had  no  daim  to  plaintiff*a 
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note.  4  That  the  pajment  of  it  was  not  a  Yolmitaty  pajmeat  bj  the  pkmtMt  UM 
that  he  might  reoover  back  the  amount  of  the  note.  6.  That  this  eonrt  hae 
juriediotion  of  all  actions  against  foreign  corporations^  where  they  arise  in  tois 
city  or  county,  and  in  sndi  a  case,  the  Toluntarj  appearanee  of  the  party,  giircs 
jurisdictiott  of  the  person. 

(Before  Ditkb,  Pawi^  and  Boswoixb;  J.  J.) 
(Feb.  7,  Feb.  2a,  1862.) 

This  action  was  brought  bj  Watson,  to  recover  the  amoiint 
of  a  note  made  by  himself,  and  which,  by  the  improper  conduct 
of  third  persons,  came  to  the  possession  of  the  defendant,  who 
presented  it  at  maturity,  to  the  bank,  where  it  was  made  paya- 
ble, and  receiyed  payment  after  notice  of  the  misappropriatioB. 
WatBon  made  a  note,  dated  Sept^nber  20, 1849,  for  $400,  paya- 
ble ninety  days  after  its  date,  at  the  Mechanics'  Banking  Asso- 
ciation, in  N.  J.,  to  the  order  of,  and  delivered  it  to,  G.  F.  But- 
ler, that  he  might  get  it  discounted  for  Watson,  and  bring  the 
proceeds  to  him.  Butler  endorsed  and  delivered  the  note  to 
one  S.  Hoyt,  who  said  he  could  get  it  done  by  the  defendant 

Hoyt,  on  the  26th  of  September,  obtained  a  discount  at  the 
Cabot  bank,  for  his  own  benefit,  and  among  others,  of  a  note 
for  $875,  due  November  28,  made  by  one  Aza  Hoyt,  and 
endorsed  by  himself,  and  at  the  time  left  Watson's  note,  as  col- 
lateral security. 

On  the  26th  of  November,  Watson  having  learned  that  his 
note  was  in  the  Cabot  bank,  wrote  to  the  cashier,  stating  the 
purpose  for  which  the  note  had  been  made,  that  he  had  not 
received  one  cent  of  it,  and  requesting  an  explanation  by  return 
mail.  The  president  of  the  bank,  on  the  27th,  replied  that  they 
negotiated  a  loan  to  S.  Hoyt,  on  the  26th  of  September,  on  the 
strength  of  this  and  other  notes,  and  concluded  thus  : — "^  If  Mr. 
Hoyt  carries  out  the  arrangement  which  we  have  made  with 
him,  and  we  do  not  doubt  that  he  will  do  so,  that  note  of  yours 
will  be  released  as  early  as  six  days  before  its  maturity,  and  he 
will  return  it  to  you." 

The  arrangement  made  by  S.  Hoyt,  with  the  bank,  was,  that 
the  latter  would  discount  for  Hoyt,  a  note  of  $650,  on  receiving 
word  from  New  York,  where  the  one  for  $875  had  been  sent 
for  collection  at  its  maturity,  that  it  was  paid.  Hoyt  left  on 
the  16tii  of  November,  a  note  for  $650  to  be  discounted  under 
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this  arrangemeDt.  Hoyt  paid  the  note  of  $875,  and  the  Cabot 
bank,  on  being  informed  of  the  fact,  discounted  the  note  for 
$650,  and  sent  Hoyt  the  proceeds.  The  bank  claimed  the  $650 
note  to  be  a  renewal,  in  part,  of  the  note  for  $875,  and  a  right 
to  hold  plaintifiTs  note  as  collateral  security  for  its  payment.  It 
presented  plaintiff's  note  at  maturity,  and  obtained  payment  of 
it.  The  $650  note  was  protested.  The  defendant  subsequently 
settled,  and  gave  up  that  and  other  protested  notes,  to  Hoyt, 
on  being  paid  the  balance  due,  after  crediting  him  with  the 
amount  of  plaintiff's  note. 

The  judge,  before  whom  the  cause  was  tried,  decided  that  the 
defendant  was,  in  the  first  instance,  a  bond  fide  holder  of  plaintiff's 
note,  and  had  a  right  to  hold  it  until  the  note  for  $875  was  paid. 
That  the  discount  of  the  note  for  $650,  was  not  a  renewal  of 
the  note  for  $875,  and  that  the  bank  had  no  lien  on  it,  to  secure 
the  payment  of  the  note  for  $650.  That  the  payment  oC  plain- 
tiff's note  was  not  a  voluntary  payment,  which  would  preclude 
him  from  receiving  the  amount  of  it,  and  that  he  was  entitled 
to  a  verdict  for  $437  58,  the  amount  of  the  note  and  interest. 
Exception  was  taken  to  each  point  ruled  by  the  judge,  and  the 
appeal  brings  up  for  review,  the  exceptions  taken  at  the  trial. 
When  the  trial  commenced,  the  defendant  moved  for  a  dismissal 
of  the  complaint,  on  the  ground,  that  as  the  defendant  was  a 
foreign  corporation,  this  court  had  no  jurisdiction  of  the  party 
defendants.    The  motion  was  denied,  and  an  exception  taken. 

A.  Thompson,  for  respondent. 

I.  It  is  admitted  that  when  plaintiff's  note  was  left  with 
defendant,  as  collateral  security,  for  the  payment  of  Aza  Hoyt's 
note,  the  bank  took  it  bond  fide,  and  had  a  right  to  retain  it,  till 
said  note  was  paid. 

II.  The  plaintiff's  letter  of  26th  Nov.,  and  President  Wells' 
reply  of  27th  Nov.  1849,  prove  notice  to  the  bank,  that  plain- 
tiff's note  had  been  misapplied ;  and  the  defendant  could  not, 
after  such  notice,  make  any  new  contract  or  discount,  retaining 
the  plaintiff's  note  as  collateral  for  the  same ;  to  wit :  a  new 
discount  of  the  $650  note  after  payment  of  the  $875  note  on 
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Not.  28, 1849.  (1  Barn,  and  Adolphns,  528  ;  6  Dowl.  and  By. 
120 ;  6  Moore  and  Payne,  14  ;  4  Corns.  166.) 

III.  The  discount  of  the  $650  note  was  not  a  renewal  of  the 
$875  note. 

lY.  The  defendant  appearing  and  patting  in  an  answer,  gave 
the  court  complete  jurisdiction.  The  427th  section  of  code,  also 
oonfers  jurisdiction. 

Y.  There  was  no  evidence,  that  plaintiff  paid  the  $400  note 
voluntarily,  and  the  court  could  not  charge  the  jury  as  requested, 
nor  dismiss  the  complaint    (1  Hill,  91 ;  3  Denio,  594.) 

YI.  The  facts  of  the  case,  as  appears  by  the  evidence,  do  not 
admit  of  dispute.  The  only  question  that  could  arise  was, 
whether  an  agreement  to  discount  a  note  for  $650,  upon  the 
payment  of  a  note  for  $875,  then  running,  would  change  the 
nature  of  John  D.  Hoyt's  payment  of  such  note,  on  28th  Novem- 
ber, 18^9,  or  whether  it  continued  a  payment.  This  could  not 
be  a  question  of  fact,  but  must  be  one  of  law,  and  the  judge 
very  properly  decided,  so  far  as  the  plaintiff's  rights  were  con- 
cerned, that  the  payment  of  a  note  was  a  payment. 

U,  B.  Cawles,  for  appellant. 

L  The  appellants,  the  Cabot  Bank,  being  a  foreign  corpora- 
tion, created  by  the  laws  of  Massachusetts,  and  situated  in  and 
doing  business  in  that  state,  were  not  and  could  not  be  served 
with  process.  Therefore,  this  court  had  no  jurisdiction  over 
the  appellants. 

The  code  gives  jurisdiction  to  the  superior  court  of  the  city 
of  New  York,  where  all  the  defendants  shall  reside  or  be  per- 
sonally served  with  the  summons  within  the  city.  (Code,  Title 
5,  §  88,  &c.,  page  31 ;  Case  v.  Ohio  Ins.  Co.,  2d  Code  Rep.  148.) 

The  court,  therefore,  erred  in  refusing  to  dismiss  the  com- 
plaint on  that  ground. 

II.  The  court  erred  also  in  refusing  to  dismiss  the  com- 
plaint : 

1.  Because  the  respondent  failed  to  make  out  a  cause  of 
action. 

2.  The  evidence  did  not  support  his  complaint. 
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3.  The  agreement  set  out  in  the  complaint  was  not  proven. 

ni.  Butler  and  Hoyt  were  the  plaintiffs  agents ;  if  they  were 
guilty  of  misconduct  in  respect  to  plaintiff's  note,  the  defendants 
ought  not  to  suffer  by  reason  of  it. 

lY.  But  the  money  was,  in  fact,  raised  upon  it  in  such  manner 
that  it  performed  its  legitimate  office,  and  the  plaintiff  has  no 
legal  ground  of  complaint.  {Bank  of  Rutland  v.  Buck,  5  Wen- 
dell 66.) 

Y.  The  letter  of  the  plaintiff  to  the  defendants,  asking  an 
explanation  merely,  and  the  answer  of  the  defendants  thereto, 
November  26  and  27, 1849,  introduced  by  plaintiff,  in  the  ab- 
sence of  any  proof  of  dissatisfaction  or  hostile  action  on  the 
part  of  the  plaintiff,  accompanied  with  evidence  of  the  payment 
of  the  note  by  the  plaintiff,  prove, 

1.  That  the  explanation  given  by  the  defendants  was  satis- 
factory to  him. 

2.  That  the  arrangement  made  by  Hoyt  was  approved  and 
thereby  ratified  by  him. 

3.  That  Hoyt  had  not  performed  that  arrangement,  and  that 
by  means  thereof  the  note  in  question  was  due  and  payable  to 
the  defendants. 

YI.  But  as  the  payment  by  Watson  of  the  note  of  four  hun- 
dred dollars,  was  a  voluntary  payment  by  him,  with  a  full 
knowledge  of  the  facts,  or  with  the  means  of  such  knowledge,  he 
was  not  entitled  to  recover  back  the'  amount. 

The  complaint  should  therefore  have  been  dismissed  upon 
that  ground.  {Fketwood  v.  City  of  Jfew  York,  2  Sandford's  S. 
G.  R.  475,  and  cases  there  cited ;  Supervisors  of  Onondaga  v. 
BriggSy  2  Denio  R.  26,  and  cases  there  cited.) 

YII.  The  court  erred  in  its  charge  to  the  jury,  that  the  taking 
up  of  the  note  of  eight  hundred  and  seventy-five  dollars  was  a 
payment,  and  that  the  bank  had  no  right  to  hold  the  Watson 
note  for  the  six  hundred  and  fifty  dollar  note.  And  that  the 
six  hundred  and  fifty  dollar  note  was  not  a  renewal  of  the  eight 
hundred  and  seventy-five  dollar  note.  And  that  it  was  a  mere 
question  of  law,  and  that  Watson,  the  plaintiff,  was  entitled  to  re- 
cover four  hundred  and  thirty-seven  dollars  and  fifty-three  cents. 

At  least  these  questions  should  have  been  submitted  to  the  jury. 

YIII.  The  court  also  erred  in  refusing  to  submit  the  question 
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of  voluntary  payment  to  th^  jury,  as  requested  by  the  counsel 
for  the  defendants. 

By  the  Court.  Boswobth,  J. — ^The  judge,  at  the  trial,  co^ 
rectly  refused  to  dismiss  the  complaint.  The  defendant  is  a 
foreign  corporation.  The  cause  of  action,  upon  which  this  suit 
is  brought,  arose  within  the  city  and  county  of  New  York. 
The  code  gives  this  court  jurisdiction  of  an  action  against  a 
foreign  corporation,  "  upon  any  cause  of  action  arising  "  in  the 
city  of  New  York.  (Sec.  88,  sub.  8.)  When  a  court  of  record 
has  jurisdiction  of  the  action,  a  voluntary  appearance,  without 
service  of  process,  will  give  jurisdiction  of  the  person. 

The  code,  as  amended  in  1861,  declares  that,  ^*  a  voluntary 
appearance  of  a  party,  is  equivalent  to  a  personal  service  of  the 
summons  upon  him."  (§  139.)  Under  the  code,  as' it  was,  at 
the  time  this  action  was  commenced,  the  summons  might  be 
served  by  publication.  An  order  to  make  service  in  that  mode, 
could  be  obtained,  upon  affidavit,  showing  that  a  cause  of  action 
existed  against  the  defendant,  and  that  the  defendant  was  a 
foreign  corporation.  The  record  shows  that  an  order,  that 
service  of  the  summons,  in  this  action,  be  made  by  publication, 
was  granted  on  the  28d  day  of  February,  1850.  The  record 
does  not  show,  whether  the  publication  was  in  fact  made.  But 
whether  it  was  made  or  not,  the  court  acquired  jurisdiction  of 
the  person,  by  the  defendant's  appearing  and  answering  to 
the  action. 

There  was  no  error  in  the  charge  of  the  judge,  at  the  trial. 
The  note  for  $650,  was  not  a  renewal  of  any  part  of  the  note 
for  $875,  which  fell  due  on  the  28th  of  November,  1850.  that 
note  was  payable  in  the  city  of  New  York,  and  was,  in  fact, 
paid  there,  and  taken  up  by  the  maker,  or  by  some  one  in  his 
behalf,  at  maturity.  The  defendant  did  not  discount  the  note 
for  $650,  until  after  the  note  for  $875  had  been  paid,  and  evi- 
dence of  such  payment  had  been  furnished  to  its  president. 
The  defendant  agreed,  in  October,  1850,  to  renew  the  note  of 
$875,  for  three-quarters  of  its  amount.  On  the  16th  of  November, 
the  note  of  $650,  was  taken  to  the  Cabot  bank,  to  be  discounted 
as  such  renewed  note.  But  instead  of  being  then  discounted, 
to  furnish  means,  in  part,  to  take  up  the  note  for  $875,  it  was 
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left  with  the  defendant  under  an  arrangement,  then  made,  "  that 
Hojt  should  take  up  the  note  for  $875,  and  on  the  president  of 
the  Cabot  bank,  receiving  notice  that  it  had  been  taken  up, 
he  was  to  discount  the  $650  note,  and  remit  Mr.  Hoyt  the 
amount. 

The  president  testified  that  when  the  $875  note  became  due, 
and  he  received  notice  of  its  having  been  taken  care  of,  he  sent 
Mr.  Hoyt  the  $650  agreeably  to  the  arrangement  between  him 
and  Hoyt,  of  tiiie  23d  of  October.  There  is  no  pretence  that 
the  discount  of  the  note  for  $650  can  be  regarded  as  a  renewal 
of  a  like  amount  of  the  note  of  $875.  The  latter  note  was  paid 
to  the  holder  when  due.  The  defendant  furnished  no  part  of 
the  moneys  with  which  it  was  paid.  After  such  payment  was 
made,  the  bank  discounted  the  $650  note,  remitted  the  proceeds 
to  Hoyt  to  use  as  he  pleased,  and  the  decision  at  the  trial,  that 
it  was  not  a  renewal  of  the  note  for  $875,  was  correct. 

But  even  if  it  had  been  discounted  in  renewal  of,  and  the  pro- 
ceeds had  been  applied  to  take  up  the  note  for  $875,  the  plain- 
tiff would  be  entitled  to  recover. 

On  the  26th  or  27th  of  'November,  and  before  it  was  dis- 
counted, the  plaintiff,  by  letter,  notified  the  defendant  that  his 
note  of  $400  was  made,  to  be  discounted  for  the  plaintiff's  bene- 
fit, and  that  the  proceeds  were  to  be  handed  to  him.  That  the 
note  had  been  delivered  by  him  to  G.  F.  Butler  for  that  pur- 
pose ;  that  the  plaintiff  had  not  received  one  cent  of  the  pro- 
ceeds, and  some  explanation  by  return  mail  was  asked.  To  this 
letter  the  president  replied  on  the  27th  of  November,  and  stated 
that  the  plaintiff's  note  was  negotiated  to  the  Cabot  Bank  on 
the  26th  of  September,  by  Sylvanus  Hoyt.  That  he  then  nego- 
tiated a  loan  to  a  large  amount,  on  the  strength  of  this  and 
other  paper.  The  letter  concludes  thus :  "  If  Mr.  Hoyt  carries 
out  the  arrangement  we  have  made  with  him,  and  we  do  not 
doubt  that  he  will  do  so,  that  note  of  yours  will  be  released  as 
early  as  six  days  before  its  maturity,  and  he  will  be  able  to 
return  it  to  you," 

The  plaintiff  had  a  right  to  understand  from  this  letter,  that 
the  defendant's  only  claim  to  his  note  grew  out  of  the  transao- 
tion  of  the  26th  of  September ;  that  it  was  held  as  security  for 
a  loan  then  negotiated  on  the  strength  of  this  and  of  other  notes ; 
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that  some  arrangement  was,  or  had  been  made,  by  which,  if  it 
was  carried  out  by  Hoyt,  the  plaintiff's  note  would  be  released 
six  days  before  its  maturity,  from  the  claim  and  right  to  it, 
acquired  by  the  defendant  under  the  negotiation  of  the  26th  of 
September. 

The  testimony  shows  the  transaction  of  the  26th  of  September 
to  haTC  been  this.  On  that  day,  the  note  of  (875  was  discounted 
by  the  Cabot  Bank,  for  S.  Hoyt,  on  his  leaving  with  it  the 
plaintiff's  note  and  other  notes,  as  collateral  security.  If  the 
Cabot  Bank  had  received  the  plaintiff's  letter  of  the  26th  of 
November,  prior  to  discounting  the  note  of  (875,  it  cannot  be 
pretended  that  the  plaintiff's  note  would  have  been  valid  in  its 
hands,  whether  it  had  been  actually  discounted  by  the  bank  or 
taken  as  collateral  for  other  notes  discounted,  if  the  facts  stated 
in  the  letter  should  prove  to  be  true.  Neither  could  it,  after 
such  notice,  make  any  new  contract,  on  the  security  of  the 
plaintiff's  note,  which  would  enable  it  to  enforce  the  note  against 
the  plaintiff.  At  all  events,  it  could  not,  after  receiving  such 
notice  and  after  the  note  for  (875  was  paid,  by  discounting  a 
new  note  for  (650,  acquire  any  right  to  compel  the  plaintiff  to 
pay  his  note  to  the  bank.  That  discount  was  made  after  express 
notice  to  the  defendant  of  the  fraudulent  misapplication  of  the 
plaintiff's  note.  There  was  no  error,  therefore,  in  the  charge 
that  the  plaintiff  was  entitled  to  recover  the  sum  of  (437  53, 
the  amount  of  his  note  and  interest. 

The  defendant  complains  that  this  part  of  the  charge  took 
from  the  jury  the  consideration  of  every  question  of  fact.  The 
judge  was  requested  to  charge  the  jury, "  that  if  the  jury  should 
find  that  Watson  voluntarily  paid  his  note  of  (400,  that  then 
the  defendants  would  be  entitled  to  recover,  and  requested  his 
honor  to  submit  that  question  to  the  jury."  His  honor  refused 
so  to  charge,  or  to  submit  the  question  of  voluntary  payment  to 
the  consideration  of  the  jury.  To  which  decision  and  refusal 
the  defendant  s  counsel  excepted. 

The  plaintiff  had  a  right  to  presume  that  the  Cabot  Bank 
dealt  truthfully  with  him,  in  making  the  reply  of  November  27. 
It  ought  not  to  be  alleged  against  him  that  he  had  no  right  to 
presume  that  it  would  act  honestly  thereafter.  He  had  a  right 
to  assume  that  if  the  note  was  or  should  be  presented  for  pay 
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ment  when  due,  it  would  be  for  the  reason  that  the  loan  nego- 
tiated on  the  26th  of  September,  1850,  on  the  strength  of  that 
and  other  notes,  had  not  been  paid.  If  it  had  not  been  paid 
he  would  be  legally  bound  to  pay  his  note,  and  could  be  com- 
pelled to  pay  it,  whether  he  withdrew  his  funds  or  not,  from  the 
bank  where  it  was  made  payable. 

The  Cabot  Bank  had  no  right,  after  receiving  payment  of  the 
loan  made  on  the  strength  of  this  and  other  notes,  to  keep  that 
fact  concealed  from  the  plaintiff,  and,  in  fraud  of  his  rights, 
present  his  note  for  payment  at  the  bank  where  it  was  made  pay- 
able and  where  he  kept  his  funds  ;  and  after  thus  obtaining  pay- 
ment, should  not  be  permitted  to  say  to  the  plaintiff,  "Tou  volun- 
tarily allowed  it  to  be  paid,  and  therefore  are  without  remedy." 
It  is  a  perfect  answer  to  say,  *^  I  assumed  that  you  told  the  truth  in 
your  letter  of  the  27th  of  November  ;  and  the  facts  you  stated 
made  me  liable  to  pay  my  note,  if  the  loan  of  the  26th  of  Septem- 
ber should  not  be  paid.  If  it  was,  in  fact,  paid  before  my  note 
matured,  I  was  not  bound  to  withdraw  my  funds  from  the  Mecha- 
nics' Banking  Association,  or  forbid  its  paying  the  note,  to  pre- 
vent you,  in  fraud  of  my  rights,  from  presenting  it  and  obtain- 
ing payment.  It  was  paid  in  ignorance  of  material  facts.  It 
was  a  fraud  in  you  to  have  concealed  them,  and  a  more  palpable 
one  to  have  obtained  payment  of  the  note  by  such  means,  after  the 
debt,  for  securing  the  payment  of  which  you  took  it,  had  been 
fully  satisfied."  The  judge  was  right  in  refusing  to  submit  to 
the  jury  the  question  whether  the  payment  of  the  plaintiff's  note 
was  a  voluntary  payment.  (9  Mass.  B.  408,  Garland  v.  Sakm 
Bank  ;  6  Bam.  &  Cress.  671,  Milnes  v.  Duncan.) 

More  diligence  was  exercised  by  the  plaintiff  in  this  case,  to 
ascertain  what  claims  the  Cabot  Bank  had  to  enforce  payment 
of  his  note,  than  was  exercised  by  the  plaintiff  in  the  case  of 
Goddard  v.  The  Merchants^  Bank  (4  Comst.  147),  before  leaving 
his  check  with  the  notary  to  take  up  a  draft  supposed  to  have 
been  drawn  by  the  Canal  Bank,  at  Cleveland,  and  which  had 
been  protested.  In  the  latter  case,  the  plaintiff  volunteered  to 
pay  a  protested  draft,  which  he  supposed  to  be  genuine.  The 
notary  being  out  of  his  office  when  he  called,  Goddard  did  not 
see  the  draft,  and,  without  seeing  it,  left  his  check  to  pay  it, 
requesting  that  the  notary,  on  his  return,  should  send  him  the 
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draft  that  day.  All  parties  acted  innocently.  Yet  it  was  held 
that  there  was  not  such  negligence  in  paying  the  draft,  before 
seeing  it,  as  to  bar  his  right  to  recover.  The  money  was  paid 
voluntarily,  but  under  a  mistake  of  material  facts.  In  this 
case,  the  Cabot  Bank,  on  being  notified  of  the  fraudulent  mis- 
application of  plaintiffs  note,  informed  the  plaintiff  that  it  was 
a  bond  ^de  holder  of  the  note,  and  received  it  on  the  26th  of 
September,  as  security  for  a  loan  then  made  on  the  strength  of 
that  and  other  notes.  It  did  not  inform  the  plaintiff  at  what 
time  that  loan  would  become  due.  But  the  defendant  and  plain- 
tiff both  knew,  that  when  that  loan  was  satisfied  the  defendant 
would  have  no  right  to  enforce  payment  of  the  note ;  that  after 
such  notice,  the  bank  could  not  make  any  new  loan  or  dis(X)nnt 
on  the  credit  of  it,  which  would  give  any  right  to  retain  it, 
or  impose  on  the  plaintiff  any  obligation  to  pay  it.  The  plain- 
tiff did  not,  in  fact,  pay  it.  He  gave  no  authority  to  pay  it, 
except  such  as  may  be  inferred  in  behalf  of  a  bank  depository 
to  pay  notes  of  its  depositors  made  payable  at  their  counter. 
There  was  no  authority,  express  or  implied,  given  to  the 
defendant  to  present  it  for  payment.  The  defendant  presented 
it  and  obtained  payment,  knowing  that  such  conduct  was  a 
fraud  on  the  plaintiff,  and  that  the  plaintiff  had  no  reason  to 
anticipate  S9ch  a  result,  if  the  loan  which  it  was  taken  to  secure, 
should  be  satisfied,  before  the  note  fell  due. 

The  court  did  not  err  in  charging  the  jury  that  the  plaintiff 
was  entitled  to  recover,  and  the  judgment  appealed  from  must 
be  affirmed  with  costs. 
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Bbigut,  Administbatob,  V.  CuBRiE,  and  others. 

Wfa«&  ft  plftintiiF  deflcribes  himself  in  the  complaint,  as  administratorp  Ac.,  of  aa 
intestate,  the  allegation  may  be  rejected  as  immaterial  and  rednndan^  if  it 
appear  upon  the  face  of  the  complaint^  that  he  has  a  legal  capacity  to  sue  in 
his  own  right 

A  profert  of  letters  testamentary,  or  of  adnainistration,  is  unnecessary  under  the 
coda  The  rule  by  which  it  was  required,  was  technical  and  formal,  and  as 
such,  is  abolished. 

Upon  these  grounds  a  demurrer  to  the  oomplaint^  held  to  be  frivolous^  and  judg* 
roent  at  special  term  for  the  plaintifl^  affirmed,  with  costs. 
(Before  Duer,  Pains,  A  Boswoetii,  J.  J.) 
Feb.  4th;  18th  March,  1852. 

This  was  an  appeal  of  two  of  the  defendants  from  a  judg- 
ment rendered  against  them  at  special  term. 

The  plaintiff  sued  as  endorsee  of  a  promissory  note,  endorsed 
to  him,  as  administrator  of  the  goods,  chattels,  &c.,  of  John 
Bright,  deceased,  and  in  his  complaint  he  described  himself  as 
such  administrator,  but  made  no  profert  of  any  letters  of  admi- 
nistration. 

The  defendants,  Currie,  the  makers  of  the  note,  demurred  to 
the  complaint,  upon  the  grounds  that  it  did  not  appear  that 
the  plaintiff  was  administrator,  under,  or  by  virtue  of  any 
power  or  authority,  granted  by  any  court  or  officer  in  the  state 
of  New  York,  and  that  the  plaintiff  had  not  produced,  or  set 
forth  any  letters  of  administration. 

Upon  motion  at  special  term,  the  demurrer  was  held  to  be 
frivolous,  and  judgment  rendered  for  the  plaintiffs. 

/•  Rameyn^  for  the  defendants, 

Insisted  that  the  demurrer,  so  far  from  being  frivolous,  was 
well  taken.  As  the  plaintiff  sued  in  the  special  character  of 
administrator,  he  was  bound  to  show  that  he  had  been  ap- 
pointed such  by  the  proper  tribunal  in  this  state,  and  to  make 
a  profert  of  his  letters  of  administration  {Stanley  v.  ChappeUj  8 

Cow.  236 :  Campbettv.  Tcmey,  7  Cow.  68 :  RobinsmY.  BrandalL 
Vol.  V.  28 
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9  Wend.  426 ;  Schuliz  v.  Pulver,  11  Wend.  972, 1  Chitty  Plead. 
420).  It  might  be  that  the  payee  of  the  note  by  endorsing  it. 
to  the  plaintiff  as  an  administrator,  was  estopped  from  denying 
his  title  as  such,  but  this  estoppel  did  not  reach  the  defendants. 
As  makers  of  the  note,  they  had  in  no  manner  recognised  or 
admitted  the  plaintiff's  title,  and  to  the  act  of  endorsement  they 
wbre  strangers. 

7.  M.  Mason,  for  the  plaintiff. 

As  the  note  was  endorsed  to  the  plaintiff,  by  his  title  of  admi- 
nistrator, it  was  proper  that  he  should  state  himself  to  be  sucli  in 
the  complaint ;  but  the  averment  is  only  to  be  construed  as 
meaning  that  he  is  the  person  to  whom  the  endorsement  was 
made,  and  imposed  upon  him  no  necessity  of  making  a  profert 
of  his  letters  of  administration.  Such  a  profert  is  only  neces- 
sary, if  at  all,  when  the  note  was  made  or  endorsed  to  the 
intestate  himself.  In  such  a  case  the  administrator  must 
show  his  title  as  such,  in  order  to  establish  his  right  to  reoorer. 
But  here,  as  it  is  certain  that  the  action  could  have  been  brought 
by  the  plaintiff  in  his  individual  name,  the  statement  that  he 
is  administrator  is  to  be  regarded  as  a  mere  descripHo  persona ; 
whether  true  or  false  it  is  immaterial,  if  he  is  in  fact  the 
endorsee.    The  demurrer  is  therefore  clearly  frivolous. 

Each  of  the  judges  now  delivered  his  opinion. 

Paike,  J. — ^In  this  case  the  plaintiff  declared  as  administrator 
upon  a  promissory  note  endorsed  to  him  as  such  administrator, 
but  did  not  make  profert  of  his  letters  of  administration.  For 
this  cause  the  defendant  demurred  to  the  complaint.  At  the 
special  term  judgment  was  ordered  upon  the  demurrer  as  frivo- 
lous, and  the  defendant  appeals. 

Upon  the  argument  the  plaintiff  resisted  the  demurrer,  princi- 
pally upon  the  ground,  that  the  allegations  in  the  complaint 
that  the  plaintiff  owned  and  sued  upon  the  note  as  administrator, 
and  demanded  judgment  upon  it  as  such,  were  only  by  way  of 
description,  and  might  be  struck  out,  as  surplusage. 

In  the  present  state  of  the  law  upon  this  subject,  this  ground 
does  not  appear  tenable.     Surplusage  is  defined  to  be  "  matter 
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wholly  foreign  and  irrelevant  to  the  cause "  (1  Chit.  PL  263), 
And  it  is  now  well  settled  that  an  administrator  may  sue  upon 
a  promissory  note  made  to  himself  as  administrator,  or  he  may 
sue  upon  it  in  his  own  right.  He  has  a  right  to  frame  his  suit 
in  either  way,  and  thus  attach  to  it  the  incidents  which  belong 
to  either  mode  of  suing.  But  if  he  chooses  to  sue  as  adminis- 
trator, the  averment  that  he  does  so,  is  not  foreign  and  irrele- 
vant to  the  case.  The  idea  that  the  character  in  which  a  party 
has  a  right  to  present  himself  and  does  present  himself  in  court, 
a  character  which  most  materially  affects  the  rights  of  both 
parties  to  the  suit,  may  be  struck  out  as  surplusage,  is  certainly 
a  novel  one,  and,  I  think,  unsupported  by  authority. 

There  is,  however,  a  case  not  very  ancient,  where  it  was  held 
that  the  description  of  the  plaintiff  as  administrator  might  be 
struck  out  as  surplusage  {Crawford  v.  Whittol,  cited  N.  5, 1  Doug. 
4).  That  case,  which  was  upon  a  foreign  judgment  recovered 
by  the  administrator,  was  decided  in  1778,  and  at  that  time,  as 
appears  from  several  cases  decided  not  long  afterwards,  such 
an  action  could  not  be  brought  by  one  in  his  character  as  admi- 
nistrator. The  first  case  in  modern  times  in  which  such  an 
action  was  held  to  be  ufiaintainable  was  King  v.  Thorn  (1  T.  B. 
488),  decided  in  1786,  which  was  followed  by  Cockerell  v. 
Kynaston  (4  T.  R.  278),  and  finally  by  C&well  v.  Watts  (6  East's 
R.  409),  and  since  those  decisions  the  law  has  continued  settled 
that  an  administrator  may  sue  upon  contracts  to  himself  as 
administrator,  and  where  the  money  recovered  would  bo 
assets. 

But  it  is  not  a  little  curious  to  observe  the  vibrations  of  the 
law  upon  points  of  difiiculty.  Before  these  two  last  changes  upoa 
this  point,  two  opposite  doctrines  had  been  successively  held  at  a 
much  earlier  period.  The  earlier  cases  of  Warfidd  v.  WarfiM 
(Latch  220),  1  Vent.  109,  Atkins  v.  Htyward  (Cro.  Car.  219),  1 
Ld.  Raym.  436,  Gray  v.  Lockwood  (Barnes,  182),  and  Marsh  v. 
Yellowly  (2  Str.  1107),  all  held  that  in  such  cases  one  could  not 
sue  as  administrator ;  that  if  he  did  he  was  liable  for  costs^ 
and  his  description  as  administrator  should  be  rejected  as  sur- 
plusage.  But  afterwards  in  BuU  v.  Palmer  (2  Lev.  166).  and 
Mason  v.  Jackson  (3  Lev.  60),  it  was  held  that  one  might  sue  as 
administrator  in  such  cases,  and  Lord  EUenborough,  in  Cowell  ▼» 
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Watts  (6  East,  409),  expresses  a  wish  that  the  rule  laid  down  in 
these  latter  cases  had  been  abided  by. 

Such  are  the  changes  that  have  taken  place  upon  this  mooted 
point,  and  it  would  not  be  strange,  where  there  has  been  so  much 
difficulty  and  so  much  contention  about  the  principal  question,  if 
some  confusion  should  have  occurred  respecting  incidental  ones ; 
and  among  them  that  of  striking  out  as  surplusage  in  such  cases. 
The  only  modern  cases  which  I  have  been  able  to  find  supporting 
this  doctrine  are  Biddle  v.  Wilkins  (Pet.  S.  C.  E.  692),  and  Stwage 
V.  Meriam  (1  Blackford's  R.  176).  These  cases,  however,  were 
decided  exclusively  and  entirely  upon  the  authority  of  the  case 
in  the  note  to  1  Douglass,  4,  and  without  any  notice  being  taken 
of  the  entire  change  in  the  law  upon  the  main  point  since  that 
case  was  decided.  The  case  in  Douglass  certainly  is  not  lav 
now,  for  the  law  and  reason  for  that  decision  have  ceased  to 
exist ;  and  I  can  only  regard  the  decisions  in  Peters  and  Black- 
ford as  having  been  made  under  a  misapprehension  by  no  means 
singular.  The  reason  for  the  decision  in  Douglass  was  that 
where  one  could  not  sue  as  administrator  the  description  of  him- 
self, as  such,  was  foreign  and  irrelevant.  The  difference  between 
that  case  and  the  cases  in  Peters  and  Blackford  is,  that  in  the 
latter  he  could  sue  in  that  character.  The  authority  of  cases, 
the  error  of  which  can  be  so  plainly  shown,  ought  not  to  be 
permitted  to  establish  an  absurdity. 

In  each  of  the  two  last  cases  the  case  of  Tahnadge  v.  Chappd 
(16  Mass.  p.  71),  was  cited  in  support  of  the  doctrine  in  ques- 
tion. But  there  is  precisely  the  same  want  of  analogy  between 
that  case  and  those  as  in  the  case  in  Douglass  :  for  it  was  ex- 
pressly held  in  the  Massachusetts  case  that  the  administrator 
could  not  sue,  as  such,  in  that  case. 

It  is  now  necessary  to  examine  whether  since  the  code  profert 
of  letters  of  administration  is  any  longer  necessary.  All  the 
old  forms  of  pleading  inconsistent  with  the  code  are  abolished, 
and  the  code  declares  what  the  complaint  shall  contain.  Pro- 
fert of  a  record  or  instrument  is  not  within  its  requirements ; 
for  a  statement  of  the  cause  of  action  may  be  made  without 
making  profert  (§§  140^  142).  And  for  the  same  reason  the 
want  of  profert  is  not  a' ground  of  demurrer.  We  think,  there- 
fore, that  although  before  the  code  the  want  of  profert,  where 
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it  was  necessary,  was  a  good  ground  of  demurrer,  yet  that  it 
is  not  now ;  and  that  the  judgment  of  the  special  term  over- 
ruling the  demurrer  as  frivolous  must  be  affirmed  with  costs. 

BoswoRTH,  J. — The  demurrer  specifies,  as  grounds  of 
objection  to  the  complaint,  ^'  that  it  does  not  appear  that 
the  plaintiff  has  legal  capacity  to  sue,  for  that  it  is  not  stated 
in  said  complaint,  that  said  plaintiff  is  administrator  under 
or  by  virtue  of  any  power  or  authority,  granted  by  any 
court  or  officer  in  the  State  of  New  York,  and  also  for  that 
the  said  plaintiff  has  not  produced  or  set  forth  any  letters  of 
administration  to  him/' 

The  code  authorizes  a  demurrer,  when  it  appears  on  the  face 
of  the  complaint  that  the  plaintiff  has  not  legal  capacity  to  sue. 
(Code,  §  144,  sub.  2.) 

The  defendant  insists  that  it  was  necessary  for  the  plaintiff  to 
state  directly  and  traversably  that  he  was  appointed  adminis- 
trator by  the  proper  tribunal  in  this  state. 

This  rule  is  only  applicable  to  suits  by  administrators  for 
debts  due  to  the  intestate,  or  to  suits  grounded  upon  some  trans- 
action with  the  intestate. 

An  administrator  may  sue  in  his  own  name,  for  the  wrongful 
taking  or  conversion  of  the  goods  of  the  intestate,  subsequent 
to  his  death.  By  the  death  of  the  intestate  and  the  grant  of 
administration,  the  title  to  such  property  is  vested  in  the  admi- 
nistrator. He  may  sue  in  his  own  name,  and  use  the  letters  of 
administration  in  establishing  his  title.  (4  Hill  75,  Patchen  v. 
Wilson.) 

He  may  sue  in  one  state  in  his  individual  capacity,  on  a  judg- 
ment recovered  by  him  in  another  state,  as  administrator.  (16 
Mass.  71,  Talmadge  v.  Chapel;  8  Barb.  Ch.  R.  74,  Laurence  v. 
Laurence.) 

If  he  sue  as  administrator,  when  he  might  have  sued  in  his 
own  name,  he  need  not  make  profert  of  the  letters  of  adminis- 
tration. If  he  names  himself  as  administrator,  the  description 
may  be  regarded  as  surplusage.  (1  Blackford  176,  Savage  v. 
Merram.) 

An  administrator,  whether  foreign  or  domestic,  may  sue  in 
his  own  name,  upon  a  note  payable  to  bearer,  and  transferred 
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to  his  intestate  in  the  lifetime  of  the  latter.  {Brooks  t.  Fkydy 
2  McCord,  864 ;  Robinsm  v.  Crandall,  9  Wend.  425 ;  Patden 
V.  Wilson,  4  Hill,  57.) 

The  endorsement  and  delivery  of  the  note  to  the  plaintiff  by 
the  payee  vests  in  him  a  right  of  action  against  all  prior  parties 
to  it.    (Chitty  on  Bills,  265.) 

He  could  sue  it  in  his  own  name,  even  if  he  was  such  adminis- 
trator as  the  endorsement  recites  and  the  complaint  avers.  It 
cannot  be  said,  therefore,  that  it  appears  on  the  face  of  the  com- 
plaint, that  the  plaintiff  has  not  l^al  capacity  to  sue.  (Code, 
§  114,  sub.  2.) 

On  the  contrary,  it  appears  that  he  has  legal  capacity^  to  sue. 
The  action  is  brought  by  the  only  party  who  could  bring  it, 
whether  it  is  owned  by  him  as  administrator,  or  in  his  own  right 
Whether  owned  by  him  in  the  one  capacity  or  the  other,  he 
may  sue  in  his  own  name,  and  all  the  allegations  in  the  com- 
plaint, as  to  his  being  administrator,  may  be  regarded  as  ir- 
relevant or  redundant. 

I  think  the  demurrer  is  clearly  frivolous.  It  certainly  does 
not  assign  the  objection  specified  in  sub.  2,  of  §  144.  If  it  had, 
the  answer  would  be,  that  the  objection  does  not,  in  fact,  exist 

The  judgment  appealed  from  should  be  afSrmed. 

DuEB,  J. — It  is.  not  denied  that  the  plaintiff  might  have 
brought  this  action  in  his  own  name,  and  that  his  right  to  do 
80  is  patent  on  the  face  of  the  complaint,  and  as  the  averment 
of  his  character  of  administrator  is  thus  confessed  to  be  imma- 
terial, it  seems  to  me,  a  necessary  consequence  that  it  may  be 
rejected  as  redundant.  The  code  only  requires  those  facts  to 
be  stated  in  the  complaint  which  are  material  and  issuable,  and, 
under  its  provisions,  immateriality  and  redundancy  are  conver- 
tible terms.  Here,  an  issue  upon  the  fact  whether  the  plaintiff 
is  administrator  or  not,  as  he  has  described  himself,  would  be 
plainly  immaterial,  and,  upon  a  proper  motion,  as  such,  would 
be  stricken  out.  The  argument  of  the  plaintiff,  upon  such  a 
motion,  would  be  brief  and  conclusive — "  Whether  I  am  admi- 
nistrator or  not,  is  unimportant ;  I  am  the  person  to  whom  the 
note  was  endorsed,  and  to  whom  you,  the  makers,  are  bound  to 
pay  it." 
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It  may  be  quite  true,  as  my  brother  Paine  has  argued,  that 
under  our  former  system  of  pleading,  a  description  of  a  plaintiff, 
as  an  administrator,  in  a  suit  like  the  present,  could  not  have 
been  rejected  as  "  surplusage  ;"  but  governed  by  the  provisions 
of  the  code,  it  seems  to  me  impossible  to  say  that  a  demurrer, 
which  raises  no  other  question  than  that  of  the  legal  capacity 
of  the  plaintiff  to  sue,  must  not  be  regarded  as  frivolous,  when, 
striking  out  every  word  in  the  complaint  to  which  objection  is 
taken,  the  right  of  the  plaintiff  to  maintain  the  action,  upon  the 
facts  that  remain  and  which  the  demurrer  admits,  is  indisputa- 
ble. 

Upon  the  other  question  I  agree  entirely  with  my  brother 
Paine,  that  in  a  complaint,  under  the  code,  a  profert  of  letters 
testamentary,  or  of  administration,  cannot  justly  be  required, 
even  where  the  action  is  brought,  and  can  only  be  maintained 
by  the  plaintiff,  in  his  representative  character.  It  is  sufficient 
to  aver  in  the  complaint  that  ho  sustains  the  character,  and  if 
it  is  denied,  to  produce  upon  the  trial  the  letters  granted  to  him, 
as  the  proper  evidence  of  his  title.  The  rule  requiring  a  pro- 
fert in  the  declaration  was  formal  and  technical,  and  as  such  is 
abolished.  In  the  result,  we  all  agree  that  the  judgment  at 
special  term  must  be  affirmed,  with  costs. 


Richard  Decker  v.  Charles  D.  Mathews. 

The  maker  of  a  note^  which  has  been  wrongAiUy  taken  from  his  enatodj  hf  a 
third  person,  and  negotiated  for  value  to  a  boni  fide  holder,  majreoorer  of  the 
wron^oer  the  value  of  the  note,  although  it  is  outstanding  and  unpaid,  when 
the  action  is  brought.  The  defendant  having  negotiated  it  for  cash,  it  was  hM 
that  primd  facie,  its  value,  as  between  him  and  the  maker,  was  at  least  the  sum 
which  the  defendant  received  for  the  note^  on  the  conversion  of  it 
(Before  Oaupaell,  Paini^  and  Boswobth,  J.  J.) 
March  22,  29^  1882. 

This  was  an  appeal  from  a  judgment  at  special  term ;  the 
facts  of  the  case  are  fully  stated  in  the  opinion  of  the  court. 
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M.  S.  Bidwell  and  W.  H.  Taggard  for  appellant. 
Staughton  and  JIf .  6.  Harrington  for  respondent. 

By  the  Court.  Bosworth,  J. — This  action  was  tried  by  a 
jary,  before  Mr.  Justice  Duer,  at  special  term,  and  now  comes 
before  the  court,  on  appeal  from  the  judgment  there  rendered. 
It  is  urged  on  the  appeal,  that  the  complaint  does  not  state  suffi- 
cient facts  to  constitute  a  cause  of  action ;  that  the  judge,  at  the 
trial,  erroneously  refused  to  charge  as  requested ;  that  the  defen- 
dant was  prejudiced  by  the  charge  made ;  and  that  the  verdict 
is  against  the  weight  of  evidence. 

The  complaint  states,  that  in  the  month  of  November,  1847, 
the  plaintiff  made  his  promissory  note,  dated  Nov.  1st,  1847,  by 
which  he  promised  to  pay,  four  months  from  its  date,  to  the 
order  of  Robert  Jones,  $2368  47.  That  it  was  made  by  him, 
and  endorsed  by  Robert  Jones,  without  consideration,  and 
solely  for  the  accommodation  of  James  Jones  &  Co.,  and  was 
delivered  so  endorsed,  to  James  Jones  &  Co.,  for  the  specific 
purpose  of  being,  by  the  latter,  offered  for  discount  at  the  Man- 
hattan Company,  and  having  the  proceeds  of  it,  if  discounted, 
used  to  pay  and  take  up  other  notes,  before  then  endorsed  by 
the  plaintiff  and  Robert  Jones,  for  the  accommodation  of  James 
Jones  &  Co.  That  at  this  time,  the  plaintiff  was  not  indebted 
to  Robert  Jones,  or  to  James  Jones  &  Co.,  or  to  either  member 
of  that  firm.  That  James  Jones  &  Co.  offered  the  note  for  dis- 
count at  the  Manhattan  Company,  that  it  was  not  discounted, 
and  thereafter  James  Jones  &  Co.  obtained  the  note  from  the 
bank,  placed  it  in  a  tin  box  in  the  safe  of  their  store,  for  safe 
keeping,  whereupon  the  plaintiff  became  entitled  to  the  posses- 
sion of  the  note.  That  after  it  was  so  placed  in  the  tin  box, 
and  in  the  same  month  of  November,  the  defendant,  without  the 
knowledge  or  consent  of  James  Jones  &  Co.,  or  of  either  mem- 
ber of  that  firm,  wrongfully  and  illegally  took  the  note  from 
said  tin  box,  and  delivered  it  to  one  Gardner,  and  that  there- 
upon defendant  and  Gardner,  wrongfully,  and  without  the  know- 
ledge or  consent  of  the  plaintiff,  or  of  James  Jones  &  Co.,  or 
of  either  member  of  that  firm,  "  converted  and  disposed  of  the 
same  to  their  own  use,  and  from  thence,  hitherto^  have  wrong- 
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fully  neglected  and  refused,  and  still  do  neglect  and  refuse  to 
deliver  the  said  note  to  the  said  plaintiff."  It  prayed  judgment 
for  the  amount  and  value  of  the  said  note,  with  such  damages 
as  the  plaintiff  has  sustained  by  reason  of  the  unlawful  taking, 
detention,  and  conversion  thereof,  by  the  said  defendants. 
Gardner,  as  well  as  Mathews,  was  made  a  party  defendant  to 
the  action. 

The  defendants,  answering  separately,  denied  each  allegation 
of  the  complaint,  except  the  making  of  the  note. 

**  The  said  defendant  Gardner  alleges  that  in  December,  1847, 
James  Jones,  one  of  the  firm  of  James  Jones  A  Co.,  requested 
Gardner,  as  a  friendly  act,  to  offer  a  note,  which  he  believes  to 
be  the  one  in  question,  for  discount,  at  the  Bowery  Bank,  where 
said  defendant  had  influence,  that  he  consented  to  do  so,  that 
James  Jones  then  produced  the  note  in  presence  of  Mathews, 
and  delivered  it  to  Gardner,  that  Gardner  offered  it  for  discount 
at  said  bank,  that  it  was  discounted  there,  and  the  proceeds  paid 
to  James  Jones  <fe  Co.,  as  follows,  viz.  $1225  was  paid  in  cash 
by  Gardner,  to  James  Jones,  and  the  balance  was  paid  by  Gard- 
ner to  the  said  Mathews,  with  the  said  Jones's  direction  and 
assent,  the  same  firm  being  then  indebted  to  Mathews  in  a  larger 
amount  than  said  balance  ;  that  the  note  was  so  presented  for 
discount,  and  its  proceeds  paid,  as  aforesaid,  with  the  knowledge 
and  assent  of  Decker." 

"  The  said  defendant  Mathews,  alleges  that  the  said  balance 
of  the  proceeds  of  the  said  note,  was  paid  to  him  by  said  Gard- 
ner, as  aforesaid,  and  that  the  said  firm  of  James  Jones  &  Co. 
were  largely  indebted  to  him  at  that  time,  and  in  an  amount  far 
exceeding  said  balance,  and  are  still  so  indebted,  that  the  said 
Bote  was  represented  by  James  Jones  &  Co.  to  have  been  made 
and  endorsed,  to  enable  said  firm  to  obtain  money  thereon,  in 
any  way,  and  from  any  source,  the  said  firm  being  at  that  time 
insolvent,  to  the  knowledge  of  said  Decker,  and  Robert  Jones, 
and  each  of  them  being  liable  for  said  firm." 

It  will  be  observed,  that  the  answer  of  Mathews  does  not 
allege  any  of  the  matters  to  be  true,  which  are  averred  by 
Gardner,  in  respect  to  the  discounting  of  the  note  at  the  Bowery 
Bank,  or  that  it  was  done  at  the  request  of  James  Jones,  or  with 
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the  knowledge  of  Jones,  or  of  either  member  of  his  firm,  or  of 
the  plaintiff. 

The  plaintiff  replied  to  the  answer,  and  denied  each  and 
every  of  the  allegations  of  new  matter  contained  therein.    The 
testimony  produced  at  the  trial,  covers  some  eighty-four  printed 
pages,  relates  to  many  matters  not  pertinent  to  the  issne,  except 
as  its  details  may  affect  the  credibility  of  witnesses,  and  was 
introduced,  and  submitted  to  the  jury,  without  a  single  objection 
to  any  part  of  it  from  either  party.    The  judge,  at  the  trial, 
among  other  matters,  charged  the  jury  "  that  the  first  question, 
which  it  would  be  necessary  for  them  to  determine,  was,  whether 
the  plaintiff  Decker  was  the  owner  of  the  note  at  the  time  of 
its  alleged  conversion  by  the  defendants,  and  that  whether  he 
was  so  or  not,  depended  upon  the  facts,  whether  the  note  had 
been  drawn  by  him  for  the  general  accommodation  of  James 
Jones,  to  be  used  by  the  latter  in  any  manner,  or  for  any  pur- 
pose he  might  deem  expedient,  or  had  been  drawn  for  the  speci- 
fic purpose  of  being  discounted  at  the  Manhattan  bank,  and  with 
the  understanding  that  its  proceeds,  when  so  discounted,  should 
be  applied  to  the  payment  of  notes,  on  which  the  plaintiff  and 
Robert  Jones  were  then  liable.    That  if  the  jury  were  satisfied 
that  the  note  had  b^n  delivered  to  James  Jones,  for  the  specific 
object,  and  with  the  understanding  that  had  been  stated,  it  be- 
came the  property  of  the  plaintiff,  from  the  time  it  was  rejected 
by  the  bank,  and  that  although  no  evidence  of  its  actual  pay- 
ment by  him,  had  been  given,  he  was  entitled  to  recover  its 
whole  amount,  with  interest,  in  the  present  suit,  if  the  defend- 
ants were  guilty  of  the  unlawful  conversion  that  was  charged, 
and  the  plaintiff  had  not  by  his  subsequent  conduct  ratified  and 
approved  their  acts.    That  upon  the  supposition  that  the  plain-  - 
tiff  was  the  owner  of  the  note,  the  defendant,  Mathews,  was  oe^ 
tainly  liable,  if  he  had  obtained  possession  of  the  note  surrepti- 
tiously, without  the  knowledge  of  Jones,  and  Jones  had  not  as- 
sented to  its  discount  at  the  Bowery  bank,  and  that  he  (the 
judge)  was  also  of  opinion,  and  so  instructed  the  jury,  that 
Mathews  was  liable,  even  should  the  jury  believe  that  the  note 
had  been  delivered  to  him  by  Jones  himself,  if  at  the  time  of 
mchr  delivery  he  knew  that  the  note  belonged  to  Decker,  (o 


NEW  YORK— MARCH,  1852.  448 


Deeker  y.  Matliews. 


whom  Jones  was  bound  to  return  it ;  and  that  Mathews  was 
chargeable  with  this  knowledge,  if  he  knew  that  the  note  had 
been  given  for  the  sole  purpose  of  being  discounted  by  the  Man- 
hattan Bank/' 

The  judge  submitted  to  the  jury,  four  several  questions  of 
fact,  to  be  determined  by  them,  in  addition  to  rendering  a  gene- 
ral verdict.  The  jury  found  a  verdict  for  the  plaintiff,  against 
the  defendant  Mathews,  for  $2850  97,  being  for  the  amount  of 
the  note,  with  interest,  and  also  found  a  verdict  in  favor  of  the 
defendant  Gardner.  Upon  the  four  questions  submitted,  the 
jury  found,  as  follows,  viz. : 

I.  The  jury  believe  that  the  plaintiff  was  the  owner  of  the 
note,  at  the  time  of  the  alleged  conversion.  II.  The  jury 
believe,  that  the  note  was  taken  from  the  possession  of  James 
Jones,  by  the  defendant,  Mathews,  without  the  knowledge  and 
consent  of  the  plaintiff,  or  of  either  of  the  parties  in  the  firm 
of  James  Jones  &  Co.,  and  that  the  proceeds  were  applied  by 
the  defendants  to  their  own  use,  Gardner  not  being  aware,  at 
the  time,  of  the  circumstances  under  which  the  note  was  pro- 
cured. III.  The  jury  believe  that  it  was  known  to  the  defend- 
ant Mathews  before  discount,  that  the  note  had  been  made  for 
a  specific  purpose,  which  having  failed,  the  note  had  become 
the  property  of  the  plaintiff.  IV.  The  jury  believe,  that  the 
plaintiff  did  not  consent,  expressly  or.  otherwise,  that  the  note 
in  question  should  remain  in  bank  for  discount  after  it  had  been 
first  presented. 

The  counsel  for  the  appellant  contends,  that  the  note,  accord- 
ing to  the  case  made  by  the  complaint,  had  no  validity  at  the 
time  of  the  alleged  taking  of  it  by  Mathews,  that  up  to  that 
time  it  had  not  had  any  legal  inception,  that  it  was  not  a 
subject  of  theft,  could  not  be  made  a  donatio  causa  mortis, 
and  was,  in  truth,  a  legal  nonentity,  a  mere  scrap  of  waste  paper, 
having  no  value  in  fact  or  in  law,  and,  therefore,  that  ^lough  is 
not  stated  in  the  complaint,  to  constitute  a  cause  of  action. 

The  answer  to  this  id,  that  it  is  the  misuse,  or  unlawful  dispo- 
sition of  the  note,  which  constitutes  the  cause  of  action.  The  com- 
plaint avers,  that  the  defendants  have  "  converted  and  disposed 
of  the  note  to  their  own  ttse"  This  expression  is  equivalent  to 
sayings  that  they  have  negotiated  it  for  their  own  benefit.    They 
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could  not  have  disposed  of  it  to  their  own  use,  without  nego- 
tiating it  for  value  received,  or  in  discharge  of  a  liability.  If 
negotiated  to  a  bond  fide  endorser,  for  value  paid  for  it,  it  would 
be  valid  in  his  hands,  and  collectable  at  his  suit.  The  complaint 
is,  that  they  wrongfully  took  it,  disposed  of  it,  to  their  own  use, 
and  have,  up  to  the  commencement  of  the  suit,  neglected  and 
refused  to  restore  it  to  the  plaintiff.  This  is  sufficient  to  con- 
stitute a  cause  of  action. 

The  plaintiff  is  entitled  to  retain  his  judgment,  either  upon 
the  general  verdict  rendered,  or  upon  the  specific  questions  of 
fact,  submitted  to  the  jury,  as  found  by  them. 

There  are  several  adjudications  directly  in  point,  with  only 
this  difference,  that  in  most  of  the  cases  reported,  the  plaintiff 
had  taken  up  his  note  before  bringing  his  action.  It  iias  been 
held,  that  trover  would  lie,  notwithstanding  the  plaintiff  had 
repossessed  himself  of  his  note  before  suit  brought.  In  Mur- 
ray V.  Burling^  10  J.  R.  172,  which  was  an  action  of  trover  by 
the  maker  of  a  note,  the  defendant  was  in  the  position  of  the 
defendant  in  this  suit,  except  that,  in  that  case.  Burling  received 
it  from  Swan,  for  whose  accommodation  it  had  been  made,  for 
the  express  purpose  of  procuring  it  to  be  discounted  and  giving 
the  proceeds  to  Swan,  for  the  plaintiff,  instead  of  doing  which, 
he  immediately  negotiated  it  to  Minturn  &  Ghamplin,  in  pay- 
ment of  a  debt,  due  to  them  from  Burling  &  Swan,  of  which 
firm,  the  defendant  Burling  was  a  partner.  Minturn  &  Chanip- 
lin  had  the  note  discounted  at  the  Mechanics'  Bank,  and  before 
bringing  his  action,  the  plaintiff  paid  and  took  it  up.  A  non- 
suit was  moved  and  granted,  on  the  ground,  that  under  the  cir- 
cumstances, stated  on  opening  the  cause,  an  action  of  traoer 
could  not  be  supported.  On  a  motion  to  set  aside  the  nonsuit,  and 
for  a  new  trial,  the  court  said,  '*  the  note  went  into  the  defend- 
ant's •  hands,  as  the  plaintiff's  property,  and  it  is  the  misuse,  or 
disposition  of  it,  contrary  to  orders,  that  constitutes  the  cause 
of  action.  It  is  no  answer,  to  say,  that  the  plaintiff  has  a 
remedy,  by  an  action,  for  the  money.  There  are  many  cases  in 
which  a  party  has  an  election  of  actions  ;  as  if  I  intrust  a  man 
with  my  horse  to  ride,  and  he  sells  him,  I  may  bring  trover 
against  him  for  the  horse,  or  affirm  the  sale,  and  bring  an  action 
for  the  money.    The  defendant  comes  with  an  ill  grace,  to  turn 
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the  plaintiff  round  to  another  form  of  action,  which  may  better 
accommodate  his  own  views.  It  is  a  sound  maxim,  that  no  man 
shall  found  any  claim  or  defence  upon  his  own  iniquity.  There 
cannot  be  a  doubt,  that  the  defendant  is  liable  in  some  form 
of  action,  and  we  see  no  objection  to  maintaining  trover.  The 
court  are  of  opinion,  that  the  nonsuit  ought  to  be  set  aside." 
Whatever  those,  who  think  the  code  crude,  and  ill  adapted  to 
the  exigencies  of  a  judicial  system,  equal  and  suited  to  the 
wants  of  the  present  day,  may  justly  allege  against  some  of 
its  provisions,  it  can  fairly  be  said  of  it,  that  it  saves  a  party, 
having  a  good  cause  of  action,  from  being  turned  out  of  court, 
merely  because  his  declaration  is  in  the  formal  phraseology 
required  in  an  action  of  trover,  when  it  should  have  been  in 
form,  one  {or  "  money  had  and  received  to  the  plaintiff^s  use,''  or 
vice  versd. 

The  plaintiff  has  stated  the  actual  facts  of  his  case,  and  if 
they  entitle  him  to  recover,  no  embarrassment  arises  from  having 
mistaken  the  form  of  action  adapted  to  the  particular  case.  In 
Murray  v.  Burling,  the  defendant  came  rightfully  to  the  posses- 
sion of  the  note,  and  the  only  wrong  was,  his  unauthorized  dis- 
position of  it.  In  this  case,  the  taking  of  the  note  by  Ma- 
thews, as  well  as  his  disposition  of  it,  was  tortious.  His  con- 
duct, according  to  the  verdict  of  the  jury,  was  fraudulent 
throughout,  and  his  case  does  not  entitle  him  to  the  favor  of 
the  court.  He  has  a  right,  however,  to  a  just  application  of 
the  settled  rules  of  law  to  the  facts  of  the  case. 

In  Buck  V.  Kent  (8d  Ter.  B.  99),  Evans  v.  Kuyler  (1  Barn,  and 
Ad.  528),  the  plaintiff  recovered  in  trover,  for  the  conversion  of 
notes,  of  which  he  was  the  maker:  the  notes  had  no  inception  until 
the  misappropriation  of  them  by  the  defendant.  In  Bv4:k  v.  Kent 
the  plaintiff  had  taken  up  his  note  before  he  brought  his  suit. 
It  was  contended  in  that  case  that  the  plaintiff  should  not  have 
paid  the  note,  but  should  have  submitted  to  a  suit  and  defeated 
a  recovery.  The  court  said  that "  the  defendant  by  disposing  of 
the  note  determined  its  value.  He  considered  it  of  value,  and 
as  such  converted  it  to  his  own  use,  and  the  principles  of  law 
will  justify  the  plaintiff  in  considering  it  in  the  same  view,  and 
will  give  to  him  a  compensation  for  this  conversion." 

In  Ewart  v.  Kerr  (2  McMuUan  141),  the  court  of  appeals  held 
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that "  where  the  thing  conTerted  is  reduced  to  money  in  the 
hands  of  the  defendant,  the  Bmallest  measure  of  dami^es  is 
always  the  amount  so  received  with  interest  from  the  time  of 
the.  conversion." 

It  appeared  in  this  suit,  that  the  note  was  discounted  by  the 
Bowery  Bank,  on  the  4th  of  January,  1848,  and  (2,830  jVr  was 
paid  by  the  bank  on  the  discount  of  it.  That  the  .bank  had 
sued  Decker  on  the  note,  and  on  the  2d  of  November,  1849, 
recovered  a  verdict  against  him  and  other  parties  to  the  note 
for  $2,629  61,  the  amount  of  the  note  and  interest  to  that  date. 
What  had  been  done  subsequently  to  the  verdict  was  not  shown. 
The  principle  applied  in  Etoart  v.  Kerr  would  make  the  defend- 
ant liable  for  the  amount  of  the  note  and  interest.  A  wrong- 
doer is  not  permitted,  as  between  himself  and  one  wha<9e  pro- 
perty he  has  converted  to  his  own  use,  to  profit  by  his  own 
fraud.  He  cannot  complain  of  being  compelled  to  pay  to  the 
owner  of  the  property,  as  much  as  he  received  for  it  in  cash  on 
converting  it.  In  this  case  the  recovery  was  for  only  the  sum 
received  by  Mathews  for  the  note,  at  the  time  he  disposed  of  it, 
with  interest,  to  the  time  of  the  verdict.  In  Evans  v.  Kuykr 
the  plaintiff  had  not  taken  up  his  acceptance  before  suit  brought, 
and  yet  he  recovered  the  full  amount  of  it. 

If  any  third  party  had  been  the  owner  of  this  note  at  the 
time  of  its  conversion,  in  a  suit  by  such  owner,  the  measure  of 
damages  would  be,  the  amount  of  the  note  and  interest  {IngtJl 
V.  Lord,  1  Cow.  240 ;  St.  John  v.  O'Connell,  7  Porter  466 ; 
Powell  V.  Hyland,  2  L.  &  Equ.  R.  862),  unless  insolvency  of  the 
maker,  or  payment,  or  the  invalidity  of  the  note,  should  be 
shown.  The  rule  of  damages  stated  to  the  jury,  was  the  pro- 
per one  in  this  case. 

The  requests  to  the  judge  to  charge  the  jury,  so  far  as  they 
were  material  and  not  fully  covered  by  the  charge  made,  were 
met  by  the  specific  question?  of  fact  submitted  to  the  jury,  all 
of  which  they  found  against  the  defendant.  The  exception 
taken  to  the  charge,  was  to  it  as  a  whole.  Such  an  exception 
does  not  bring  up  any  particular  remarks  made  by  the  judge, 
or  any  omission  in  such  charge,  unless  the  attention  of  the 
judge  was  directed  to  the  point  at  the  time.  It  is  evident  from 
the  bearing  of  the  charge,  that  the  judge  was  not  understood 
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to  have  instructed  the  jury,  that  if  "  Mathews  knew  that  the 
note  had  been  given  for  the  sole  purpose  of  being  discounted 
by  the  Manhattan  Bank/'  he  ^as  liable  on  that  ground  alone, 
even  if  they  should  not  also  find  that  the  note  was  the  property 
of  the  plaintiff,  at  the  time  it  was  taken  by  Mathews,  and  that 
it  had  been  made  for  the  specific  purpose  of  having  its  proceeds 
applied  tq  taking  up  other  notes/ on  which  the  plaintiff  was  an 
accommodation  endorser. 

The  answer  of  the  jury  to  the  questions  specially  submitted 
to  them,  shows  that  the  defendant  has  not  been  prejudiced  from 
any  omissions  in  respect  to  this  point,  (a) 

The  verdict  cannot  be  said  to  be  against  the  weight  of  evi- 
dence. It  is  true  the  witnesses  on  the  one  side  expressly  contra-' 
dieted  some  called  on  the  other.  But  the  jury  have  believed 
the  plaintiff's  witnesses,  and  the  question  of  their  relative  credi- 
bility was  one  which  it  was  particularly  their  province  to 
determine  {Beforl  v.  Drake,  19  J.  R.  68). 

The  judgment  appealed  from  must  be  affirmed  with  costs. 


Augustus  W.  Clason  v.  Charles  G.  Corlby. 

The  owner  of  the  equity  of  redemption  in  lands  mortgaged,  in  entitled  to  the  rents 
which  become  due  down  to  the  period  when  the  purchaser,  under  the- decree  of 
wle^  becomes  entitled  to  the  poseeaaion  of  the  lands,  which  right  accrues  upon 
the  production,  to  the  occupant  of  the  premises,  of  the  mast^>r^d  or  sheriffs  deed, 
and  a  certified  order  confirming  the  report  of  sale  after  it  has  become  absolute. 

Where  the  tenant  becomes  the  purchaser  of  the  mortgaged  premises,  upon  a  fore- 
elosore  sale,  the  question  of  rights  as  between  him  and  his  landlord,  is  the  same 
as  if  a  stranger  had  become  the  purchaser. 

Tlie  defendant  was  the  lessee  from  the  plain ti^  of  certain  premises,  which  were 
subsequently,  during  the  existence  of  the  lease,  sold  under  a  decree  of  foreclo- 
sure. The  premises  were  purchased  at  the  foreclosure  sale  by  the  defendant^ 
on  the  22d  of  March,  and  the  terms  of  sale  complied  with  by  a  tender  of  the 


(a)  An  exoeption  to  an  entire  charge  is  unavailable  if  any  part  of  the  charge 
is  correct  The  addition  of  the  words,  "  and  to  each  part  of  it,"  makes  no  differ- 
ence, Janet  y.  Otgood,  decided  in  the  court  of  appeals,  April  18,  1808. 
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purchase  money  on  the  5th  of  April,  the  day  meDtioned  in  the  terms  of  asle  for 
the  deliverj  of  the  deeds.  Owing  to  the  neglect  of  the  plaintiff  in  the  foredo- 
sure  sale,  in  not  haying  the  decree  of  sale  enrolled,  the  deed  was  not»  in  fie^ 
deliyered  until  the  2d  of  May  thereafter,-  and  the  order  of  confirmation  enteivd 
on  the  24th  of  Maj. 

In  an  action  by  the  plaintiff  to  reooyer  the  quarterns  ren^  due  ICaj  Ist^ 

ffeld,  that  the  defendant's  purchase  under  the  foreclosure  sale^  and  his  tender  of 
the  price,  did  not  operate  to  transfer  a  legal  or  equitable  title  to  the  premises 
prior  to  the  rent's  falling  due,  and  that  he  was  therefore  liable  for  such  rent 

ffeldf  aUof  that  the  subsequently  acquired  title  of  the  pvtrcfaaser  could  not  operate 
by  way  of  re/o/ton,  so  as  to  diyest  the  plaintiff's  right  to  the  rent. 

The  doctrine  of  relation,  though  a  fayorite  one,  where,  without  it^  injustice  will 
ensue,  or  fraud  be  upheld,  is  neyer  enforced  to  diyest  an  interyening  legal  right 
not  inferior  in  point  of  equity  to  the  one  sought  to  be  substantiated  by  the  appli- 
cation of  the  doctrine,  nor  where  its  application  will  be  inequitable. 

The  remedy  of  a  purchaser  at  a  foreclosure  sale,  where  the  deed  is  not  ready  at 
the  time  fixed  for  its  delivery,  is  by  motion  for  leaye  to  pay  the  money  into 
courts  or  to  compel  the  completion  of  the*  sale. 

(Before  Sandford,  Dun,  dc  BoswoaxH,  J.  J.) 
April  6;  Mny  8,  1862. 

This  was  an  action  on  a  case  submitted  by  the  parties,  em- 
bracing the  following  facts  : 

F.  Kain  being  seized  of  the  corner  of  Greenwich  and  Beade 
streets  mortgaged  it,  and  died.  He  left  a  widow,  brother,  and 
brother's  children.  The  plaintiff  bought  the  interest  of  the 
brother  in  1844.  The  owners  hired  it  to  the  defendant  from 
May,  1847,  to  May,  1848,  at  $550  per  annum.  The  defendant 
paid  up  to  February,  but  refused  to  pay  the  May  quarter,  for  the 
following  reasons.  The  above  mentioned  mortgage  was  fore- 
closed and  the  usual  decree  of  sale  (to  which  the  owners  were 
parties,  and  to  which  the  defendant  was  not  a  party)  was  entered. 
The  lot  waa  put  up  at  auction  by  the  sheriff,  on  the  22d  March, 
1848.  Terms  of  sale  in  substance,  10  per  cent,  of  purchase 
money  to  be  paid  at  the  time  and  place  of  sale,  residue  to 
sheriff  at  the  office  on  the  6th  April,  1848,  when  deed  would  be 
delivered.  Sheriff  not  to  be  required  to  send  notice  to  pur- 
chaser, upon  whose  neglect  to  call  as  above  specified,  to  receive 
his  deed,  interest  would  be  charged  upon  the  whole  amount  of 
the  purchase  money,  unless  the  sheriff  chose  to  extend  the  time 
for  completion.  The  lot  was  sold  to  the  defendant  for  $7,050, 
its  full  value.    He  paid  the  10  per  cent.,  executed  contract,  aod 
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on  the  5th.  of  April,  tendered  to  the  sheriff,  at  his  office,  the 
purchase  money,  and  demanded  the  deed.  The  decree  was  not 
enrolled  till  the  2d  of  May,  on  which  day  the  sheriff  executed 
the  deed,  delivered  it  to  the  defendant,  and  received  from  him 
balance  of  purchase  money.  Order  of  confirmation  entered 
24th  May,  1848.  The  amount  of  rent  was  $45  85,  which  the 
plaintiff  claimed,  with  interest,  from  1st  May,  1848. 

A.  W.  Clasan,  for  the  plaintiff. 

I.  Foreclosure  and  sale  are  statute  proceedings,  and  are  con- 
summate by  the  delivery  of  a  deed.     (2  R.  S.  255,  §  208.) 

IL  Gorley,  the  tenant,  occupied  during  his  full  term.  He 
cannot  deny  the  title  of  his  landlord.  ^ 

III.  If  Corley,  the  purchaser,  be  injured  by  the  delay,  the 
plaintiff  is  not  in  fault  He  had  no  control  over  the  action  of 
the  mortgagee. 

lY.  Reason  and  law  are  equally  opposed  to  the  defence  the 
tenant  interposes.  {Gates  v.  Smiih^  4  Edw,  V.  C.  R.  702  ; 
Astor  V.  Tunier,  11  Paige  436  ;  Strwig  v.  DoUner,  2  Sand.  S.  R. 
444  ;  Fuller  v.  Van  Creesen,  4  Hill  171  ;  Giles  v.  Comstock^  4 
Corns.  274.) 

H,  L.  Riker,  for  the  defendant. 

L  By  the  terms  of  the  sale  and  by  operation  of  law,  the  pur- 
chaser was  entitled  to  recover  the  rent  payable  May  1st,  1848. 
And  he  is  therefore  entitled  to  it,  although  he  did  not  receive 
his  deed  until  May  2, 1848.  {Jlstar  v.  Turner,  11  Pai.  R.  437  ; 
Giks  V.  Comstock,  4  Com,  R.  276 ;  Strang  v.  Dother,  2  Sand. 
Sup'r  IL  448.)  The  legal  presumption  is,  that  Corley  pur- 
chased in  reference  to  such  right,  and  gave  more  for  the  pre- 
mises on  account  of  such  rents  and  profits.    (11  Pai.  R.  437.) 

IL  Tender  on  the  day  fixed  is  a  legal  payment,  so  far  as  to 
protect  the  rights  of  the  purchaser,  in  the  same  situation  as  if 
an  actual  payment  had  been  made.  The  purchaser  having  ten- 
dered the  purchase  money  on  the  day  fixed  by  the  terms  of  sale 
for  him  to  pay  the  balance  and  receive  his  deed,  became,  from 
that  time  (April  5th,  1848),  the  legal  and  equitable  owner  of  the 

Vol.  V.  29 


450  CASES  IN  THE  SUPERIOR  COURT. 

Clason  T.  Corlej. 

premises,  and  as  against  the  parties  to  sach  foreclosure  suit 
(the  plaintiff  being  one),  might  have  intercepted  the  rents  failing 
due  afterwards.  The  rnle  of  the  English  court  of  chancery  is, 
that  the  purchaser  is  entitled  to  the  rents  from  the  quarter  dar 
next  prior  to  the  payment  of  bis  purchase  money.  {Strong  ?. 
DoUner,  2  Sand.  SupV  R.  449,  and  cases  cited.) 

III.  The  purchaser  having  done  all  in  his  power  to  close  the 
sale  and  receive  his  deed  on  the  day  fixed,  is  entitled  to  the 
benefit  of  the  rule  of  equity, ''  That  what  ought  to  be  done  at  a 
certain  day,  shall  be  considered  as  done."  {Klock  v.  Cronkhite, 
1  Hill  110  ;  Lathrap  v.  Ferguson,  22  Wend.  119,  120  ;  JVctfu  v. 
Laihrap,  22  ibid.  182  ;  Demarest  v.  Wynkoop,  S  John.  G.  R.  146.) 
And  therefore,  by  the  doctrine  of  relation,  Corley  was  the  1^1 
and  equitable  owner  of  the  premises  from  April  5, 1848,  the  day 
fixed  by  the  terms  of  sale  for  the  payment  of  the  balance  of  tiie 
purchase  money  and  for  the  delivery  of  the  deed  ;  be  having,  on 
that  day,  tendered  the  purchase  money  and  4emanded  his  deed. 
Relation  goes  back  to  the  time  when  the  deed  might  have  been 
demanded,  and  beyond  its  date.  (1  Hill,  110  ;  22  Wend.  122: 
8  John.  C.  R.  129  ;  Jackson  v.  Bull,  1  John.  C.  81.) 

IV.  The  decree  of  foreclosure,  and  the  sale  by  the  master, 
extinguished  the  equity  of  redemption.  (3  John  G.  R.  129 :  7 
ibid.  45.)  And  payment  on  the  day  fixed  for  the  delivery  of 
the  deed,  vests  the  legal  and  equitable  estate  in  the  purchaser. 
(1  Hill,  110  ;  22  Wend.  122.)  Gorley's  righto  as  tenant,  and 
Glason's  rights  as  lessor,  were  extinguished  by  the  foreclosure 
and  sale.  {Simers  v.  SaUt^,  2  Nv  Y.  Legal  Observer,  180 ;  and 
appeal  8  Denio  214  ;  22  Wend.  121.) 

Bt  the  Gourt.  Sandfobd,  J. — Although  the  tenant  became 
the  purchaser  of  the  premises,  at  the  sheriff's  sale,  the  question 
of  right,  between  him  and  his  landlord,  is  the  same  as  if  a 
stranger  had  purchased  the  premises,  and  the  tenant,  having 
attorned  to  him,  had  set  up  his  title  against  the  landlord's  demand 
of  the  rent. 

There  was,  certainly,  no  eviction,  either  actual  or  construct- 
ive, till  after  the  quarter's  rent  became  due.  (See  (Siles  v. 
Camstock,  4  Gomst.  275  ;  Astor  v.  Turner,  11  Paige,  436.)  The 
case,  therefore,  turns  on  the  point,  whether  the  purchaser,  before 
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this  collateral  suit,  if  the  defendant's  view  of  the  law  is  correct 
As  he  claims  the  law  to  be,  the  whole  loss  will  fall  on  the  pre- 
sent plaintiff.  The  sale  and  tender  cat  off  his  right  to  the  rent, 
while  the  delay  in  enrolling  the  decree  and  executing  the  deed, 
cut  off,  in  the  same  ratio,  the  surplus,  which  he  might  have 
expected,  as  the  owner  of  the  equity  of  redemption-  The  inte- 
rest continued  to  run  on  the  mortgage  debt,  until  the  purcha- 
ser's actual  payment,  on  the  delivery  of  the  sheriff's  deed,  thus 
consuming  the  purchase  money,  which  represented  the  present 
plaintiff's  estate  in  the  land  ;  while  the  plaintiff  was  depriyed 
of  the  rents,  and  profits,  by  the  equitable  title  which  rested  in 
the  purchaser,  on  making  his  tender. 

The  statement  of  the  consequence  is  enough  to  show  that  the 
defendant's  claim  is  not  just.  It  is  certain  that  no  legal  title 
vested  in  the  purchaser  until  he  received  his  deed.  The  quee- 
tion  then  is,  did  that  title  operate  by  relation  to  cut  off  the 
landlord's  claim  for  the  intermediately  accruing  rent,  or  did  the 
purchase  and  tender  give  to  the  purchaser  a  valid  equitable 
title  to  the  premises  from  the  time  of  the  tender  ? 

We  think  the  law  is  well  settled,  that  the  owner  of  the 
equity  of  redemption  in  lands  mortgaged,  is  entitled  to  the 
rents  which  become  due,  to  the  period  when  the  purchaser  under 
the  decree  of  sale  becomes  entitled  to  the  possession  of  the 
lands.  The  interference  by  way  of  a  receiver,  in  the  instance 
of  inadequacy  of  the  security,  and  insolvency  of  the  party 
personally  liable  for  the  debt,  does  not  impair  the  rule;  it 
admits  its  force.  Now  when  does  the  purchaser  become  en- 
titled to  the  possession  ?  The  practice  of  the  court  of  chan- 
cery, continued  by  its  successors,  and  the  terms  of  the  usual 
decree  of  sale,  show  that  the  purchaser  under  such  a  decree  can 
demand  possession,  only  upon  the  production  to  the  occupant, 
of  the  master's  (or  sheriff's)  deed,  and  a  certified  copy  of  the 
order  confirming  the  report  of  the  sale  after  it  has  become  abso- 
lute. In  this  case  the  order  of  confirmation  was  entered  on 
the  24th  of  May,  it  became  absolute  in  eight  days,  and  it  was 
therefore  not  until  the  2d  of  June,  more  than  a  month  after  the 
rent  became  due,  that  the  purchaser  was  in  a  condition  to 
demand  the  possession  of  the  premises.  Even  then,  the  par- 
chaser,  if  a  stranger,  could  not  have  turned  this  defendant  out 
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of  possession,  because  he  was  not  a  party  to  the  foreclosure 
suit;  but  the  latter  could  at  that  date  have  safely  yielded  the 
possession  to  the  purchaser.  The  statute  vests  the  estate  in  the 
purchaser,  upon  and  by  force  of  the  execution  of  the  master's 
deed  (2  R.  S.  192,  ^  158),  and  the  court  does  not  interfere  to 
compel  a  delivery  of  the  possession,  until  the  master's  report  of 
sale,  which  in  foreclosures  follows  the  execution  of  the  deed, 
has  been  duly  confirmed  {Brawn  v.  Frost,  10  P^ige  247). 

In  partition  suits,  the  practice  requires  the  sale  to  be  reported 
to  the  court,  and  confirmed,  before  a  deed  can  be  given.  In* 
such  cases  it  has  been  held,  that  after  the  sale  has  been  regularly 
confirmed,  and  the  purchase  money  paid,  the  equitable  title  there- 
upon vests  in  the  purchaser,  although  the  execution  of  the  deed 
does  not  take  place  on  such  payment.  (Gates  v.  Smith,  4  John. 
Ch.  R.  702.)  The  practice  in  suits  for  partition,  is  like  that  in 
England,  in  all  sales  under  decrees  of  the  court  of  chancery,  and 
the  contract  of  sale  is  not  deemed  complete,  until  the  master's 
report  of  the  sale  is  absolutely  confirmed,  (1  Sugd.  on  Vend. 
68  ;  2  Dan.  Ch.  R.  909,  917,)  and  until  such  confirmation,  the 
purchaser  is  not  considered,  even  in  equity,  as  entitled  to  the 
benefit  of  his  contract.  As  the  conveyances  under  foreclosures, 
as  well  as  other  sales  upon  decrees,  are,  in  England,  made  by 
the  parties,  and  not  by  the  master,  there  is,  in  that  respect,  no 
analogy  between  the  practice  there,  and  here.  But,  in  respect 
of  a  tender  of  the  purchase  money,  it  is  there  unavailing  to 
aflfect  the  right  to  the  accruing  rents.  The  purchaser  must  pay 
his  money  into  court,  and  apply  to  have  it  invested.     (2  Dan.  R. 

913.) 

The  case  of  Futter  v.  Van  Geesen,  (4  Hill,  171,)  is  an  authority 
to  show  that  the  order  of  confirmation,  after  a  deed  under  a 
chancery  foreclosure,  relates  back  to  the  delivery  of  the  deed, 
so  as  to  make  it  effectual  from  its  delivery ;  but  there  is  no  case 
to  be  found,  where  a  relation  back  to  the  time  when  the  sale 
ought  to  have  been  completed,  there  being  neither  a  deed  exe- 
cuted, nor  an  order  of  confirmation  at  that  time,  was  ever 
adjudged  or  admitted,  here,  or  in  England.  The  equitable 
maxim  resorted  to,  does  not  apply.  It  cannot  be  said,  in  the 
sense  of  that  maxim,  that  the  deed  ought  to  have  been  delivered 
on  the  5th  of  April,  because,  until  the  action  of  the  court 
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through  its  o£Bccrs,  either  by  executing  a  deed,  or  otherwise  con- 
firming the  sale,  there  was  no  complete  contract  between  the 
purchaser  and  the  court. 

And  to  recur  to  the  doctrine  of  relation,  though  it  is  a  faYO^ 
ite  one,  where,  without  it.  injustice  will  ensue,  or  fraud  be  up- 
held, it  is  never  enforced  to  divest  an  intervening  legal  right, 
not  inferior  in  point  of  equity,  to  the  one  sought  to  be  substan- 
tiated by  the  application  of  the  doctrine,  nor  where  its  applica- 
tion will  be  inequitable.  One  of  the  authorities  cited  by  the 
defendant,  {Lathrop  v.  Ferguson,  22  Wend.  116,)  shows  that  it 
should  not  be  applied  against  the  plaintiff,  who  neither  had,  nor 
exercised,  any  control  in  preventing  the  delivery  of  the  sheriff's 
deed,  and  who  acquired  in  the  mean  time  a  prior,  executed,  legal 
right. 

In  fine,  the  plaintiff  shows  a  clear  legal  right,  to  recover  this 
rent ;  the  defendant's  purchase  under  the  foreclosure,  and  his 
tender  of  the  price,  did  not  operate  to  transfer  to  him  an  equi- 
table title  to  the  premises,  prior  to  the  rent's  falling  due ;  and 
there  is  no  legal  or  equitable  ground  upon  which  we  can  give 
effect  to  his  subsequently  acquired  title,  by  relation  to  the  time 
of  the  tender,  so  as  to  divest  the  plaintiff's  right  to  the  rent. 

Judgment  for  the  plaintiff. 


Thb  Samk  v.  The  Same. 

Edd,  that  the  residence  of  a  defendant  within  the  cirenit  of  a  judge,  was  alone  nf- 
ficient  to  give  him  jurisdiction  in  an  equity  suit,  although  neither  the  eaoBS 
of  action  had  arisen,  nor  was  the  subject  matter  in  controversr  situated  within 
his  circuit. 
The  three  classes  of  eases  in  which  au  equitable  jurisdiotion  was  giyen,  are  dis- 
•  tinet  and  separate,  so  that  the  existence,  within  a  circuit,  of  any  one  of  the  facts 
upon  which  the  jurisdiction  was  made  to  depend,  was  sufficient  to  jnstiff  its 

exercise. 
An  amendment  of  a  bill  in  equity  not  altering  the  title  of  the  plaintiff  to  the 
relief  sought,  nor  the  nature  or  terms  of  the  relief  is  to  be  regarded  as  merely 
formal. 
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HMt  that  Bneh.an  amendment;  where  the  bill  had  been  taken  as  eonfened  by  a 
defendant,  did  not  render  a  eubeequent  decree  against  him  irregnlar  and  void, 
although  he  had  no  notice  of  the  motion  to  amend,  nor  was  anj  eopy  of  the 
amended  bill  lerred  on  him. 
Judgment  ftt  special  term  affirmed  with  oost& 
(Before  Samoiqio.  Ditbk,  4  Boswobtb,  J.  J.) 
April  6;  May  8th,  1852. 

This  was  an  action  of  ejectment.  It  appeared  that  Francis 
Kain,  being  the  owner  of  an  undivided  one-half  part  of  premises 
situate  the  corner  of  Greenwich  and  Beade  streets,  mortgaged 
the  same,  and  afterwards  died  intestate.  The  undivided  half 
of  the  premises  claimed  in  this  action,  descended  to  his  brother, 
William  Kain,  subject  to  the  dower  of  the  widow  of  the  said 
Francis  Kain,  and  to  the  payment  of  the  said  mortgage. 

William  Kain  conveyed  his  interest  to  Augustus  W.  Glason, 
the  plaintiff. 

In  December,  1846,  Mary  Ver  Veelan,  surviving  executor  of 
Henry  Ver  Yeelan,  deceased,  being  the  holder  of  the  mortgage, 
filed  her  bill  to  foreclose  the  same  before  the  vice  chancellor  of 
the  second  circuit,  against  A.  W.  Glason,  the  plaintiff  ^n  this 
suit,  who,  with  other  defendants  to  the  foreclosure  suit,  resided 
in  the  second  circuit,  which  suit  was  afterwards  transferred  from 
the  vice  chancellor's  court  to  the  supreme  court  of  the  State  of 
New  York,  in  equity. 

The  original  bill  did  not  state  the  residence  of  the  defendants. 
It  was  taken  as  confessed  by  the  defendant  (the  plaintiff  in  this 
Fuit),  for  want  of  his  appearance  after  service  of  the  subpoena 
upon  him.  The  bill  was  afterwards  amended,  by  stating  the 
place  of  residence  of  the  defendant,  A  W.  Glason,  and  others 
residing  in  the  second  circuit. 

A  decree  of  foreclosure  and  sale  was  afterwards  made,  and 
the  property  purchased  by  the  defendant  to  this  action,  who 
received  his  deed,  and  entered  into  possession  of  the  premises 
in  May,  1848. 

The  plaintiff  commenced  this  suit  in  May,  1851,  and  the 
defendant  set  up  the  decree  obtained  in  this  foreclosure  suit  and 
his  deed,  in  bar  thereto. 

The  cause  came  on  to  be  tried  before  Mr.  Justice  Paine,  at 
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special  term,  on  the  9th  day  of  January,  1852,  when,  by  consent, 
the  following  admissions  were  made : 

1st.  That  the  plaintiff  was  seized  in  fee  of  an  nndiyided  half 
of  the  premises,  as  set  out  in  the  complaint,  sabject  to  the  mort- 
gage from  Eain  to  Yer  Veelan,  and  to  the  right  of  dower  of 
Henrietta  Kain. 

2d.  That  the  plaintiff  in  this  action  was  one  of  the  defendants 
in  the  foreclosure  proceedings  set  np  in  the  answer  of  G.  G. 
Corley  ;  that  he  resided  in  Westchester  connty  before,  at.  and 
since  the  time  the  foreclosure  suit  was  commenced,  and  that 
some  of  the  other  defendants  resided  in  Westchester  eoimty, 
and  some  in  New  York  city. 

3d.  That  the  original  bill  of  foreclosure  did  not,  on  its  &ce, 
show  the  residence  of  the  defendants. 

4th.  That  such  bill  was  taken  as  confessed  against  the  said 
Augustus  W.  Clason,  for  want  of  appearance  in  said  foreclosure 
suit. 

5th.  That  after  such  bill  was  taken  as  confessed,  the  com- 
plainant, in  the  foreclosure  suit,  amended  the  bill  by  stating  the 
residence  of  the  defendants  in  the  county  of  Westchester.  That 
the  proceedings  in  the  foreclosure  suit  went  on  without  any 
notice  to  the  said  Augustus  W.  Clason,  who  bad  not  appeared 
in  the  suit,  and  against  whom  the  bill  had  been  taken  as  con- 
fessed, and  proceeded  to  the  decree  of  sale. 

6th.  That  the  mortgaged  premises  were  situated  in  the  couDty 
of  New  York. 

Both  parties  rested,  and  the  defendant's  counsel  mored  to 
dismiss  the  complaint,  which  the  learned  judge  granted. 

The  plaintiff's  counsel  thereupon  excepted. 

The  cause  now  came  before  the  court  on  appeal. 

W.  C.  JR.  English^  for  the  appellant,  made  and  argued  the  fol- 
lowing points : 

I.  The  appellant  is  not  a  party  to  the  decree  of  foreclosure. 

1st.  An  order  j^o  confesso  is  part  of  the  ordinary  process  of 
the  court  to  effect  justice,  and  was  properly  taken  against  the 
appellant,  but  such  process  fell  by  reason  of  the  amendmeot. 

2d.  By  our  practice  an  amendment  may  be  made,  under 
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general  roles,  at  the  peril  of  the  party,  and  it  is  subject  to  the 
same  analogies  as  in  England,  where  the  practice  is  to  ask  the 
court  for  permission.  There,  it  will  only  be  allowed  to  issue 
when  it  is  clear  that  it  cannot  prejudice  a  party  ;  if  it  may  pre- 
judice him,  interlocutory  process  falls  (1  Hogan,  106, 149,  217  ; 
2  Cox,  411). 

8d.  The  appellant  was  prejudiced  by  the  amendment,  because, 
upon  the  original  bill,  the  court  would  hare  refused  to  make  a 
decree,  for  the  record  not  only  showed  no  jurisdiction,  but  exclu- 
sive jurisdiction  in  another  (6  Yesey,  685 ;  Mitford,  §  44 ;  1 
Bland  R.  266). 

4th.  The  record  should  show  the  jurisdiction  of  the  vice 
chancellor,  his  is  a  limited  jurisdiction  (Hoffman  C.  P.  p.  2  ;  3 
Dallas,  382). 

5th.  A  defendant  may  lie  by,  or  demur,  but  is  not  concluded 
by  silence  (9  Cowen,  229). 

6th.  The  amendment,  after  taking  a  decree  pro  confesso,  was 
9k  fraud  upon  the  court  and  the  defendant. 

7th.  The  fraud  is^  mere  question  of  law  upon  admitted  facts, 
and  a  court  of  law  can  pronounce  the  decree  void. 

II.  The  vice  chancellor  of  the  first  circuit  had  exclusive  juris- 
diction. 

1st.  The  rules  of  construction  are,  that  the  object  of  a  sta- 
tute is  to  be  regarded,  that  the  various  parts  are  to  be  construed 
80  as  to  form  one  harmonious  whole  ^  in  case  of  repugnancy  be- 
tween several  provisions,  such  construction  is  to  be  adopted,  as 
will  best  reconcile  the  language  with  the  spirit  of  the  statute  ; 
where  an  order  of  events  is  laid  down,  such  order  must  be 
strictly  observed  in  cases  where  its  neglect  would  create  a  con- 
flict of  jurisdiction  (2  R.  S.  97). 

III.  The  statute  contemplated  two  cases  of  exclusive  and  one 
of  concurrent  jurisdiction. 

1st.  Under  the  first  and  second  clauses,  neither  a  cause  of 
action  nor  a  subject  matter  of  controversy  can  by  the  nature  of 
things  be  in  but  one  circuit,  and  but  one  vice  chancellor  can 
have  jurisdiction,  but  by  the  third  clause  eight  vice  chancellors 
have  jurisdiction.  The  last,  therefore,  is  a  subsidiary  clause, 
and  must  be  so  construed. 
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H.  L.  Riker,  for  the  respondent,  made  and  argued  the  follow- 
ing points : 


I.  The  decree  of  foreclosure  and  sale  in  Ver  Veelan  t. 
Augustus  W.  CUuQUy  and  others^  is  binding  by  way  of  estoppel 
until  reversed  {Fuller  v.  Van  Geesen,  4  Hill  R.  176  ;  Davoue  v. 
Fanning,  4  J.  G.  R.  208  ;  O'Brien  y.  Heeney,  2  Edward  R.  246). 

I.  This  decree  cannot  be  inquired  into  in  this  collateral 
action  {Fuller. y.  Van  Geesen,  4  Hill  R.  176  ;  Murray  v.  Murray, 
5  J.  C.  R.  60  and  69 ;  Davoue  v.  Fanning,  4  J.  G.  R.  203 ;  Benr 
net  V.  Winter,  2  J.  G.  R.  205). 

2d.  It  cannot  be  questioned  by  Augustus  W.  Glason,  the 
plaintiff  in  this  action  (he  being  a  party  to  this  decree),  except 
by  a  bill  of  review  (Elliot  v.  Pell,  1  Paige  R.  268  ;  O'Brien  v. 
Heeney,  2  Edwards  R.  246 ;  Frost  v.  Myrick,  1  Rarb.  Sup.  R. 
369  ;  Davoue  v.  Fanning,  4  J.  G.  R.  203  ;  Gebton  v.  Codwite,  1 
J.  G.  R.  195). 

3d.  If  erroneous,  it  cannot  be  attacked  collaterally  in  an 
action  of  ejectment  against  the  purchaser  {Clarke  v.  Van  Surh^, 
15  Wend.  448  ;  and  on  appeal,  20  Wend.  365). 

II.  Gourts  of  law  will  not  examine  into  the  merits  of  a  decree 
of  the  court  of  chancery,  under  which  a  judicial  sale  hais  been 
made  in  a  subsequent  suit  between  a  party  to  such  decree  and  a 
stranger,  a  bond  fide  purchaser  under  the  decree — ^but  will  leave 
the  party  to  his  relief  in  a  court  of  equity,  where  ample  justice 
can  be  done  to  all  {Clarke  v.  Van  Surlay,  15  Wend.  R.  448). 

UI.  The  decree  cannot  be  impeached,  even  by  third  parties 
in  a  suit,  in  which  the  decree  is  admissible  evidence  {Murray  v. 
Murray,  5  J.  G.  R.  60).  Except  for  fraud,  which  is  not  pre* 
tended  in  this  case :  or  want  of  original  jurisdiction  of  the 
court  making  the  decree  {Borden  v.  FUch,  15  J.  R.  184 ;  and 
cases  cited). 

IV.  The  circuit  judge  of  the  second  circuit  had  jurisdiction, 
concurrently  with  the  chancellor,  of  the  foreclosure  proceed* 
ings,  from  the  fact  that  Augustus  W.  Glason  (the  plaintiff  in 
this  action),  and  several  other  of  the  defendants,  resided  within 
the  limits  of  the  second  circuit,  at  the  time  the  foreclosure  suit 
was  commenced  (2  R.  S.  226,  §  2,  Subdivision  8 ;  Brown  v. 
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Brmjon,  1  Barb.  Gh.  B.  189,  218,  and  216 ;  Burckk  v.  Eckhart, 
3  Denio  S.  282 ;  and  on  appeal,  8  Com.  B.  187  ;  Cromwell  v. 
Cunningham^  4  Sand.  Ch.  B.  884  ;  Bank  of  Orkans  v.  Skinner, 
9  Paige  B.  808  ;  Varick  v.  DodgCy  ibid.  160  ;  BickneU  v.  Field, 
8  Paige  B.  448  ;  Exr.  of  Burling  v.  Livingston,  Ac,  case  of  fore- 
closure of  land  at  Utica,  some  of  the  defendants  residing  in  the 
first  circuit,  John  F.  Mitchell,  Esq.,  for  compt.,  brought  suit 
before  V.  0.  of  the  first  circuit  in  April,  1848 ;  ColUns  v. 
Hawks,  &c.,  foreclosure  of  lands  in  second  circuit,  some  of  the 
defendants  residing  in  the  first  circuit ;  George  T.  Strong,  Esq., 
for  complainant,  brought  suit  before  Y.  C.  of  first  circuit,  in 
May,  1848). 

And  that  circuit  judge  (or  yice  chancellor)  before  whom  a 
suit  is  once  properly  brought,  acquires  jurisdiction,  exclusive  of 
all  other  vice  chancellors  (Burckk  v.  Eckhart,  8  Com.  B.  186  ; 
Brown  v.  Brown,  1  Barb.  Ch.  B.  215 ;  Pajf  v.  Kinney,  1  Brad. 
Surr.  B.  6).  And  exclusive  of  the  chancellor  (6  Paige  B.  105, 
and  cases  cited.  In  the  matter  of  the  Bec'rs  of  the  Globe  Ins. 
Co.) 

1st.  Jurisdiction  is  a  matter  of  fact,  and  although  the  fact 
does  not  appear  on  the  face  of  the  bill  of  complaint,  may  be 
proved  {Burckk  v.  Eckhart,  8  Com.  B.  187). 

2.  No  jurisdiction  appearing  on  the  face  of  the  bill  of  fore- 
closure, was  ground  for  demurrer  ( Varick  v.  Dodge,  9  Paige  B. 
151 ;  McElwain  v.  WiUis,  8  Paige  B.  506  ;  On  appeal,  9  Wend. 
B.  561 ;  Cooper's  PI.  5, 181). 

The  amendment  of  the  bill,  stating  the  residence  of  Clason 
and  others,  cured  this  defect  {Bank  of  Orkans  v.  Skinner,  9  Paige 
B.  809,  810  ;  McElwain  v.  WiUis,  8  Paige  B.  508). 

3d.  The  vice  chancellor's  court  was  a  court  of  general  juris- 
diction  (Foot  v.  Stevens,  17  Wend.  B.  488). 

4th.  The  decree  in  Van  Veelanr.  Kain,  &c., having  been  made 
by  a  court  of  general  jurisdiction,  its  jurisdiction  will  be  pre- 
sumed, until  the  contrary  is  expressly  shown  by  the  opposite 
party  {Bloom  v.  Burdick,  1  Hill  B.  189,  141  ;  Foot  v.  J^evens,  17 
Wend.  B.  486  ;  Hart  v.  Seixas,  21  Wend.  B.  46 ;  Shumway  v. 
Stilman,  4  Cow.  B.  296  ;  Davis  v.  Packard,  6  Wend.  B.  882 ; 
Clarke  v.  Van  Surky,  15  Wend.  B.  448). 

y  •  The  want  of  notice  to  Augustus  W.  Clason,  of  the  amend- 
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ment  of  the  bill  of  foreclosure,  is  a  point  of  practice  which  can- 
not be  inquired  into  in  this  action  {Clark  v.  Van  Surlayj  15 
Wend.  R.  448). 

1st.  Even  if  it  could  be  inquired  into  here,  Clason  was  not 
entitled  to  notice,  he  not  having  appeared  in  the  foreclosure 
suit  (Hoflf.  Ch.  Prac.  800  ;  Ch.  Rule  48,  of  1844). 

2d.  The  bill  being  amended  before  his  appearance,  is,  as  &r 
as  Clason  is  concerned,  considered  as  the  original  bill. 

VI.  Corley  is  ^assignee  of  the  mortgage  to  Van  Veelan,  and 
being  in  possession  of  the  mortgaged  premises,  this  action  will 
not  lie  {Olmsted  v.  EMer,  2  Sand.  R.  828  ;  ^mot  v.  Post,  6  Hill 
R.  67  ;  Fart  v.  Burch,  6  Barb.  R.  76  ;  Phj/fe  v.  Riley,  15  Wend. 
R.  248  ;  Van  Dyne  v.  Thayre,  14  Wend.  R.  286  ;  Jackson  v. 
Botoen,  7  Cowen  R.  18  ;  Jackson  v.  De  Lancy,  13  J.  R.  687 ; 
Jackson  v.  Minkler,  10  J.  R.  480). 

By  the  Court.  Duer,  J. — Nearly  the  entire  argument^  on 
the  part  of  the  plaintiff,  rests  upon  the  assertion  that  the  vice 
chancellor  of  the  second  circuit  had  no  jurisdiction  of  the  suit 
in  which  the  decree  of  foreclosure  and  sale  was  pronounced, 
and,  consequently,  that  the  decree  itself,  and  all  the  proceedings 
under  it,  are  wholly  void. 

It  is  useless  to  consider  whether,  even,  upon  the  supposition 
that  the  decree  was  invalid,  the  plaintiff  would  be  entitled  to 
recover  in  the  present  suit,  since  we  are  clearly  of  opinion,  that 
the  single  fact  that  some  of  the  defendants  resided  within  the 
circuit  of  the  vice  chancellor,  who  made  the  decree,  was  suBS- 
cient  to  maintain  his  jurisdiction. 

It  must  be  admitted,  that  if  the  words  ^^  concurrently  with  the , 
chancellor,  and  exclusive  of  any  other  circuit  judge,"  in  that 
section  of  the  revised  statutes  (2  R.  S.  p.  168,  §  2)  which 
defined  the  equitable  jurisdiction  of  the  circuit  judges,  must  be 
understood  as  meaning,  that,  in  all  cases,  at  the  time  of  the  com- 
mencement of  a  suit,  the  jurisdiction,  concurrent  with  that  of 
the  chancellor,  could  only  belong  to  a  single  judge,  the  objection 
to  the  jurisdiction,  which  has  been  pressed  upon  us,  (as  the  sub- 
ject matter  in  controversy  was  in  this  city,)  would  be  unanswer- 
able and  fatal ;  but  this  construction  of  the  words  in  question 
would  be  directly  repugnant  to  other  provisions  in  the  section ; 
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nor  is  a  resort  to  it,  at  all,  necessary  to  explain  the  introduction 
of  the  words  and  satisfy  their  meaning.  They  may  be  so  con- 
strued as  to  give  to  the  entire  section  a  reasonable  and  consist- 
ent interpretation. 

The  statute  declares  that  eyery  circuit  judge  within  the 
limits  of  his  circuit,  shall  have  jurisdiction,  concurrently  with 
the  chancellor  and  exclusive  of  any  other  circuit  judge,  in  all 
causes  and  matters  in  equity,  in  the  following  cases  : 

1.  When  such  causes  or  matters  shall  have  arisen  within  the 
circuit  of  such  judge  ;  or, 

2.  When  the  subject  matter  in  controversy  shall  be  situated 
within  such  circuit ;  or, 

8.  When  the  defendants  or  persons  proceeded  against,  or 
either  of  them,  reside  within  such  limits. 

The  construction  which  we  adopt,  is,  that  the  classes  of  causes 
here  enumerated  are  distinct  and  separate,  so  that  a  circuit 
judge,  before  whom  an  equity  suit  was  brought,  might  rightfully 
exercise  jurisdiction,  if  the  case  could  be  justly  referred  to 
any  one  of  them  ;  in  other  words,  if  the  existence,  within  his 
circuit,  of  any  one  of  the  alternative  facts,  upon  which  the  juris- 
diction is  made  to  depend,  could  be  truly  averred. 

It  is  obvious,  that  upon  this  construction,  several  judges  might 
have  had  an  equal  right  to  entertain  the  suit  before  it  was 
brought,  and  the  jurisdiction  be  rendered  exclusive  only  by  its 
actual  commencement,  since  the  cause  of  action  might  have 
arisen  within  one  circuit,  the  subject  matter  in  controversy  be 
situated  within  another,  and  the  defendant  reside  within  a  third. 
It  seems  to  us,  equally  clear,  that  the  terms  of  the  law  allow  no 
distinction  to  be  made  between  the  alternative  facts,  as  to  their 
effect  in  conferring  jurisdiction,  but  compel  us  to  say,  that  if  the 
jurisdiction  might  be  exercised  by  a  judge  within  whose  circuit 
the  subject  matter  in  controversy  was  situated,  although  neither 
the  cause  of  action  had  arisen,  nor  was  the  defendant  residing 
within  it,  the  fact  of  such  residence,  independent  of  other  cir- 
cumstances, would  equally  avail  to  confer  the  authority.  In 
other  words,  residence  is  just  as  plainly  stated  as  a  distinct, 
substantive  ground  of  jurisdiction,  as  the  origin  of  the  causes 
of  action,  or  the  locality  of  the  subject  matter. 

If  the  construction,  which  has  been  stated,  is  rejected,  there 
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is  only  one  other,  as  it  seems  to  us,  that  can  be  adopted.  It 
must  be  held,  that  no  circuit  judge  could  in  any  case  acquire 
jurisdiction,  unless  by  a  concurrence  of  all  the  facts  which  are 
specified  as  conditions  of  its  exercise  ;  that  is,  unless  the  cause 
of  action  had  arisen,  and  its  subject  matter  was  situated,  and 
the  defendants,  or  one  of  them,  resided  within  his  circait.  To 
effect  this,  the  three  classes  of  cases,  which  the  statute  has  so 
plainly  distinguished,  must  be  resolved  into  one,  and  the  dis- 
junctive "  or,"  by  which  they  are  separated,  be  stricken  out,  and 
the  connective  **  and  "  be  substitiited.  We  think,  however,  that 
so  material  an  alteration  of  the  words  of  the  law,  would  be 
gratuitous  and  arbitrary.  We  are  aware,  that  in  the  construe* 
tion  of  a  statute,  as  well  as  of  a  will,  "  and  "  may  in  some  cases 
be  substituted  for  *'  or,"  and  vice  versd^  but  this  can  never  be 
done,  unless  the  change  is  necessary  to  carry  into  effect  an 
intention,  which  is  shown,  from  other  provisions,  to  be  manifest 
and  certain.  We  are  by  no  means  satisfied  in  the  present  case, 
that  the  intention  of  the  legislature  was  such  as  to  require  the 
alteration.  On  the  contrary,  we  are  persuaded  that  the  l^isla- 
ture  could  not  have  intended  to  restrict  the  equitable  powers 
of  the  circuit  judges,  within  such  narrow  limits,  as  the  alteration, 
if  made,  would  certainly  have  imposed.  We  are  persuaded, 
that  the  legislature  intended  that,  in  every  case,  a  jurisdiction 
concurrent  with  that  of  the  chancellor,  should  belong  to  one,  at 
least,  of  the  judges,  and  cannot,  therefore,  admit  a  construction, 
which,  in  a  very  large  proportion  of  cases,  would  have  rendered 
his  jurisdiction,  not  concurrent,  but  exclusive.  It  was  in  order 
to  relieve  the  chancellor,  that  equity  powers  were  vested  in  the 
circuit  judges,  and  so  far  as  the  terms  of  the  statute  may  admit, 
it  is  this  intention  that  courts  have  been  bound  to  effectuate. 

It  is  said,  however,  that  the  construction  upon  which  we  have 
insisted,  however  reasonable  it  may  seem,  is  not  to  be  recon- 
ciled with  the  terms  of  the  statute,  and  cannot,  therefore,  be 
admitted.  It  is  contended,  that  by  adopting  it,  the  declaration 
that  the  jurisdiction  of  each  circuit  judge,  in  the  specified  cases, 
shall  be  exclusive  of  any  other  judge,  will  be  rendered  ineffec- 
tual and  void  ;  and  that  in  judging  of  the  intent  of  the  legisla- 
ture, it  is  far  more  reasonable  that  "  or "  shall  be  construed 
"  and/'  than  that  the  significant  words  which  contain  this  decia- 
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ration,  and  which  conld  only  have  been  inserted  upon  delibera- 
tion, shall  be  wholly  expunged. 

That  the  words  in  question  have  created  somedifBculty  in  the 
construction  is  not  to  be  denied,  sinoe  it  is  not  readily  under- 
stood in  what  sense  ft  jurisdiction  can  be  deemed  exclusive, 
which  several  judges  may,  at  the  same  time,  be  equally  compe- 
tent to  exercise.  The  reply  to  the  objection,  given  upon  the 
argument,  was  that  the  jurisdiction  was  meant  to  be  exclusive 
only  when  it  had  attached  by  the  commencement  of  the  suit,  and 
that  the  words  "  exclusively  of  any  other  judge,"  refer  to  its 
actual  exercise,  not  to  an  antecedent  right.  Alth(5ugh  we  were 
at  first  disposed  to  acquiesce  in  this  reply,  we  own,  that  upon 
further  reflection  we  have  been  led  to  doubt  its  sufficiency.  It 
was  certainly  not  necessary  to  declare  that  the  jurisdiction,  thus 
interpreted,  should  be  exclusive,  since  in  all  cases  a  jurisdiction 
which,  previously  to  its  exercise,  is  concurrent,  in  several  judges, 
becomes  exclusive  in  him  before  whom  the  suit  is  actually 
brought.  It  is  exclusive  as  soon  as  it  attaches,  and  in  this 
sense  the  equitable  jurisdiction  of  each  circuit  judge  was  just  as 
exclusive  of  that  of  the  chancellor  himself,  as  of  that  of  any 
other  judge  (6  Paige  105.     In  the  matter  of  the  Globe  Ins,  Co,), 

The  statute,  however,  declares  that  the  jurisdiction  of  every 
circuit  judge  as  a  vice  chancellor,  shall  be  concurrent  with  that 
of  the  chancellor,  which  necessarily  means  "  concurrent"  as  an 
existing  right,  |)rior  to  its  actual  exercise,  and  it  seems  a  just 
conclusion  that  the  jurisdiction  which  is  declared  to  be  exclu- 
sive, refers  to  the  same  period,  and  means  "  exclusive,"  not  in 
consequence  of,  but  prior  to,  the  commencement  of  the  suit  in 
which  its  exercise  is  required,  that  is,  an  exclusive  right  to  enter- 
tain the  suit.  The  words  "  concurrently  "  and  **  exclusively," 
as  used,  are  opposed  to  each  other  ;  but  there  is  no  real  opposi- 
tion unless  they  are  understood  in  the  sense  that  has  been 
explained. 

Yet,  if  we  adopt  this  construction,  it  is  by  no  means  neces- 
sary, in  order  to  give  effect  to  the  intention  which,  we  certainly 
believe,  was  that  of  the  legislature,  that  the  words,  which  create 
the  difficulty  we  admit,  should  be  wholly  expunged  ;  but  it  is 
necessary  that  they  should  be  understood,  with  a  qualification, 
which  may  reconcile  them  with  the  provisions  that  follow. 
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This  qualification,  indeed,  is  not  expressed,  but  unless  we  im* 
pute  to  the  revisors  and  the  legisktture  a  palpable  contradic- 
tion, it  is  certainly  implied. 

We  understand  then  the  words,  "exclusively  of  any  other 
judge,'-  as  applying  to  every,  other  judge  who  in  the  enumerated 
cases  would  not  be  competent  to  exercise  the  jurisdiction ;  in 
other  words,  within  whose  circuit  no  one  of  the  facts  necessary 
to  found  the  jurisdiction  could  be  truly  alleged  to  exist.  Thus 
interpreted,  there  is  sufficient  room  for  the  application  of  the 
words  in  the  sense  which  it  has  been  admitted  belongs  to  them, 
and  the  reason  and  propriety  of  their  insertion  become  appa- 
rent. It  was  foreseen,  that  in  most  cases  the  jurisdiction  would 
be  exclusive,  as  an  antecedent  right,  in  a  single  judge.  It  would 
be  so,  not  only  when  all  the  jurisdictional  facts  were  found  to 
co-exist  within  the  same  circuit,  but,  in  all  cases,  when  the 
origin  of  the  causes  of  action,  or  the  locality  of  the  subject  mat- 
ter in  controversy,  or  the  residence  of  the  defendant,  in  suits 
against  a  single  defendant,  was  the  sole  ground  upon  which  the 
jurisdiction  could  be  raised  (Broton  v.  Brcvm,  1  Barb.  Ch.  R. 
189 ;  Burckle  v.  Eckart,  8  Denio  282,  S.  C. ;  3  Comst.  139); 
and  in  cases  not  falling  under  either  of  these  categories, 
although  the  jurisdiction  might  be  concurrent,  prior  to  its 
exercise,  in  several  judges,  it  would  yet  be  exclusive  of  some. 
It  is  true  there  was  a  bare  possibility  that  the  words  "exclu- 
sively of  any  other  judge,''  might,  in  some  cases,  not  be  appli- 
cable. Cases  in  which,  before  the  institution  of  a  suit,  each 
judge  would  have  an  equal  right  to  entertain  it ;  but  as  this 
could  only  happen  when  one  or  more  of  the  defendants  resided 
in  each  of  the  eight  circuits  of  the  state,  it  is  not  improbable, 
that  a  contingency  so  very  unlikely  to  happen,  and  which  pro- 
bably never  has  happened,  was  wholly  overlooked.  A  possibi- 
lity so  remote  cannot  be  regarded  as  a  serious  objection  to  the 
construction  we  have  suggested. 

It  is  this  construction,  therefore,  that  we  adopt,  persuaded 
that  it  explains  and  expresses,  truly,  the  intent  of  the  l^isla- 
ture.  By  adopting  it,  we  give  to  the  words  "  exclusively  of  any 
other  judge,"  their  appropriate  sense  ;  we  render  them  consis- 
tent with  the  other  provisions  of  the  section,  and  we  relieTe 
ourselves  from  the  necessity  of  striking  them  out  as  superfluoui 
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or  contradictory — superfluous,  if  they  only  declared  a  conse- 
quence which,  whether  declared  or  not,  must  have  followed ; 
contradictory,  if  they  could  only  be  understood  in  the  literal, 
unqualiiied  sense  which  the  argument  for  the  plaintiff  requires. 
We  repeat,  that  we  are  saved  from  this  necessity,  since  assuredly 
we  could  not  have  sacrificed  to  doubtful  expressions  the  clear 
legislative  intent,  which,  we  have  shown,  is  manifested  by  the 
other  provisions  of  the  section^ 

We  have  taken  more  pains  than  might  seem  to  be  necessary 
to  explain  and  vindicate  our  judgment,  and  we  have  done  so 
from  the  conviction  that  the  question  we  are  deciding  is  of  real 
and  grave  importance.  It  concerns  not  alone  the  parties  to  the 
present  suit.  We  believe  that,  during  the  whole  time,  that  the 
former  organization  of  our  judiciary  was  in  force,  the  under- 
standing of  the  bar  and  of  judges  throughout  the  state,  as 
to  the  jurisdiction  of  the  vice  chancellors,  corresponded  sub- 
stantially with  the  views  that  we  have  expressed  ;  and,  hence, 
if  the  decree  upon  which  this  defence  is  founded  were  declared 
a  nullity,  we  should  not  venture  to  compute  the  number  of  those, 
upon  which  the  like  sentence  might  hereafter  be  pronounced. 
It  is  needless  to  dwell  upon  the  consequences  that  would  ensue. 
The  multiplied  and  vexatious  litigation,  the  disturbance  of 
established  titles,  the  ruin  in  which  many  would  be  involved, 
and  the  wide-spread  anxiety  and  alarm.  The  continued  exist- 
ence of  doubt,  upon  a  question,  threatening  these  consequences, 
would  itself  be  a  positive  evil,  and  it  is  this,  that  we  have  been 
desirous  to  prevent.  This  is,  probably,  the  first  case  in  which 
an  argument  founded  upon  these  doubts  has  been  addressed  to 
a  court  of  justice,  and,  we  may  hope,  it  will  be  the  last.  We 
add,  that  although  there  is  no  decision  to  which  we  can  appeal 
as  an  express  authority,  yet,  it  appears  to  us,  that  in  every  case 
in  which  the  question  as  to  the  statutory  jurisdiction  of  the  vice 
chancellors  has  arisen,  the  truth  of  that  construction  of  the 
statute,  upon  which  we  have  insisted,  is  either  admitted  in  terms 
or  plainly  implied.  It  is  so  in  the  cases  we  have  before  quoted, 
Brawn  v.  Brown  and  Burckle  v.  Eckart,  and  in  the  following — 
Bicknea  v.  Fieldj  8  Paige  443  ;  Bank  of  Orleans  v.  Skinner,  9 
Paige  308  ;  and  Cromwell  v.  Cunningham^  4  Sand.  Gh.  B.  384. 

Another  ground,  upon  which  the  plaintiff  seeks  to  recover,  is. 

Vol.  V.  80 
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that  he  was  not  a  party  to  the  decree  of  foreclosure  and  sale, 
and  is,  therefore,  not  bound  bj  its  provisions  and  the  proceed- 
ings under  it.  It  is  not  denied  that  he  was  originally  a  party 
to  the  suit,  that  the  bill  was  taken  against  him  as  confessed,  and 
that  in  the  pleadings  and  decree  he  is  mentioned  as  one  of  those 
whose  rights,  in  the  equity  of  redemption,  were  meant  to  be  fore- 
closed and  barred. 

But  it  is  contended,  that  by  tl^e  amendment  of  the  bill,  his 
prior  default  in  not  answering,  was  opened  and  superseded,  and 
that  as  the  amendment  was  made  without  notice,  and  no  copy 
of  the  amended  bill  was  served  upon  him,  all  the  subsequent 
proceedings,  as  against  him,%must  be  deemed  irregular  and 
void.  To  this  conclusion,  however^  we  cannot  assent.  Although 
the  amendment  of  the  bill  was  proper,  and  perhaps  necessary 
to  show  the  jurisdiction  of  the  court,  yet  as  it  neither  altered  the 
title  of  the  complainant  to  the  relief  that  was  sought,  nor  the 
relief  itself,  in  its  substance  or  form,  we  think,  it  may  be  justly 
regarded  as  merely  formal.  As  the  facts  correspond  with  the 
amendment,  it  worked  no  prejudice  to  the  plaintiff,  when  made, 
nor  does  it  furnish  to  him  now,  any  reasonable  ground  of  com- 
plaint. Thwe  may  have  been  some  irregularity  in  the  proceed- 
ings, which  the  court  in  which  they  were  had,  upon  application, 
might  have  corrected,  but  there  is  no  irregularity  that  would 
justify  us  in  holding  the  decree  and  the  sale  under  it  to  be  wholly 
void.  We  think,  on  the  contrary,  that  they  have  given  a  title 
to  the  defendant  which  the  plaintiff  is  not  at  liberty  to  impeach. 

The  judgment  at  special  term  is  aflSrmed,  with  costB. 
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Louisa  D.  Kanb  v.  John  Jacob  Astob's  Executors,  and 

OTHERS. 

A  testator,  by  his  will,  made  and  published,  on  the  4th  of  July,  1836,  devised  as 
follows:  "First — ^To  my  daughter  Dorothea,  wife  vf  Walter  Langdon,  Enquire, 
I  give  and  bequeath  all  my  household  furniture,  also  the  use,  during  her  life,  of 
all  my  silver  plate,  my  new  service  of  plate  excepted.   Also,  I  give  and  bequeath 
to  her,  for  her  life,  the  income  of  the  following  stocks,  debt  and  money,  that  is 
to  say :  One  hundred  thousand  dollars  of  the  debt  of  the  city  of  New  York, 
bearing  five  percent  interest;  five  hundred  shares  of  the  capital  stock  of  the 
Bank  of  America;  one  thousand  shares  of  the  capital  stock  of  the  Maohattan 
Company ;  twenty-five  thousand  dollars  deposited  with  The  New  York  Life 
Insurance  and  Trust  Company,  (for  which  I  hold  certificates:)  all  which  income 
I  devote  expressly  to  her  sole  and  separate  use,  to  be  at  her  own  disposal  when 
received  by  her,  and  not  otherwise,  and  to  be  free  from  all  claim,  interest  or 
interference  of  her  husband.    And  to  enable  her  to  receive  the  said  income,  I 
order  my  executors^  (in  whose  names  the  funds  aforesaid  are  to  stand  during  the 
life  of  my  said  daughter,)  from  time  to  time,  as  she  may  request,  to  execute  such 
revocable  letters  of  attorney  as  may  be  requisite  to  enable  her  to  receive  the 
said  income.     Also,  I  devise  to  her  the  house  and  lot  on  Lafayette  Place,  in  the 
eity  of  New  York,  being  twenty  seven  feet^  six  inches^  wide,  and  one  hundred 
and  thirty  seven  feet^  six  inches,  deep^  now  occupied  by  her;  to  have  and  to  hold 
the  same  during  her  natural  life,  free  from,  and  exclusive  of,  any  interest  or 
interfer<^nce  of  her  husband,  and  to  her  sole  and  separate  use.     And  on  her 
death,  I  give  the  said  plate,  (except  as  above),  sums  of  debts  and  deposit^  and 
stocks,  to  her  then  surviving  issue,  and  their  executors  and  administrators.  And 
I  devise  the  said  house  and  lot  to  her  then  surviving  issue,  and  their  heirs  and 
assigns  forever;  intending,  that  if  any  of  her  children  shall  have  died  before 
her,  leaving  issue,  such  issue  are  together  to  take  what  their  parent  would  have 
taken,  if  surviving.     Second. — ^To  John  Jacob  Astor  Langdon,  Eliza  Astor 
Langdon,  Louisa  Langdon,  Walter  Langdon,  Jr.,  Woodbury  Langdon,  Cecilia 
Langdon,  and  Eugene  Langdon,  children  of  my  daughter  Dorothea,  or  to  such- 
of  them  as  shall  survive  me,  I  devise  all  my  lota  on  the  easterly  side  of  Lafay- 
ette Place,  in   the  eity  of  New  York,  and  fronting  thereon.    Also  my  lots  in 
the  rear  of  my  lots  on  the  said  easterly  side  of  Lafayette  Place,  extending  to 
the  Bowery,  and  fronting  thereon.    Also,  my  lands  in  the  said  city,  between 
Charlton  street,  Morton  street,  Greenwich  street  and  Hudson's  river,  being  one 
hundred  and lots;  to  have  and  to  hold  the  same  to  them,  my  said  grand- 
children, in  equal  shares,  for  and  during  their  lives  respectively.    And  on 
the    death  of   each   of  them,   my  grandchildren,  I   give   the    share  which 
he  or  she  shall  have  enjoyed  for  life,  to  their  surviving  issue,  in  fee  simple,  to 
be  divided  according  to  the  number  of  their  children ;  and  in  case  of  deaUi 
without  issue  then  surviving,  I  devise  the  share  of  sudi  deeeased  to  ray 
other  (grandchildren  above  named,  then  surviving^  in  fee  aimple." 


^ 
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Hie  testator  further  devised  as  follows :  *'To  mj  said  graadehildreii,  Sarah  Astor, 
wife  of  Robert  Boreel,  Esq.,  Eliza  Astor,  Louisa  and  Cecilia,  or  to  sueh  of  them 
as  maj-  surrive  me,  I  devise  the  four  houses  and  lots  fronting  on  the  westerij 
side  of  Broadway,  between  Prinoe  street  and  Houston  street,  now  known,  ss 
numbers  579,  581,  588,  and  587,  extending  in  the  rear  to  Mereer  street;  to  hare 
and  to  hold  the  same  to  them  re^>ectiyely,  in  equal  shares,  during  their  livci; 
and  on  the  death  of  each  I  devise  her  share  to  her  issue  then  surviving,  to  be 
divided  according  to  the  number  of  her  children,  and  to  their  heira  and  ssngas 
for  ever;  and  in  case  of  death  without  issue  then  surviving,  I  devise  such  share 
to  her  then  surviving  sisters,  and  their  heirs  and  assigns  for  ever.  To  each  of 
my  said  grandsons,  John  J.  A.  Langdon,  Walter  Langdon,  Jr.,  Woodbury  Ijug- 
don,  and  Eugene  Langdon,  and  to  each  of  my  said  grand-daughten^  Elixs, 
Louisa,  and  Cecilia,  on  their  respectively  attaining  the  age  of  twenty-four 
years,  I  give  twenty-five  thousand  dollars^  and  on  their  respectively  attainiag 
the  age  of  thirty  year%  the  further  sum  of  twenty-five  thousand  doUar^"  By 
various  codicils  to  said  will,  other  devises  and  bequests  were  made  to  Loinia 
Langdon,  the  grand-daughter  of  the  testator. 

By  the  sixth  codicil,  made  and  published  on  the  8d  of  June,  1841,  Uie  testator 
devised  ks  follows:  "  First — As  to  all  such  shares,  estates^  and  interests  in  Isnd, 
(excep1^the  lot  on  the  west  side  of  Lafayette  Place,  mentioned  beneath,)  as  are 
in  my  will,  or  in  any  codicil  thereto,  given  on  my  decease  to  Louisa,  daughter 
of  Mrs.   Dorothea  Langdon,  or  to  the  issue  of  the  said  Louisa,  I  give  one  kslf 
thereof  to  the  other  children  of  my  daughter  Dorothea,  to  be  taken  and  held 
as  an  increase  of  the  shares  or  sums  given  to  them  and  their  issue  in  the  same 
property ;  the  other  half  I  give  to  my  executors  in  trust,  to  receive  the  reoti 
issues,  and  profits  thereof  for  the  life  of  the  said  Louisa,  and  to  apply  the  nmf. 
to  her  use,  clear  of  any  control,  debts,  or  right  of  her  husband  thereto;  sod 
after  her  death,  I  give  the  same  to  her  surviving  children,  or  if  she  leaves  nonc^ 
to  her  surviving  brothers  and  sisters^  or  their  issue.    Second. — ^As  to  all  estate^ 
sights,  and  interests  in  lands,  stocks,  personal  effects  or  qioney,  to  which  the 
said  Louisa  or  her  issue  would  have  been  entitled,  under  my  will,  or  any  codi- 
cil thereto^  after  the  death  of  her  mother,  brothers^  or  sisters^  I  give  the  same  to 
her  brothers  and  sisters^  and  their  issue,  as  an  increase  of  their  respeeiiTe 
shares  or  interests  in  the  same  property.    Third. — ^As  to  the  two  legades  of 
twenty-five  thousand  dollars  each,  and  the  share  of  water  stock,  to  which  thessid 
Louisa  would  have  been  entitled  under  my  will,  and  a  codicil  thereto,  I  revoke 
the  two  legacies  entirely ;  I  give  the  income  of  her  share  of  stock  to  my  dsi^ 
ter  Dorothea,  for  life,  and  on  her  death,  I  give  the  capital  to  her  other  children, 
and  their  issue,  in  case  of  their  decease.    Fourth. — As  to  the  lot  on  the  westsriy 
side  of  Lafayette  Place,  given  to  the  said  Louisa  in  a  codicil  to  my  will,  I  give 
the  same  to  Cecilia  Langdon,  to  be  had  and  holden  as  if  her  name  had  been 
written  in  Ihe  devise  thereof,  instead  of  Louisa,  with  every  advantage^  power, 
and  benefit,  and  subject  to  every  condition,  power,  and  limitation  therein  eon- 
tained.    Fifth. — I  expressly  authorize  my  daughter,  Dorothea  Langdon,  by  deed 
or  will,  to  appoint  and  give  to  the  said  Louisa  and  her  issuer  or  to  her  or  tibeir 
use^  any  part  not  exceeding  in  value  one  half  of  the  real  or  personal  estate  by 
111  eodidl  taken  from  Looisa  and  given  to  others.    Last— I  pnblirii  this  ss  a 
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Qodieil  to  my  will,  and  altering  and  revoking  the  same  and  the  oodieils  thereto^ 
so  fiir  as  a  different  digpoaition  ia  made  by  the  present  eodieil.** 

On  a  eomplaint»  filed  by  Louisa  Langdon,  against  the  ezecnton,  deyisees  and  lega- 
tees^  alleging  that  the  deyiBes  and  bequesta^  made  to  the  plaintifl^  by  her  grand- 
father, in  the  will  and  first  five  codicils,  were  not  revoked,  altered  or  affeeted 
by  the  sixth  codicil,  bat  that  the  said  codicil,  although  attempting  to  revoke  those 
devises  and  bequests^  was  uncertain,  and  insufficient  for  that  purpose,  and  was 
otherwise  wholly  inoperative  and  void ;  and  praying  that  the  true  meaning 
eonstmetion,  and  effect  of  said  will  and  the  codicils,  might  be  settled  and  deter> 
mined,  and  the  rights  of  the  plaintiff  under  the  same,  adjudged  and  declared ; 

'  and  that  the  devises  and  bequests  in  her  favor,  might  be  declared  valid,  and  the 
attempted  revocation  thereof  in  the  sixth  codicil,  might  be  declared  aftd 
adjudged  inoperative  and  void. 

Hddf  1.  That  in  the  first  clause  of  the  sixth  codicil,  by  which  the  testator  gave 
the  undivided  half  of  all  the  propertv  affected  by  that  clause  to  his  executon^ 
in  trusty  for  Mrs,  Kane,  during  her  life,  and  after  death  to  her  surviving  children, 
or,  if  she  should  leave  none,  to  her  surviving  brothers  and  sisters,  or  their  issue, 
the  words  "her  surviving ehildren,**  should  be  construed  "issue  her  surviving ;" 
•nd  that  the  devise  was  a  trust  during  her  life,  and  on  her  death,  a  legal  estate 
in  her  iisae^  with  an  executory  devise  over  to  her  brothers  and  sisters,  and 
their  issue. 

2.  That  the  shares  and  interests  in  personal  property,  which  vested  in  Mr&  Kane 
on  the  death  of  the  testator,  other  than  those  enumerated  in  the  third  dause, 
were  not  affeeted  or  impured  by  the  sixth  codicil,  so  far  as  her  right  was  con-  ' 
cemed ;  and  that  the  contingent  interests  in  the  same  property,  which  were 
to  devolve  upon  her  issu^^  by  substitution,  in  the  event  of  her  death  before  the 
termination  of  the  precedent  life  interests  therein,  fell  within  the  second  clause 
of  the  sixth  eodieil. 

5.  That  the  sixth  codicil  was  not  void  on  account  of  the  impossibility  of  executing 
the  power  conferred  upon  Mrs.  Langdon,  so  as  to  give  to  her  daughter  Louisa, 
and  her  children,  half  "  in  valuer"  or  any  lesser  valued  thare^  in  the  estates  and 
interests  attempted  to  be  taken  from  her  and  them  by  that  codicil.  That  the 
power  related  to  a  part  of  the  whole  property  given,  and  not  to  a  portion  of 
any  one  lot^  parcel,  or  bequest 

i.  That  the  provisions  of  the  sixth  codicil,  or  any  essential  part  of  it^  were  not  so 
uncertain,  vague,  or  doubtful,  that  the  codicil  should  be  declared  void  or  inope- 
rative. 

h.  That  the  property  vested  in  the  executors  in  trusty  in  the  first  clause  of  the 
sixth  oodidl,  was  not  within  the  scope  of  the  power  given  to  Mrs.  Langdon  by 
the  fifth. 

6.  That  that  power  applied  to  the  half  part  of  the  real  estate  interests  given  to 
Mrs.  Langdon*s  children,  other  than  her  daughter  Louisa,  and  their  issuer  in  the 
first  clause,  and  to  the  whole  of  the  real  and  personal  interests  given  to  them 
in  the  seoond  clause  of  the  sixth  codicil ;  and  that  it  operated  to  the  extent  of 
an  undivided  half  of  the  half  part  so  given  in  the  firsts  and  of  the  whole  con- 
tained in  the  seoond  clause. 

H.  That  the  lot  described  in  the  fourth  dause  of  the  rixth  oodidl,  was  subject  to 
the  exerdse  of  the  power. 
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8.  TliAt  the  power  aleo  applied  to  the  reaidQary  gift  made  to  Mm  Lai^on's  other 
children,  of  her  daughter  Louisa's  share  in  the  water  stock  mentioned  in  the 
third  claase  of  the  sixth  oodicil.  But  that  it  could  not  be  applied  to  the 
income  of  the  water  stock,  either  as  a  beneficial  power,  or  as  a  special  power 
in  tmst. 

9.  That  the  legacj  of  the  ineome  of  the^  water  stock  came  within  the  operation  of 
the  power,  not  as  a  power  teohnieallj,  bat  as  being  thereby  made  a  eondiuonsl 
legacy. 

10.  That  what  the  sixth  codicil  works  ontg  by  its  direct  operation  and  effect  in 
favor  of  others^  must  be  deemed  as  given  by  it  to  those  others;  and  that»  eoate- 
qaently,  the  two  legacies  of  $25,000  each,  taken  from  Louisa  Langdon  by  that 

'  codicil,  came  within  the  scope  of  the  power  conferred  on  Mrs.  Langdon. 

11.  That  the  power,  properly  construed,  required  the  donee  to  give  a  life  estate 
to  her  daughter  Louisa,  with  remainder  to  her  issue ;  and  that  by  iasoe^  was 
plainly  roeant^  not  merely  those  living  at  the  tentator's  death,  or  when  the 
power  was  executed,  but  all  the  issue  of  Louisa  during  her  life. 

IS.  That  an  instrument  made  by  Mrs.  Langdon,  in  execution  of  the  power  hj 
which  she  appointed  and  limited  the  estate^  rights  and  interests  therein  mea- 
tioned,  to  her  daughter  Louisa,  ^'  and  her  issuer  in  as  full  and  ample  a  manoer 
as  I  can  or  may  appoint  and  give  under  the  provisions  of  the  said  codiei],  or 
any  part  thereof,"  although  informally  expressed,  gave  to  Louisa,  in  eooneetion 
with  the  will,  an  estate  and  interest  for  her  life  in  all  the  property  to  which  the 
power  was  applicable,  including  with  it  the  income  of  the  water  stock,  sad  to 
her  issue,  bom  and  to  be  bom,  the  remaining  absolute  estate^  and  interest  in 
the  same  property. 

That  the  issue  living  when  the  appointment  was  made  took  vetted  remainder^ 
which  would  open  to  let  in  the  others,  in  succession,  as  they  should  be  bora 
respectively.  And  that  those  bom  since  the  appointment  were^  therefore 
vested  with  the  same  estates  and  interests^  and  to  Oit  same  extent^  aa  those  bora 
before  it  waa  executed. 

It  is  a  sound  rule  of  construction,  that  the  dispositions  made  by  a  will  are  not  to 
be  disturbed  by  a  codicil,  further  than  is  absolutely  necessary  in  order  to  give 
it  effect:  and  a  dear  disposition  made  by  the  will  is  not  revoked  by  a  doabtfisil 
expression  or  inconsistent  disposal  in  a  codiciL 

Although,  in  construing  a  will,  courts  are  bound  to  give  full  effect  to  every  paii 
of  it,  and  to  single  words  aa  well  as  to  sentences  and  paragraphs^  yet  it  is  a  para- 
mount principle  that  the  court  will  carry  out  the  general  intent  of  the  testator. 
And  where  a  particular  word  or  sentence  is  repugnant  to  the  general  intent  aod 
design  of  the  whole  will,  or  tends  to  render  it  incongrnous  or  insensible^  sneh 
word  or  sentence  must  give  way,  rather  than  to  sacrifice  the  whole  scheme  of 
disposition  disclosed  by  the  general  tenor  of  the  instrament 
(Before  Oaklxt,  Ch.  J.,  SAKDFoan  A  Gampbku^  J  J.) 
Jan'y  26,  27,  28,  29;  May  16,  1862. 

The  complaint  of  the  plaintiff  in  this  action,  Louisa  D.  Ease, 
the  wife  of  De  Lancey  Kane,  one  of  the  defendants,  who  saed 
by  Alexander  W.  Bradford,  as  her  next  friend,  alleged :— 
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That  the  plaintiff  was  a  resident  of  the  city  and  county  of 
New  York.  That  she  wds  the  grand-daughter  of  John  Jacob 
Astor,  deceased,  being  the  daughter  of  his  daughter  Dorothea 
A.  Langdon,  by  her  marriage  with  Walter  Langdon,  late  of  the 
city  of  New  York,  deceased ;  that  the  said  John  Jacob  Astor 
departed  this  life  at  the  said  city  and  county  of  New  York  on 
the  29th  day  of  March,  1848  ;  and  that  at  the  time  of  his  death 
the  plaintiff,  together  with  Eliza  Wilks,  the  wife  of  Matthew 
Wilks ;  Sarah  Boreel,  the  wife  of  Robert  Boreel ;  Cecilia 
Langdon,  since  married  to  Jean  de  Nottbeck  ;  Walter  Langdon, 
Jr.,  Woodbury  Langdon,  and  Eugene  Langdon,  were  the  only 
surviving  children  of  the  said  Dorothea  A.  Langdon,  the  plain- 
tiff's mother.  That  the  said  John  Jacob  Astor  was  at  the  time 
of  his  decease,  and  for  many  years  previous  thereto  had  been, 
the  owner  of  a  large  amount  of  real  and  personal  estate,  worth 
several  millions  of  dollars;  and  that  in  particular  he  was 
seized  in  fee  simple  of  all  those  certain  lots  of  land,  real  estate, 
and  premises  hereinafter  more  particularly  set  forth  and 
described.  The  plaintiff  further  showed  that  on  or  about  the 
fourth  day  of  July,  1886,  the  said  John  Jacob  Astor  made  and 
published  his  last  will  and  testament  in  due  form  of  law  to  pass 
real  and  personal  estate,  whereby  among  other  things,  he  de- 
vised as  follows : — 

"  PiBST. — ^To  my  daughter  Dorothea,  wife  of  Walter  Lang- 
don, Esquire,  I  give  and  bequeath  all  my  household  furniture  ; 
also  the  use,  during  her  life,  of  all  my  silver  plate,  my  new  ser- 
vice of  plate  excepted.  Also,  I  give  and  bequeath  to  her  for 
her  life  the  income  of  the  following  stocks,  debts,  and  money, 
that  is  to  say  :  one  hundred  thousand  dollars  of  the  debt  of  the 
city  of  New  York,  bearing  five  per  cent,  interest ;  five  hundred 
shares  of  the  capital  stock  of  the  bank  of  America  ;  one  thou- 
sand shares  of  the  capital  stock  of  the  Manhattan  Company ; 
twenty-five  thousand  dollars  deposited  with  the  New  York  Life 
Insurance  and  Trust  Company,  (for  which  I  hold  certificates,) 
all  which  income  I  devote  expressly  to  her  sole  and  separate 
use,  to  be  at  her  own  disposal  when  received  by  her,  and  not 
otherwise,  and  to  be  free  from  all  claim,  interest,  or  interference 
of  her  husband.  And  to  enable  her  to  receive  the  said  income, 
I  order  my  executors,  (in  whose  names  the  funds  aforesaid  are 
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to  stand  during  the  life  of  my  said  daaghter,)  from  time  to  time, 
as  she  may  request,  to  execute  such  reasonable  letters  of  attor- 
ney as  may  be  required  to  enable  her  to  receive  the  said 
income : 

"  Also,  I  derise  to  her  the  house  and  lot  on  Lafayette  Place, 
in  the  city  of  New  York,  being  twenty-seven  feet  six  indies 
wide,  and  one  hundred  and  thirty-seven  feet  six  inches  deep, 
now  occupied  by  her,  to  have  and  to  hold  the  same  during  her 
natural  life,  free  from  and  exclusive  of  any  interest  or  interfei^ 
ence  of  her  husband,  and  to  her  sole  and  separate  use.  And 
on  her  death  I  give  the  said  plate,  (except  as  above,)  sums  of 
debt  and  deposit,  and  stocks,  on  her  then  surviving  issue  and 
their  executors  and  administrators :  and  I  devise  the  said  house 
and  lot  to  her  then  surviving  issue  and  their  heirs  and  assigns 
for  ever,  intending  that  if  any  of  her  children  shall  have  died 
before  her,  leaving  issue,  such  issue  are  together  to  take  what 
their  parent  would  have  taken,  if  surviving : 

"  Second. — ^To  John  Jacob  Astor  Langdon,  Eliza  Astor  Lang- 
don,  Louisa  Langdon,  Walter  Langdon,  Jr.,  Woodbury  Lang- 
don, Cecilia  Langdon,  and  Eugene  Langdon,  children  of  my 
daughter  Dorothea,  or  to  such  of  them  as  shall  survive  me,  I 
devise  all  my  lots  on  the  easterly  aide  of  Lafayette  Place,  in  the 
city  of  New  York,  and  fronting  thereon  ;  also,  my  lots  in  the 
rear  of  my  lots  on  the  said  easterly  side  of  Lafetyette  Place,  ex- 
tending to  the  Bowery  and  fronting  thereon ;  also,  my  lands  in 
the  said  city  between  Charlton  street,  Morton  street,  Oreaiwich 
street,  and  Hudson  river,  being  one  hundred  lots — ^to  have  and 
to  hold  the  same  to  them,  my  said  grand-children,  in  equal 
shares,  for  and  during  their  lives  respectively.  And  on  the 
death  of  each  of  them,  my  grand-children,  I  give  the  share  which 
he  or  she  shall  have  ei\joyed  for  life  to  their  surviving  issue  in 
fee  simple,  to  be  divided  according  to  the  number  of  their  chil- 
dren ;  and  in  case  of  death  without  issue  then  surviving,  I 
devise  the  share  of  such  deceased  to  my  said  other  grand-chil- 
dren above  named  then  surviving,  in  fee  simple." 

The  complaint  allied  that  the  real  estate  mentioned  in  said 
devise  was  a  portion  of  the  rea:l  estate  in  this  complaint  above 
referred  to  as  the  property  of  the  said  John  Jacob  Astor  at  the 
time  of  his  decease,  and  tiiat  the  plaintiff  was  the  same  Louisa 
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Langdon  therein  named ;  that  in  and  by  his  said  last  will  and 
testament,  the  said  John  Jacob  Astor  did  further  devise  and 
bequeath  as  follows : — 

"  To  my  said  grand-children,  Sarah  Astor,  wife  of  Robert  Bo- 
reel,  Esq.,  Eliza  Astor,  Louisa  and  Cecilia,  or  to  such  of  them 
as  may  survive  me,  I  devise  the  four  houses  and  lots  fronting  on 
the  westerly  side  of  Broadway,  between  Prince  street  and  Hous- 
ton street,  now  known  as  numbers  579,  681,  583,  and  587,  ex* 
tending  in  the  rear  to  Mercer  street — to  have  and  to  hold  the 
same  to  them  respectively  in  equal  shares  during  their  lives ; 
and  on  the  death  of  each  I  devise  her  share  to  her  issue  then 
surviving,  to  be  divided  according  to  the  number  of  her  chil- 
dren, and  to  their  heirs  and  assigns  for  ever ;  and  in  case  of 
death  without  issue  then  surviving,  I  devise  such  share  to  her 
then  surviving  sisters,  and  their  heirs  and  assigns  for  ever : 

"  To  each  of  my  said  grand-sons,  John  J.  A.  Langdon,  Wal- 
ter Langdon,  jr.,  Woodbury  Langdon,  and  Eugene  Langdon, 
and  to  each  of  my  said  grand-daughters,  Eliza,  Louisa,  and 
Cecilia,  on  their  respectively  attaining  the  age  of  twenty-four 
years,  I  give  twenty-five  thousand  dollars  ;  and  on  their  respec- 
tively attaining  the  age  of  thirty  years,  the  further  sum  of 
twenty-five  thousand  dollars." 

The  plaintiff  further  alleged  that  the  real  estate  mentioned 
in  the  said  last  mentioned  devise  and  bequest  was  another  por- 
tion of  the  real  estate  referred  to  in  the  preceding  part  of  the 
complaint  as  the  property  of  the  said  John  Jacob  Astor,  de- 
ceased, at  the  time  of  his  decease,  and  that  the  said  Louisa 
therein  mentioned  was  the  above  named  plaintiff ;  that  in  and 
by  his  last  will  and  testament  the  said  John  Jacob  Astor, 
deceased,  did  also  devise  and  bequeath  as  follows  : — 

"  Tenth — All  the  rest,  residue  and  remainder  of  my  real  and 
personal  estate  I  give  and  devise  to  my  son  William  B.  Astor, 
to  have  and  to  hold  the  said  real  estate  to  him  for  his  life ;  and 
I  authorise  him  to  appoint  the  same  after  his  death  to  and 
amongst  his  children  and  their  issue  in  such  shares,  and  for  such 
estates  and  on  such  conditions  as  he  may  think  fit  by  deed  or 
by  will.  And  in  case  he  shall  leave  no  such  valid  appointment, 
I  devise  the  same  to  his  children  and  their  heirs  and  assigns 


474  CASES  IN  THE  SUPERIOR  COURT. 


Kane  t.  Astor^t  Ezeentom 


for  ever,  inclading  as  well  those  now  bom  as  sabseqaenfiy  born 
children : 

"  And  I  hereby  charge  upon  the  said  residuary  estate  thus 
devised,  portions  of  two  hundred  thoosand  dollars,  to  be  settled 
upon  each  of  his  daughters  and  their  issue  in  such  mann^  as 
he  may  think  fit,  subject  to  the  condition  of  their  marrying 
with  the  consent  of  himself  or  his  wife,  or  such  persons  as  he 
may  nominate  in  his  will,  which  portions  are  to  be  set  apart  ont 
of  the  real  estate  devised  to  him  as  above,  and  which,  when  set 
apart,  are  not  to  form  any  incumbrance  upon  the  residue.  And 
in  case  of  his  leaving  no  appointment,  as  aforesaid,  these  per 
tions  are  to  be  considered  as  part  of  his  daughters'  shares  on 
the  division  of  the  estate  now  devised  among  his  children : 

"  And  as  to  the  personal  estate  bequeathed  to  him,  it  is  my 
will  that  he  employ  the  same  in  the  improvement  of  the  red 
estate  to  him  herein  above  devised,  in  such  manner  as  he  may 
think  fit." 

The  plaintiff  further  alleged  that  in  and  by  the  eleventh 
clause  of  his  said  will,  the  testator  authorised  every  person  who 
should  take  an  estate  under  said  will  to  terminate  with  his  or 
her  life,  to  lease  the  premises  so  devised  for  a  term  not  exceed- 
ing twenty-one  years,  with  the  consent  of  any  one  of  his  execu- 
tors ;  and  did  also  further  give  authority  to  such  life  tenants, 
in  the  words  following  : — '*  Also,  I  do  authorise  any  such  tenant 
for  life,  with  the  assent  of  one  of  my  executors  uniting  in  Ae 
deed  to  manifest  the  same,  to  sell  and  convey  in  fee  simple  to 
the  extent  of  one-half  in  value  of  the  lands  devised  to  such  life 
tenant,  in  order  to  raise  money  for  the  improvement  of  the 
residue ;  for  which  a{>plication  of  the  money  so  to  be  raised 
such  executor  shall  make  provision  before  giving  such  assent, 
and  his  uniting  in  the  deed  shall  make  the  same  an  effectoal 
conveyance  to  the  parties  accepting  the  same,  who  shall 
thereby  be  freed  from  seeing  to  the  application  of  the  purehaae 
money." 

The  plaintiff  further  alleged  that  the  testator  did,  in  and  by 
his  said  will,  empower  his  executors  to  make  partition  of  estates 
devised  under  said  will,  in  the  words  following: — ^'  I  authorise  my 
executors,  at  the  request  of  any  person  or  persons  to  whom 
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lands  are  herein  devised  in  common,  to  set  apart  their  shares  in 
severalty ;  and  thenceforth  the  limitations  of  future  estates, 
^>plicabie  to  the  shares  before  separation,  shall  apply  to  the 
separate  share,  and  they  may  charge  the  lands  with  sums  for 
equality  of  partition." 

The  plaintiff  further  alleged  that  on  or  about  the  19th  day 
5f  January,  1838,  the  said  John  Jacob  Astor  duly  made  and 
published  the  first  codicil  to  his  last  will  and  testament,  in  due 
form  of  law,  to  pass  real  and  personal  estate,  whereby,  among 
other  things^  he  devised  and  bequeathed  as  follows : — 

"  Second — ^Inasmuch  as  my  grand-son,  John  J.  A.  Langdon, 
has  departed  this  life,  whereby  two  legacies  of  twenty-five  thou- 
sand dollars  each  have  become  lapsed,  I  therefore  add  to  the 
lands  devised  in  the  second  item  of  my  will  to  him  and  his 
brothers  and  sisters,  in  that  item  named,  or  to  such  of  them 
as  may  survive  me,  three  lots  of  land  lying  on  the  Westerly 
side  of  Lafayette  Place,  next  north  of  a  lot  which  in  my  will  is 
given  for  life  to  Charles  Bristed,  and  is  above  given  for  her  life 
to  my  daughter  ;  each  of  which  three  lots  is  twenty-seven  feet  in 
width,  and  one  hundred  and  fifty-five  feet  in  depth,  subject  to  and 
with  the  benefit  of  a  gangway  running  from  Art  street  across 
the  rear  of  said  lots  parallel  with  Lafayette  Place  and  twenty 
feet  wide,  and  lying  at  a  distance  of  one  hundred  and  ten  feet 
therefrom — ^which  three  lots  of  land  I  give  to  my  said  grand- 
children, to  have  and  to  hold  in  equal  shares  as  tenants  in  com- 
mon for  their  lives  respectively.  And  on  the  death  of  each  I 
give  his  or  her  share  to  his  or  her  surviving  issue,  in  fee  simple ; 
and  in  case  of  death  without  surviving  issue,  I  give  such  share 
to  his  or  her  other  brothers  and  sisters  in  the  same  item  named 
surviving  in  fee  simple." 

The  plaintiff  further  showed  that  she,  the  said  plaintiff,  was 
one  of  the  devisees  named  in  the  said  last  devise  as  one  of  the 
brothers  and  sisters  of  the  said  John  J.  A.  Langdon,  and  that 
the  said  estate  was  part  of  the  property  first  referred  to  in  the 
complaint  and  belonging  to  the  said  John  Jacob  Astor  at  the 
time  of  his  decease.  That  on  or  about  the  9th  day  of  January, 
1839,  the  said  John  Jacob  Astor  made  and  published  the  second 
codicil  to  his  said  last  will  and  testament  in  due  form  of  law  to 
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pass  real  and  personal  estate,  whereby  he  devised  and  be- 
queathed among  other  things  as  follows : — 

'*  FiBST — ^In  order  more  comfortably  to  accommodate  my  on- 
fortunate  son  John,  I  have  provided  for  the  erection  of  a  dwell- 
ing-house on  Fourteenth  street,  in  the  city  of  New  York,  upon 
a  certain  piece  of  land  which  I  attach  thereto,  bounded  as 
follows :  Beginning  on  the  nortiierly  side  of  Fourteenth  street, 
one  hundred  and  twenty-five  feet  westerly  from  its  intersection 
with '  the  westerly  side  of  the  Ninth  Avenue,  running  thence 
northerly  parallel  with  the  said  avenue  to  the  south  side  of 
Fifteenth  street,  thence  westerly  along  the  same  one  hundred 
feet,  thence  southerly  parallel  to  the  line  of  the  said  Ninth 
Avenue  to  Fourteenth  street,  then  along  the  same  easterly  one 
hundred  feet  to  the  place  of  beginning,  which  house  I  intend  to 
furnish  and  provide  for  his  convenience  and  that  of  the  persons 
who  from  time  to  time  shall  take  charge  of  his  personal  oon^ 
fort :  Now,  therefore,  I  do  hereby  give  to  my  son  John  the  said 
house  and  land,  with  the  furniture  appropriated  thereto,  to  have 
and  to  hold  so  long  during  his  life  as  the  same  shall  be  used  for 
his  personal  accommodation  and  convenience,  with  remainder 
to  my  daughter  Dorothea,  to  be  held  by  her  so  long  during  her 
life  as  she  shall  use  the  same,  or  the  income  thereof,  for  her  own 
use,  free  from  all  control  or  interference  of  her  husband,  and  so 
long  as  she  or  her  husband  shall  not  attempt  to  dispose  of  her 
interest  therein,  and  shall  not  permit  the  same  to  be  encumbered 
or  taken  under  any  incumbrance,  but  not  longer.  And  in  case 
during  her  life  she  or  her  husband,  or  any  claiming  under  or 
against  them,  shall  attempt  to  incumber  or  divest  the  same  from 
her  actual  use,  then  I  give  the  same  to  my  executors  in  trust  dQ^ 
ing  her  life,  to  receive  the  rents  and  profits  thereof  and  apply  the 
same  to  her  use,  for  which  her  receipts  shall  be  a  full  voucher 
to  my  executors : 

"  After  her  death  I  give  and  devise  the  said  lands  and  inmi- 
ture  one  equal  half  part  thereof  to  the  then  surviving  children 
and  issue  of  my  daughter  Dorothea — ^the  other  half  thereof  to 
the  surviving  children  and  issue  of  my  son  William,  taking  in 
fee  simple  and  the  issue  representing  its  parent  deceased/' 
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**  I  give  to  my  danghter  Dorothea  the  income  of  one  handred 
thousand  dollars,  deposited  in  the  New  York  Life  Insurance 
and  Trust  Company,  bearing  interest  at  five  per  cent*  per 
annum — ^to  take  and  receive  the  income  thereof  so  long  during 
her  life  as  she  or  her  husband,  present  or  future,  or  any  one 
claiming  under  them,  shall  not  attempt  to  incumber,  charge,  or 
assign  the  same,  in  whole  or  in  part ;  and  in  case  of  any  such 
attempt,  then  I  give  the  said  income  to  my  executors  in  trust 
during  her  life  to  apply  the  same  to  her  use,  for  which  her  own 
receipt  shall  be  a  voucher :  And  upon  her  death  I  give  the 
said  capital  sum  to  her  daughters  Eliza,  Louisa,  and  Cecilia, 
and  to  her  sons  Walter,  Woodbury,  and  Eugene,  and  to  such 
of  these  six  children  as  may  survive  me,  and  to  be  equally 
divided  among  them,  and  to  be  accumulated,  as  to  the  share  of 
each  one  under  the  age  of  twenty-one  years,  for  his  or  her  benefit, 
and  on  their  attaining  that  age  respectively  to  be  paid  to  them 
by  my  executors ;  and  if  any  of  them  shall  die  before  that  age 
without  surviving  issue,  his  or  her  share  shall  be  given  to  tiie 
survivors.  Also,  I  give  to  the  said  six  children  of  my  daughter 
Dorothea,  or  to  such  of  them  as  may  survive  me,  one  hundred 
thousand  dollars  of  the  public  debt  of  the  city  of  New  York, 
bearing  five  per  cent,  interest  (usually  called  the  water  loan), 
to  be  paid  to  each  on  attaining  the  age  of  twenty-one  years ; 
and  the  interest  of  the  shares  of  those  under  that  age  to  be 
accumulated  for  their  benefit  until  that  period ;  and  in  case  any 
of  them  shall  die  before  that  age,  without  surviving  issue,  then 
his  or  her  shares  shall  go  to  the  survivors. 

"  Item — I  give  to  my  said  grandchildren,  Eliza,  Louisa,  Ce- 
cilia, Walter,  Woodbury,  and  Eugene,  and  to  such  of  them  as 
may  survive  me,  five  lots  of  land,  fronting  on  the  south  side  of 
Grand  street,  between  Ludlow  and  Orchard  streets ;  and  also 
four  lots  of  land  fronting  the  southerly  side  of  Grand  street, 
between  Norfolk  and  Essex  streets,  in  the  city  of  New  York, 
with  their  improvements  respectively,  to  have  and  to  hold  the 
same,  to  my  grandchildren,  in  equal  shares,  for  their  lives  res- 
pectively. And  on  the  death  of  each  I  give  the  share  enjoyed 
by  such  deceased  to  his  or  her  issue  then  surviving  in  fee  simple, 
to  be  divided  according  to  the  number  of  his  or  her  children ; 
and  if  such  deceased  shall  have  no  surviving  issue,  then  I  give 
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the  share  of  snch  deceased  to  the  survirors  of  the  said  six,  and 
to  their  heirs  or  assigns,  for  ever.  As  to  which  lots  I  direct  and 
order  that  the  eleventh  article  of  my 'will  shall  apply  in  all  re- 
spects in  the  same  manner  as  if  this  devise  had  been  contained 
in  the  body  of  said  will." 

The  plaintiff  further  stated  that  she  was  the  same  person  men- 
tioned in  the  said  last  mentioned  devise  and  bequest  by  the 
name  of  Louisa,  daughter  of  the  said  Dorothea,  and  grand* 
daughter  of  the  said  testator  ;  and  that  the  real  estate  tJherdn 
mentioned  was  another  portion  of  the  real  estate  in  the  com- 
plaint first  referred  to  as  the  property  of  the  said  John  Jacob 
Astor  at  the  time  of  his  decease.  That  the  said  John  Jacob 
Astor,  deceased,  on  or  about  the  8d  day  of  March,  1841,  also 
duly  made  and  published,  in  due  form  of  law,  to  pass  real  estate, 
the  fifth  codicil  to  his  said  last  will  and  testament,  wherein  he 
devised  and  bequeathed  as  follows : — *'  Fourth — I  give  unto 
my  grandchildren,  herein  next  named,  the  following  lots  of  land 
on  Lafayette  Place,  of  which  I  have  caused  a  map  to  be  made, 
and  the  lots  to  be  numbered  from  one  to  seven,  each  lot  being 
twenty-seven  feet  in  width  on  Lafayette  Place,  and  to  be 
bounded  by  lines  perpendicular  thereto,  and  extending  to  the 
above  described  site  for  the  library,  and  if  that  shall  be  located 
on  the  easterly  side  of  Lafayette  Place,  then  extending  to  the 
rear  of  my  lands  there,  namely :  To  my  grand-son,  William 
Astor,  I  give  the  southernmost  lot,  next  to  that  of  Charles  Bris- 
ted,  which  lot  now  given  is'number  two  ;  to  John  Jacob  Astor 
I  give  the  next  lot  north,  being  number  three ;  to  Louisa  D. 
Langdon  the  lot  next  north,  being  number  four ;  to  Eliza  Lang- 
don  the  lot  next  north,  being  numlier  five  ;  and  to  my  daughter, 
Mrs.  Langdon,  I  give  the  two  lots  six  and  seven,  the  latter 
being  a  corner  lot,  forty  feet  front  and  narrowing  to  the  rear, 
to  have  and  to  hold  to  them  respectively  and  to  their  heirs  and 
assigns  for  ever — provided,  however,  and  on  condition  that  no 
building  be  erected  on  the  said  lots  (including  also  the  lot  of 
Charles  Bristed)  but  dwelling-houses  at  least  three  stories  high, 
and  covering  the  full  front  of  the  lots,  and  the  necessary  offices 
on  the  rear  of  the  lots.  Provided,  also,  that  it  shall  be  lawful 
for  my  executors,  at  any  time  during  the  life  of  the  devisee,  to 
make  aud  execute  a  settlement  of  the  lots  given  to  the  said 
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ladies,  Becuring  the  enjoyment  to  them  as  a  separate  estate  of 
the  said  lots  daring  life,  and  a  power  of  giving  the  same  as  they 
please  among  their  issue,  brothers  and  sisters,  and  their  issue — 
such  power  to  be  discretionary  with  my  executors — ^with  power 
to  the  said  ladies  respectively  of  leasing  for  terms  of  years 
allowed  by  law.  And  I  authorize  my  executors,  at  the  request 
of  any  of  the  said  grand-children  (including  Oharles  Bristed 
and  his  lot)  to  lay  out  any  part  of  the  personal  estate,  given  to 
them  or  to  their  use  respectively,  in  the  erection  of  a  suitable 
dwelling-house  and  its  appurtenance  on  the  lot  so  given  fronting 
Lafayette  Place." 

The  plaintiff  further  showed,  that  she  was  the  same  Louisa 
Langdon  mentioned  in  the  said  last  mentioned  devise  and 
bequest,  and  that  the  premises  therein  described  were  a  portion 
of  the  real  estate  in  the  complaint  first  above  referred  to.  That 
on  or  about  the  3d  day  of  June,  1841,  the  said  John  Jacob  Astor 
made  the  sixth  codicil  to  his  last  will  and  testament,  wherein 
among  other  things,  he  devised  and  bequeathed  as  follows  : 
"First — As  to  all  such  shares,  estates,  and  interest  in  land 
(except  the  lot  on  the  west  side  of  Lafayette  Place,  mentioned 
beneath)  as  are  in  my  will  or  in  any  codicil  thereto,  given  on  my 
decease,  to  Louisa,  daughter  of  Mrs.  Dorothea  Langdon,  or  to 
the  issue  of  the  said  Louisa.  I  give  one-half  thereof  to  the  other 
children  of  my  daughter  Dorothea,  to  be  taken  and  held  as  an 
increase  of  the  shares  or  sums  given  to  them  and  their  issue  in 
the  same  property ;  the  other  half  I  give  to  my  executors,  in 
trust,  to  receive  the  rents,  issues,  and  profits  thereof,'  for  the  life 
of  the  said  Louisa,  and  to  apply  the  same  to  her  use,  clear  of 
any  control,  debts,  or  right  of  her  husband  thereto  ;  and  after 
her  death  I  give  the  same  to  her  surviving  children,  or,  if 
she  leaves  none,  to  her  surviving  brothers  and  sisters,  or  their 
issue. 

"Second — As  to  all  estates,  rights,  and  interest  in  lands, 
stocks,  personal  effects,  or  money,  to  which  the  said  Louisa,  or 
her  issue,  would  have  been  entitled  under  my  will,  or  any  codi- 
cil thereto,  after  the  death  of  her  mother,  brothers,  or  sisters,  I 
give  the  same  to  her  brothers  and  sisters,  and  their  issue,  as  an 
increase  of  their  respective  shares,  or  interest  in  the  same  pro- 
perty. 
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"  Third — ^As  to  the  two  legacies  of  twenty-five  thousand  dol- 
lars each,  and  the  share  of  water  stock  to  which  the  said  Louisa 
would  have  been  entitled  under  my  will  and  a  codicil  thereto. 
I  revoke  the  two  legacies  entirely :  I  give  the  income  of  her 
share  of  stock  to  my  daughter  Dorothea  for  life ;  and  on  her 
death  I  give  the  capital  to  her  other  children,  and  their  issoe, 
in  case  of  their  decease. 

"  Fourth — ^As  to  the  lot  on  the  westerly  side  of  Lafayette 
Place,- given  to  the  said  Louisa,  in  a  codicil  to  my  will,  I  give 
the  same  to  Cecilia  Langdon,  to  be  had  and  holden  as  if  her 
name  had  been  written  in  the  devise  thereof,  instead  of  Louisa, 
with  every  advantage,  power,  and  benefit,  and  subject  to  every 
condition,  power,  and  limitation  therein  contained. 

"  Fifth — I  expressly  authorize  my  daughter,  Dorothea  Lang* 
don,  by  deed  or  will,  to  appoint  and  give  to  the  stLid  Louisa,  and 
her  issue,  or  to  her  or  their  use,  any  part  not  exceeding  in  value 
one-half  of  the  real  or  personal  estate  by  this  codicil  taken  from 
Louisa  and  given  to  others. 

"  Last — I  publish  this  as  a  cx)dicil  to  my  will,  and  as  altering 
and  revoking  the  same  and  the  codicils  thereto,  so  far  as  a  dif- 
ferent  disposition  is  made  by  the  present  codicil. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  third  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-one." 

The  plaintiff  further  alleged,  that  she  was  the  same  Louisa 
Langdon,  mentioned  in  the  last  mentioned  codicil,  and  that  the 
said  testator  departed  this  life  without  having  revoked  or 
altered  his  said  will  or  the  said  codicils,  so  far  as  they  related 
to  the  plaintiff,  and  the  devises  and  bequests  to  her,  except  as 
stated  in  the  complaint. 

That  the  said  will  and  codicils  had  been  duly  proved  before 
the  surrogate  of  the  city  and  county  of  New  York,  and  letters 
testamentary  granted  thereon  to  William  'B.  Astor,  Daniel  Lord, 
James  Gallatin,  and  Washington  Irving,  four  of  the  executors 
named  in  the  said  will  and  codicils,  who  alone  of  said  executors 
had  assumed  and  taken  upon  themselves  the  duties  of  such  exe- 
cutorship ;  that  they,  the  said  William  B.  Astor,  Daniel  Lord, 
James  Gallatin,  and  Washington  Irving,  had  also  assumed 
and  taken  upon  themselves  the  duty  of  trustees,  as  provided  in 
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the  said  will  and  codicils  ;  and  ever  since  the  deaih  of  the  said 
testator  had  assumed  to  act,  and  were  still  acting  as  such  ;  and 
that  as  such  executors  and  trustees,  they  had  taken  possession 
of  a  large  portion  of  the  real  and  personal  estate,  so  devised 
and  bequeathed  to  the  plaintiff,  and  claimed  to  hold  and  mani^ 
the  same  as  trustees  thereof  under  the  said  will  and  codicils, 
and  withheld  the  same  from  the  possession  and  control  of  the 
plaintiff,  but  what  portion  of  said  real  and  personal  estate  in 
particular,  had  been  or  was  so  held  and  managed  by  them  as 
such  trustees,  the  plaintiff  was  unable  to  state,  but  she  prayed 
that  the  particulars  thereof  with  the  manner  in  which  the  said 
personal  estate  was  invested,  might  be  fully  set  forth  by  the  said 
executors  and  trustees,  in  their  answer. 

The  plaintiff  further  showed,  that  shortly  after  the  decease 
of  the  said  John  Jacob  Astor^  and  in  the  month  of  April,  1848, 
the  said  Dorothea  Langdon,  the  mother  of  the  plaintiff,  addressed, 
and  caused  to  be  delivered  to  the  said  executors  and  trustees, 
the  following  note  in  writing : — 

(Copy-) 
''  To  W.  B.  Aster  and  the  Execmtors. 
^  I  wish  my  daughter  Louisa  rdnstated  in  the  share  tliat  my 
father  has  placed  in  my  authority. 

The  plaintiff  further  showed  that  on  or  about  the  6th  day  of 
April,  in  the  year  1848,  and  after  such  notification  to  said  exe- 
cutors in  writing,  the  said  Dorothea  A.  Langdon,  the  mother  of 
the  plaintiff,  signed  and  sealed  an  instrument  of  which  the  fol- 
lowing 18  a  copy : — 

"  Know  all  men  by  these  {uresents^  that  I,  Dorothea  A.  Lang- 
don, of  the  city  of  New  York,  widow,  under  and  by  virtue  of 
jBL  power  of  appointment,  vested  in  me,  by  the  provisions  of  a 
codicil  to  the  last  will  and  testament  of  John  Jacob  Astor,  late 
of  the  city  <^  New  York,  deceased,  which  wiid  codicil  beara 
date  the  third  day  of  June,  one  thousand  eight  hundred  and 
forty-one,  have  appointed  and  given,  and  do  hereby  appoint, 
give,  and  convey  to  Louisa  Langdon,  wife  of  De  Lancey  Kane^ 
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and  her  issue  ;  such  part  of  the  real  and  personal  estate  by  said 
codicil  taken  from  the  said  Louisa  and  given  to  others,  as  in 
and  by  said  codicil  I  am  authorized  to  give  and  appoint  to  the 
said  Louisa,  and  her  issue,  to  have  and  to  hold  the  same,  and 
every  part  and  parcel  thereof,  unto  the  said  Louisa  and  her 
issue,  in  as  full  and  complete  a  manner  as  I  can  or  may  appoint 
and  give  under  the  provisions  of  said  codicil,  or  any  part 
thereof.  In  witness  whereof,  I  havethereunto  set  my  hand  and 
seal,  this  sixth  day  of  April,  one  thousand  eight  hundred  and 
forty-eight. 

"  Dorothea  A.  Langdon.    [l.  s.] 

^^  Signed,  sealed,  and  delivered  in  presence  of, 

"Walter  Lavgdok." 
,    "New  York,  April  11, 1848." 

,  And  the  plaintiff  further  showed,  that  the  said  instnimrat 
was  subscribed  by  the  said  Dorothea  A^ Langdon,  in  the  presence 
of  Walter  Langdon,  who  became  subscribing  witness  thereto, 
and  was  thereafter  delivered  to  the  said  plaintiff.  That  there- 
upon, after  the  delivery  thereof  to  the  plaintiff,  the  said  Doro- 
thea A.  Langdon,  on  the  12th  day  of  June,  1848,  caused  a  copy 
of  said  instrument  to  be  sent  to  the  said  executors,  with  a  notice 
in  writing,  of  which  the  following  is  a  copy  i — 

'>  To  the  Executors  of  the  will  of  Johoi  Jacob  Astor,  deceased. 
"  GentxbiiOEN  : 

"  Mrs.  Langdon  wishes  me  to  address  you,  in  her  namofand 
make  the  following  communication  : — 

"  Mrs.  LangdiMi  has  read  an  extract  from,  your  minates,  Rent 
by  you  to  hen  children,  and  thinks  these  lines  necessary  in 
answer.  Soon  after  her  father's  death,  Mrs.  Langdon  signed  an 
instrument,  of  restoration,  in  behalf  of  her  daughter,  Mrs.  Kane, 
of  which  enclosed*  is,  she  believes,  a  correct  copy,  Mr.  £ane 
having  the  original.  Mrs.  Langdon  wishes  me  to  add,  that  she 
desires,  by  said  instrument,  to  restore  to  Mrs.  Kane  all  she  may 
C^nteol  by  the  sixth  codicil  of  her  father's  will,  without,  how- 
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ever,  pretending  to  understand  the  extent,  legal  meaning,  or 
power  of  the  authority  given  to  her. 

*'  I  remain,  gentlemen, 

"  Yours,  very  respectfully, 

(Signed)  "  M.  Wiles." 

The  plaintiff  furtHer  alleged  that  the  lot  on  the  westerly  side 
of  Lafayette  Place,  devised  to  her,  and  referred  to  in  the  fourth 
clause  of  the  said  sixth  codicil,  was  claimed  by  Cecilia  Langdon, 
now  Cecilia  de  Nottbeck,  under,  and  by  virtue  of  said  clause 
in  said,  codicil.  That  for  some  time  after  the  decease  of  the 
said  John  Jacob  Astor,  the  plaintiff  received  one-fourth  of  tl\e 
rents  and  profits  of  the  said  real  estate,  but  that  said  one  fourth 
of  said  rents  was  subsequently,  through  the  intervention  of  the 
said  defendants,  or  some  or  one  of  them,  collected  and  received 
and  placed  on  deposit  in  the  New  York  Life  Insurance  and  Trust 
company,  and  withheld  from  the  plaintiff;  but  what  amount 
had  so  been  collected  and  deposited  she  did  not  know..  Thait 
one  other  fourth  part  of  the  rents  and  profits  of  the  said  real 
estate  she  had  received  in  her  own  right,  and  to  her  own  use 
and  benefit,  and  without  the  interference  or  control  of  any  of 
the  said  defendants.  That  as  to  the  remaining  one-half  of  the 
rents  and  profits  of  the  said  real  estate,  she  had  not  been  allowed 
to  receive  the  same,  except  through  the  said  executors  and  trus*- 
tecs,  the  said  executors  and  trustees  claiming  to  receive  and  pay 
the  same  as  trustees,  under  the  first  clause  of  the  said  sixth  codi- 
cil. And  the  said  plaintiff  further  stated,  that,  except  as  afore- 
said, she  had  not  received  any  of  the  real  or  personal  property 
devised  and  bequeathed  to  her  by  said  will  and  said  codicils,  nor 
the  interest  thereon.  That  by  the  said  executors  and  trustees 
she  had  been  actually  and  entirely  excluded  from  all  possession^ 
care,  and  control  of  a  large  portion  of  the  real  and  personal 
property  devised  and  bequeathed  to  her,  as  aforesaid,  by  her 
grandfather,  the  said  John  JaQob  Astor.  The  plaintiff  further 
alleged,  that  she  was  advised,  and  believed,  and  therefore  insist- 
ed, that  the  said  devises  and  bequests  to  her,  by  the  said  testa- 
tor, were  not,  nor  was  either  of  them  revoked,  or  in  any  way 
altered  or  affected  by  the  sixth  codicil  to  the  said  testator's  last 
will  and  testament^  and  that  the  sixth  codicil,  wherein  a  partial 
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rcTOcation  was  attempted  to  be  mode,  was  nucertain  and  insuf- 
ficient for  that  purpose,  and  otherwise  wholly  inoperative  and 
void,  and  did  not  in  any  way  prejudice  or  impair  the  said 
devises  and  bequests,  or  any  of  them  ;  and  that  the  same  are 
not,  in  any  way,  revoked  or  cancelled.  That  she  was  further 
advised,  and  believed  that  if  the  said  sixth  codicil  was  operative, 
4ts  A  revocation  of  any  of  the  said  devises  and  bequests  in  the 
«aid  last  will  and  testament,  and  in  the  said  several  other  codi- 
cils contained,  or  any  of  them,  or  any  part  thereof,  that  then, 
under  and  by  virtue  of  the  said  sixth  codicil,  and  the  power  of 
appointment  therein  contained,  and  the  due  execution  thereof, 
as  hereinbefore  set  forth  by  the  said  plaintiff,  she  was  entitled 
|o  the  real  and  personal  estate  devised  and  bequeathed  to  her 
by  the  said  will  and  the  said  several  other  codicils  thereto  in 
like  manner,  and  to  the  same  extent  as  if  said  sixth  codicil  had 
not  been  executed.  The  plaintiff  further  stated,  that  under  and 
by  virtue  of  the  said  will  and  codicils,  the  said  executors  and 
trustees,  and  the  defendants,  Robert  Boreel  and  Sarah,  his  wife; 
Matthew  Wilks  and  Eliza,  his  wife ;  Jean  De  Nottbeck  and 
Cecilia,  his  wife ;  Walter  Langdon,  Woodbury  Langdon,  and 
Eugene  Langdon,  and  the  said  Dorothea  A.  Langdon,  claimed 
and  set  up  various  rights  and  interests  in  and  to  the  said  real 
a«d  personal  estate  so  devised  and  bequeathed  to  the  plaintiff, 
which  were  inconsistent  with,  and  hostile  to  her  just  rights  and 
claims  under  the  said  will  and  codicils,  and  which  greatly  embar- 
rassed aand  obscured  her  title  thereto,  and  her  enjoyment  thereof, 
and  f>f  the  rents  and  profits  of  the  same,  and  which  embarrass- 
ments and  obscurities  could  only  be  removed  by  the  judgment 
of  this  court.  That  no  person  other  than  the  defendants  above 
named,  were  interested  in,  or  claimed  any  title  to,  or  any  rights 
or  interest  in,  the  said  real  and  personal  property,  or  any  part 
thereof,  to  her  knowledge  or  belief ;  and  that  the  defendants, 
Walter  Kane,  De  Lanccy  Kane,  jr.,  and  Nicholson  Kane,  were 
the  children  of  the  plaintiff  by  her  marriage  with  her  husband, 
the  said  defendant,  De  Lancey  Kane. 

The  plaintiff,  therefore,  prayed  judgment,  that  the  true  mean- 
ing, constructioH,  and  effect  of  the  said  will,  and  the  said  several 
isedieils,  might  be  settled  and  determined  by  this  court,  and  the 
righta  of  the  said  plaintiff  and  of  the  said  defendanta,  under  the 
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same  and  under  the  said  appointment,  might  be  adjudged  and 
declared  in  and  by  said  judgment.  That  the  said  devisea 
and  bequests  in  the  said  will,  and  in  the  first,  second,  and  fifth 
codicils,  might  be  adju(^ed  and  declared  valid  in  law,  and  to 
have  vested  the  title  to  the  real  and  personal  estate  therein 
mentioned  in  the  plaintiff,  according  to  the  intent  of  the  same. 
That  the  said  attempted  revocation  of  the  said  devises  and 
bequests,  in  and  by  said  sixth  codicil,  might  be  declared  and 
adjudged  inoperative  and  void.  That  the  said  executors  and 
trustees,  and  other  defendants,  might  be  adjudged  and  declared 
liable  to,  and  might  be  directed  to  account  for,  and  pay  over 
to  the  plaintiff,  the  rents,  income,  and  profits  of  the  said  real 
estate,  and  the  accumulations  thereof ;  and  also  such  personal 
estate  as  under  said  will  and  codicils  the  said  plaintiff  was 
entitled  to.  That  it  might  also  be  adjudged  and  declared  that 
the  plaintiff  was  entitled  to  the  possession  and  enjoyment  of  all 
the  said  real  and  personal  estate,  and  the  rents,  income,  and 
profits  thereof,  and  that  the  said  executors  and  trustees  might 
be  adjudged  to  yield  and  surrender  such  possession  to  her,  and 
to  assign  and  convey  to  her  all  leases  of  the  said  real  estate,  and 
all  the  said  personal  estate,  and  the  stocks,  securities,  and 
investments  in  which  the  same  consfsted,  and  by  which  the  same 
was  held,  and  to  desist  and  refrain  from  interfering  with  the 
8aid  real  and  personal  estat/C,  and  every  part  thereof,  and  from 
molesting  the  said  plaintiff  in  the  enjoyment  and  use  thereof : 
and  for  general  relief. 

The  defendants,  the  executors  of  the  last  will  and  testament 
of  John  Jacob  Astor.  deceased,  by  their  answer  to  the  com- 
plaint, admitted  the  making  of  the  will  and  several  codicils 
thereto,  by  the  said  John  Jacob  Astor,  deceased,  at  the  dates  in 
the  complaint  expressed,  and  that  extracts  therefrom  were  con- 
tained in  the  complaint.  They  further  stated,  that  George  B. 
Smith  had,  in  the  lifetime  of  the  testator,  and  immediately  before 
and  at  the  time  of  his  decease,  collected  the  rents  of  all  the  real 
estate  in  the  city  of  New  York,  devised  to  the  complainant,  in 
any  part  of  the  said  will  and  codicils,  and  after  the  death  of  the 
said  testator,  he  continued,  with  the  assent  of  all  parties,  to 
collect  the  said  rents.  That  having  been  in  the  regular  course 
of  rendering  his  accounts  at  the  office  of  the  testator,  he  con- 
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tinued  after  his  death  to  do  so  at  the  same  office,  coDtinned  for 
the  purposes  of  the  estate  by  the  defendants,  as  executors.  That 
doubts  or  difficulties  were  suggested  among  the  children  of  Mrs. 
Dorothea  Langdon,  as  to  the  rights  and  interests  of  the  said 
plaintiff  in  the  real  estate  given  to  her,  whereupon  she  forbore 
to  receive  a  part  thereof,  namely,  one-fourth  part  thereof,  and 
the  same  was  paid  over  by  the  said  George  B.  Smith,  as  collected 
by  him  from  time  to  time,  until  the  second  day  of  June,  in  the 
year  of  our  Lord  eighteen  hundred  and  forty-nine,  to  the  defend- 
ants, as  mere  depositaries  thereof,  claiming  no  right  thereto,  and 
with  the  knowledge  and  assent  of  the  plaintiff ;  and  the  said 
fourth  part  of  the  rents  was  deposited,  from  time  to  time,  with 
the  New  York  Life  Insurance  and  Trust  Company,  and  was 
still  there  deposited  for  the  benefit  of  the  person  or  persons  who 
shall  be  entitled  thereto,  the  defendants  having  no  claim  thereto 
on  their  own  account.  That  no  arrangement  having  been 
made  among  the  claimants  of  the  said  fourth  part,  the  defend- 
ants, at  a  meeting  on  the  eleventh  day  of  July,  1849,  came  to  the 
conclusion  expressed  in  a  minute,  which  was  communicated  to 
the  complainant,  expressing  that  the  defendants  desired  Mrs. 
Kane  and  Mrs.  Langdon's  children  to  decide  how  the  one-fourth 
interest  of  Mrs.  Kane,  heretofore  received  by  the  executors 
and  deposited  in  the  New  York  Life  Insurance  and  Trust  Com- 
pany, should  be  disposed  of,  the  executors  declining  to  have  any 
further  connection  with  it ;  and  the  defendants  no  longer 
received  the  said  fourth  part  of  the  said  rents,  nor  any  part 
thereof.  And  as  to  two  other  fourth  parts  of  the  said  rents,  the 
defendants  alleged  that  they  had  been  accounted  for  and  paid 
by  the  said  George  B.  Smith  to  them,  as  trustees  of  the  said 
estate,  for  the  plaintiff,  and  as  such,  the  defendants  had  applied 
the  same  to  the  use  of  the  plaintiff,  by  payments  to  her  or  to 
her  attorney  ;  and  they  had  in  their  hands  one  hundred  and 
three  dollars  and  seventy  cents,  not  yet  called  for,  but  which 
they  were,  and  always  had  been,  ready,  as  trustees  of  the  plain- 
tiff, to  pay  to  her  or  for  her  use  ;  and  the  defendants  annexed 
thereto,  in  schedule  B,  a  statement  of  all  their  receipts  as  such 
trustees,  and  of  their  payment  in  respect  thereof.  And  the 
defendants  alleged  that  they  had  not  received,  or  in  any  man- 
mac  intermeddled  with  any  other  of  the  real  estate  claimed  by 


NEW  YORK— MAY,  1852.  487 

Kane  v.  Astor's  Exeoutora. 

the  plaintiff  in  her  complaint,  nor  with  any  other  of  the  rents, 
iBsaes,  or  profits  thereof ;  and  they  had  received  no  rents  from 
the  lot  on  Lafayette  Place,  mentioned  in  the  codicil  of  June, 
1841.  That,  as  to  the  personal  estate  devised  or  given  to  the 
plaintiff,  the  only  part  thereof  which  was  in  the  hands  of  the 
defenaants,  was  the  share  or  sixth  part  of  the  legacy,  in  the 
codicil  of  January  9th,  1889,  by  which  the  testator  gives  to  six 
of  the  children  of  his  daughter  Dorothea,  or  to  such  of  them  as 
should  survive  him,  one  hundred  thousand  dollars,  of  the  public 
debt  of  the  city  of  New  York,  bearing  five  per  cent,  interest, 
usually  called  the  water  loan.  That  the  said  share  was  the 
share  of  water  stock  mentioned  in  the  third  item  of  the  codicil 
of  June  3, 1841 ;  and  that  the  defendants  had  always  been  ready 
and  willing  to  transfer  and  pay  over  the  same,  if  the  parties 
entitled  thereto  were  certainly  determined  :  but  that  the  said 
Dorothea  Langdon  had  declined  to  acknowledge  or  admit  the 
instrument  bearing  date  the  sixth  day  of  April,  1848,  set  out  in 
the  complaint  to  be  binding  on  her,  and  had  since  that  time 
caused  copies  of  other  dispositions  of  the  share  of  the  stock 
aforesaid  to  be  notified  to  the  defendants,  a  copy  of  which  was 
annexed  to  the  answer,  marked  C,  2 ;  and  that  the  defendants 
thereupon  bad  set  apart  the  interest  by  them  received  on  the 
one-sixth  part  of  the  said  one  hundred  thousand  dollars  of  stock, 
which  sixth  part  was  still  held  by  these  defendants,  and  that 
they  had  deposited  the  said  interest  in  the  New  York  Life 
Insurance  and  Trust  Company  of  New  York,    • 

The  defendants  alleged  that  they  had  not,  as  to  any  other  of 
the  real  or  personal  estate  given  by  the  said  will  and  codicils 
to  the  plaintiff,  excluded  her  from  the  enjoyment  thereof,  nor  as 
to  such  estate,  real  and  personal,  as  is  above  mentioned,  other- 
wise than  is  above  mentioned.  And  the  defendants  insisted 
that  the  codicils  to  the  will  of  the  testator,  and  each  and  every 
of  them,  were  in  all  respects  valid  :  and  as  to  all  the  rights  and 
claims  in  the  complaint  set  up  against  the  defendants,  they  sub- 
mitted themselves  to  the  order  and  judgment  which  should  in 
this  belief  be  made,  betwecA  and  among  the  other  claimants 
thereof. 

Schedule  C,  2,  referred  to  in  the  answer  of  the  executors, 
contained  the  following  instruments,  viz. : 
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'*  To  all  to  whom  these  presents  shall  oome,  I,  Dorothea  A. 
Langdon,  of  the  city  of  New  York,  widow  of  Walter  Langdon, 
of  said  citj,  deceased,  send  greeting :  Whereas,  my  father,  Johii 
Jacob  Astor,  of  the  city  of  New  York,  deceased,  did,  in  and  bj 
a  certain  instrument  in  writing  or  codicil  to  his  last  will,  bea^ 
ing  date  the  ninth  day  of  January,  in  the  year  one  thousand 
eight  hundred  and  thirty-nine,  admitted  to  probate  as  part  of 
the  last  will  and  testament  of  said  John  Jacob  Astor,  give  to 
six  of  my  children,  including  Louisa  (wife  of  De  Laucey)  Kane, 
legacies  of  certain  water  stock,  and  did,  by  a  certain  otiier  in- 
strument in  writing  or  codicil  to  said  will,  bearing  date  the 
third  day  of  June,  in  the  year  one  thousand  eight  hundred  and 
forty-one,  revoke  the  said  legacy  of  water  stock  to  said  Louisa 
Kane,  and  gave  the  income  thereof  to  me  for  life.  Now  there- 
fore know  ye,  that  in  consideration  of  the  premises,  and  of  my 
natural  affection  for  said  Louisa — I  have  granted,  bargained, 
sold  and  assigned,  and  by  these  presents  do  grant,  bargain,  sell 
and  assign,  unto  the  said  Lonisa  Kane  and  her  issue,  the  one- 
half  part  of  said  income  so  given  to  me  for  life  :  To  have  and 
to  hold  the  same  unto  the  said  Louisa  and  her  issue  for  my  life 
for  *her  and  their  use  for  ever,  in  like  manner  as  though  I  could 
have  appointed  and  did  appoint  the  same  to  the  said  Louisa  and 
her  issue,  under  the  power  contained  in  said  last  mentioned 
codicil  over  other  subjects  therein  mentioned  :  upon  condition, 
nevertheless,  that  an  instrument  executed  by  me,  pursuant  to 
said  power,  dated  the  eleventh  day  of  April  last,  duly  proved 
and  recorded,  be  accepted  by  them  in  lien  and  stead  of  any 
other  alleged  prior  execution  thereof:  and  that  they  relinquish 
all  claim  to  any  such  alleged  prior  execution  thereof. 

^*  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  eleventh  day  of  April,  in  the  year  one  thousand  eight  hun- 
dred and  forty-eight. 

"  D0B0TH£A  A.  LaNGDON,"  [L.  S.] 

"  To  all  to  whom  these  presents  shall  come,  I,  Dorothea  A. 
Langdon,  of  the  city  of  New  York,  widow  of  Walter  Langdon, 
of  the  same  place,  deceased,  send  greeting :  Whereas,  in  a  cer- 
tain instrument  bearing  date  the  third  day  of  June,  in  the  year 
one  thousand  eight  hundred  and  forty-one,  admitted  to  probate 
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by  the  surrogate  of  the  city  and  county  of  New  York,  as  a  part 
of  the  will  of  my  father,  John  Jacob  Astor,  deceased,  by  way 
of  codicil ;  I  am  authorized  by  deed  or  will  to  give  to  my 
daughter  Louisa  (wife  of  De  Lanccy)  Kane,  and  her  issue,  or  to 
her  or  their  issue,  any  part  not  exceeding  in  value  one-half  of 
the  real  or  personal  estate  by  that  codicil  taken  from  said 
Louisa  and  given  to  others  :  And  whereas,  in  said  instrument 
one-half  of  such  shares,  estate,  and  interest  in  land  as  were  in 
my  said  father's  will,  or  in  any  codicil  thereto,  given  to  the  said 
Louisa,  (except  a  certain  lot  on  the  west  side  of  Lafayette  Place, 
therein  mentioned,)  is  given  to  my  other  children :  and  the 
other  half  part  of  said  last  mentioned  shares,  estate,  and  inte- 
rest, except  as  aforesaid,  is  given  to  his  executors  in  trust  to 
receive  the  rents,  issues  and  profits  thereof,  for  the  life  of  the 
said  Louisa,  and  to  apply  the  same  to  her  use.  And,  whereas, 
in  said  instrument  all  estates,  rights  and  interest  in  lands,  stocks, 
personal  effects  or  money  to  which  the  said  Louisa  or  her  issue 
would  have  been  entitled  under  such  will  or  any  codicil  thereto, 
after  the  death  of  myself  or  my  children,  other  than  the  said 
Louisa,  is  given  to  my  other  children  and  their  issue.  And 
whereas,  in  said  instrument,  two  legacies  of  twenty-five  thou- 
sand dollars  each,  to  the  said  Louisa,  and  a  legacy  of  water 
stock,  to  which  the  said  Louisa  would  have  been  entitled  under 
the  said  will  and  codicil  thereto,  were  revoked,  and  the  income 
of  said  stock  was  given  to  me  for  my  life,  and  the  capital 
thereof  in  remainder  to  my  other  children  and  their  said  issue. 
And  whereas,  no  instrument,  clearly  expressing  my  intent  in 
relation  to  the  execution  of  said  power,  has  been  yet  formally 
executed  by  me.  Now  therefore,  know  ye,  that  in  considera- 
tion of  the  premises,  and  in  order  to  execute  said  power  con- 
tained in  said  instrument  by  virtue  thereof:  I  do  hereby  appoint 
and  give  to  the  said  Louisa  Kane  and  her  issue,  one-half  of  the 
following  interests  or  estates  above  described,  that  is  to  say  : 
Of  the  said  one-half  given  to  my  children  as  aforesaid,  of  the 
shares,  estate,  and  interest  in  lands,  (except  the  said  lot  on  the 
west  side  of  Lafayette  Place,  before  mentioned,)  given  by  said 
will  to  the  said  Louisa :  Also  of  the  other  half  thereof  given  to 
the  said  executors  in  trust  as  aforesaid  :  Also  of  the  estate,  right 
and  interests  given  to  my  said  other  children  and  their  issues 
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as  aforesaid,  in  lands,  stocks,  personal  effects  or  money,  to 
which  the  said  Louisa  or  her  issue  would  have  been  entitl^  as 
aforesaid,  after  my  death  or  the  death  of  my  said  children, 
(except  the  said  water  stock.)  Also  of  the  said  two  legacies 
of  twenty-five  thousand  dollars :  To  have  and  to  hold  the  same 
to  the  said  Louisa  Kane  and  her  issue :  And  I  do  farther,  bv 
virtue  and  in  execution  of  the  said  power,  appoint  and  give  to 
the  said  Louisa  Kane  and  her  issue  after  my  death,  one-half  of 
the  capital  of  said  water  stock,  or  any  proceeds  thereof:  or  the 
moneys  which  ought  to  be  employed  in  purchasing  the  same,  or 
my  interest  in  the  estate  of  my  said  father,  by  reason  of  the  said 
legacy  of  said  stock  and  gift  to  me  of  the  same  :  To  have  and 
to  hold  the  same  after  my  death  to  the  said  Louisa  Kane  and 
her  issue,  in  remainder  for  her  and  their  use. 

''  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
the  eleventh  day  of  April,  in  the  year  one  thousand  eight  hun- 
dred and  forty-eight. 

"  Dorothea  A.  Langdon."  [l.  s.] 

The  answer  of  Dorothea  A.  Langdon  denied,  that  John  Jacob 
Astor,  deceased,  made  any  will  or  codicils  containing  the  mat^ 
ters  for  those  purposes  respectively  recited  in  the  complaint  or 
any  of  them,  save  and  except  only  the  sixth  codicil  in  the  said 
complaint  mentioned,  and  she  alleged  that  the  said  John  Jacob 
Astor  having  made  a  certain  will  and  certain  codicils  thereto, 
among  which  was  the  said  sixth  codicil,  did  afterwards  in  his 
lifetime  and  on  the  eleventh  day  of  January,  1815,  make  his 
last  will  and  testament  in  due  form  of  law  to  pass  real  and  pe^ 
sonal  estate,  which  last  mentioned  will  was,  and  consisted  of 
such  previous  will  and  the  codicils  thereto,  and  was,  after  the 
death  of  the  said  John  Jacob  Astor,  in  due  form  of  law,  proved 
and  admitted  as  a  will  of  real  and  personal  estate  by  the  surro- 
gate of  the  city  and  county  of  New  York,  to  which  will  so 
proved,  or  tlw  record  thereof,  the  defendant  referred.  She 
insisted  that  the  alleged  devises  to  the  plaintiff  by  the  testator 
(if  any)  were  cancelled  and  revoked  by  the  said  sixth  codicil 
and  otherwise  as  aforesaid,  and  that  the  said  sixth  codicil  was 
not  uncertain  or  insufficient  for  the  purpose  of  such  revocation, 
or  in  any  wise  inoperative  or  void.     And  she  denied  that  by 
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reason  of  the  alleged  power  of  appointment  in  the  said  sixth 
codicil  contained,  and  any  execution  thereof,  or  otherwise,  the 
said  plaintiff  was  entitled  to  the  real  and  personal  estate  alleged 
in  said  complaint  to  have  been  devised  and  bequeathed  to  the 
plaintiff  by  the  alleged  will  and  codicil  in  said  complaint  men- 
tioned, or  either  of  such  estates  in  like  manner,  and  to  the  same 
extent  as  if  the  said  sixth  codicil  had-  not  been  executed  or  in 
any  manner  or  to  any  extent.  That  the  said  alleged  power  of 
appointment  in  the  said  complaint  mentioned,  and  the  said 
alleged  execution  thereof  by  the  defendant  Dorothea  A.  Lang- 
don,  in  the  said  complaint  also  mentioned,  did  not  nor  did 
either  of  them  extend  to,  or  embrace,  or  in  anvwise  affect  anv 
other  or  greater  portion  of  the  estate,  real  and  personal,  alleged 
in  the  said  complaint  to  have  been  devised  and  bequeathed  to 
the  said  plaintiff,  or  appearing  in  terms  to  have  been  devised 
and  bequeathed  to  the  said  plaintiff  by  the  alleged  will  and 
codicils  mentioned  in  the  said  complaint,  than  the  one  equal, 
undivided  fourth  part  of  such  real  and  personal  estate  ;  nor  did 
the  same  power  and  execution  thereof,  or  either  of  them,  in  any 
wise  affect,  extend  to,  or  embrace  the  lot  on  the  westerly  side 
of  Lafayette  Place,  mentioned  in  the  said  complaint  as  being 
referred  to  in  the  fourth  clause  of  the  said  sixth  codicil,  or  any 
part  of  such  lot  or  any  interest  in  the  same.  And  she  insisted 
that  the  alleged  devises  and  bequests  in  the  alleged  will  and 
first,  second,  and  fifth  alleged  codicils  in  the  said  complaint  men- 
tioned, ought  not  to  be  adjudged  or  declared  valid  in  law,  or  to 
have  vested  in  the  said  plaintiff  the  title  to  the  real  and  perso- 
nal estate  therein  mentioned  according  to 'the  intent  and  mean- 
ing of  the  same  ;  because  such  alleged  will  and  codicils  were 
not,  nor  was  either  of  them,  a  will  or  codicil  of  the  said  testa- 
tor as  alleged  in  said  complaint. 

The  same  answer  was  put  in  by  Robert  Boreel  and  Sarah 
his  wife,  Matthew  Wilks  and  Eliza  his  wife,  Walter  Langdon 
and  Woodbury  Langdon  ;  also,  by  Jean  de  Nottbeck  and  Ceci-' 
lia  his  wife.  General  answers  were  put  in  for  the  infant  defen- 
dants, submitting  their  rights  and  interests  to  the  protection  of 
the  court. 

Issue  being  thus  joined,  the  cause  was  referred  to  B.  W.  Bon- 
ney,  Esq.,  to  take  and  report  the  testimony.    On  the  7th  day  of 


492  CASES  IN  THE  SUPERIOR   COURT. 


Kane  y.  Aitoi^i  Execaton. 


May,  1851,  the  cause  came  on  to  be  tried  at  a  special  term  of 
the  court,  on  the  pleadings,  and  on  the  report  of  the  referee, 
a  trial  by  jury  being  waived  by  the  counsel  for  the  respective 
parties.  It  was  thereupon  ordered  and  decreed  that  the  com- 
plaint be  dismissed  with  costs,  and  (the  attorneys  for  all  the 
defendants  consenting  thereto,)  that  the  plaintiff  have  leave  to 
appeal  to  the  general  term  without  filing  the  security  required  ^ 
by  law.    Thereupon  the  plaintiff  appealed  to  the  general  term. 

J.  J.  Ringj  A,  W.  Bradford,  and  S.  Jones,  for  the  plaintiff. 

A.  The  testator,  John  Jacob  Astor,  by  his  will,  made  July 
4, 1836,  devised  and  bequeathed  to  the  plaintiff,  as  follows,  viz. : 
(I.)  '^  To  John  J.  A.  Langdon,  Eliza  A.  Langdon,  Louisa  Lang- 
don,  Walter  Langdon,  Jr.,  Woodbury  Langdon,  Cecilia  Lang- 
don, and  Eugene  Langdon,  children  of  my  daughter  Dorothea, 
or  to  such  of  them  as  shall  survive  me,''  certain  lots  on  Lafay- 
ette Place  ;  on  the  Bowery  and  Canal,  between  Charlton,  Mor- . 
ton  and  Greenwich  streets,  and  the  Hudson  river, ''  to  have  and 
to  hold  the  same,  to  them,  my  said  grand-children,  in  equal 
shares,  for  and  during  their  lives  respectively.  And  on  the 
death  of  each  of  them,  my  grand-children,  I  give  the  share 
which  he  or  she  may  have  enjoyed  for  life,  to  their  surviving 
issue,  in  fee  simple,  to  be  divided  according  to  the  number  of 
their  children  ;  and  in  case  of  death  without  issue  then  sarvir- 
ing,  I  devise  the  share  of  such  deceased  to  my  said  other  grand- 
children abovenamed,  then  surviving,  in  fee  simple.  (2.)  To 
my  said  grand-children,  Sarah  Astor,  wife  of  Robert  Boreel, 
Eliza  Astor,  Louisa  and  Cecilia,  or  to  such  of  them  as  may  sur- 
vive me,  I  devise  four  houses  and  lots  on  the  westerly  side  of 
Broadway,  &c., — To  have  and  to  hold  the  same  to  them  respect- 
ively, in  equal  shares,  during  their  lives ;  and  on  the  death  of 
each,  I  devise  her  share  to  her  issue  then  surviving,  to  be  divided 
according  to  the  number  of  her  children,  and  to  their  heirs  and 
assigns  for  ever  ;  and  in  case  of  death  without  issue  then  sn^ 
viving,  I  devise  such  share  to  her  then"  surviving  sisters,  and 
their  heirs  and  assigns  for  ever."  (3.)  On  the  decease  of  J.  J. 
A.  Langdon,  the  testator,  by  a  codicil  made  January  19, 1838, 
devised  as  follows :  *'  Inasmuch  as  my  grandson,  John  J.  A. 
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Langdon,  has  departed  this  life,  whereby  two  legacies,  of  twenty- 
five  thousand  dollars  each,  have  become  lapsed,  I  therefore  add 
to  the  lands  devised  in  the  second  item  of  my  will  to  him,  his 
brothers  and  sisters,  in  that  item  named,  or  to  such  of  them  as 
may  survive  me,  three  lots  of  land  lying  on  the  westerly  side  of 
Lafayette  Place,  &c. ;  which  three  lots  of  land  I  give  to  my 
said,  grand-children,  to  have  and  to  hold  in  equal  shares,  as 
tenants  in  common,  for  their  lives  respectively.  And  on  the 
death  of  each,  I  give  his  or  her  share  to  his  or  her  surviving 
issue,  in  fee  simple ;  and  in  case  of  death  without  surviving 
issue,  I  give  such  share  to  his  or  her  other  brothers  and  sisters, 
in  the  same  item  named,  surviving,  in  fee  simple."  (4.)  By  a 
codicil,  made  January  9th,  1839,  the  testator  devised  as  follows : 
**  I  give  to  my  said  grand-children,  Eliza,  Louisa,  Cecilia,  Wal- 
ter, Woodbury,  and  Eugene,  and  to  such  of  them  as  may  survive 
me,  five  lots  of  land  fronting  on  the  south  side  of  Grand  street, 
&c.,  to  have  and  to  hold  the  same  to  my  grand-children,  in  equal 
shares,  for  their  lives  respectively.  And  on  the  death  of  each, 
I  give  the  share  enjoyed  by  sueh  deceased  to  his  or  her  issue 
then  surviving,  in  fee  simple,  to  be  divided  according  to  the 
number  of  his  or  her  children ;  and  if  such  deceased  shall  have 
no  surviving  issue,  then  I  give  the  share  of  such  deceased  to  the 
survivors  of  the  said  six,  and  to  their  heirs  or  assigns  for  ever.^ 
B.  (1.)  The  testator,  by  his  will,  bequeathed  to  Mrs.  Langdon, 
certain  personal  and  real  estate  for  life,  "  and  on  her  death,"  he 
gave  the  same  to  "  her  then  surviving  issue,"  "  intending  that 
if  any  of  her  children  shall  have  died  before  her,  leaving  issue, 
*  such  issue  are  together  to  take  what  their  parent  would  have 
taken,  if  surviving."  (2.)  By  the  codicil  of  January  9th,  1889, 
the  testator  gave  the  use  of  certain  property,  in  14th  street,  to 
his  son  John,  with  remainder  to  Mrs.  Langdqn,  during  her  life, 
and  on  her  death,  one  equal  half  part  thereof,  "  to  the  then  sur« 
viving  children  and  issue  of  my  daughter  Dorothea,"  "  taking 
in  fee  simple,  and  the  issue  representing  its  parent  deceased.' 
(3.)  By  the  same  codicil,  he  gave  to  his  daughter,  Mrs.  Langdon, 
the  income  of  $100,000,  for  her  life,  and  upon  her  death,  "  the 
said  capital  sum  to  her  daughters,  Eliza,  Louisa,  and  Cecilia, 
and  to  her  sons,  Walter,  Woodbury,  and  Eugene,  and  to  such 
of  these  six  children  as  may  survive  me." 
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C.  (1.)  The  testator,  by  his  will,  bequeathed  to  his  grand- 
daughter, Louisa,  on  her  attaining  the  age  of  twenty -four  years, 
$25^000  ;  and  on  attaining  the  age  of  thirty  years,  the  further 
sum  of  $25,000.  (2.)  By  the  codicil  of  January  9,  1839,  he 
gave  to  the  '*  said  six  children  of  his  daughter  Dorothea,  (Eliza, 
Louisa,  and  Cecilia,  Walter,  Woodbury,  and  Eugene,)  or  to  such 
of  them  as  may  survive  me,"  $100,000  of  the  public  debt  of  the 
city  of' New  York,  usually  called  the  water  loan,  to  be  paid  to 
each  on  attaining  the  age  of  twenty-one  years,"  with  8orvi?o^ 
ship,  &c. 

D.  The  testator,  by  a  codicil  made  March  3, 1841,  devised  to 
Louisa  D.  Langdon,  a  lot  of  ground  on  Lafayette  Place,  in 
foe,  subject,  however,  to  a  power  of  settlement  given  to  his 
executors. 

I.  The  devises  and  bequests,  contained  in  the  will  andthelst, 
2d  and  5th  codicils,  are  clear,  certain  and  definite.  They  show, 
with  prc^Jsion  and  accuracy,  the  intent  of  the  testator,  at  the 
times  those  several  instruments  were  made.  These  devises  and 
bequests  must  prevail,  and  the  estates  and  interests  arising 
under  them,  will  be  protected  and  enforced  by  the  decree  of  th6 
court  in  this  action,  unless  they  are  revoked  or  annulled  by  the 
6th  codicil,  subsequently  made. 

II.  These  previous,  devises  and  bequests  are  not  expressly 
revoked  by  the  6th  codicil.  The  testator  had  no  such  separate, 
independent  intent ;  and  his  intentional  omission  of  sach 
express  words  is  conclusive  on  that  point. 

IIL  If  the  6th  codicil  is  to  prevail  over  these  previous 
devises  and  bequests,  it  must  be  by  force  of  a  different  disposi- 
tion of  the  same  property.  Such  is  the  express  intent  of  the 
testator,  set  forth  in  the  last  clause  of  the  6th  codicil.  If  no 
such  different  disposition  be  made,  the  codicil  is  inoperative  to 
affect  the  previous  devises  and  bequests. 

IV.  Whether  such  different  disposition  be  made,  depends 
upon  the  question  first  to  be  determined,  viz. :  What  is  the  iit- 
fercnt  disposition  made  by  the  6th  codicil  ? 

What  is  the  different  disposition  made  by  the  6th  codicil,  is  a 
question  of  intent.  What  the  intent  of  the  testator  upon  that 
subject  was,  must  be  determined  by  the  very  words  he  has 
employed  to  express  that  intent.. 
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y.  It  is  impossible  to  determine  with  any  certainty,  what  is 
the  dififerent  disposition  made  by  the  6th  codicil.  The  whole 
codicil  taken  together  is  ambiguous,  indefinite  and  uncertain, 
and  the  various  clauses  are  vague,  uncertain,  and  susceptible 
of  various  interpretations,  in  the  following  particulars  : 

A.  (1.)  The  1st  clause  of  the  sixth  codicil  relates  to  "all  such 
shares,  estates,  and  interests  in  land,  as  are  in  my  will  or  in  my 
codicil  thereto  given,  on  my  decease,  to  Louisa,  daughter  of  Mrs. 
Dorothea  Langdon,  or  to  the  issue  of  the  said  Louisa.''  The 
word  "  or,"  indicates  the  idea,  that  on  the  testator's  decease,  if 
Louisa  were  not  living,  her  issue  would  take.  But  the  will  is 
not  so  framed..  The  will  gives  nothing  to  the  issue  on  the  tes- 
tator's decease.  All  the  devises  noted  under  point  A,  are  to 
certain  children  of  Mrs.  Langdon,  "  or  to  such  as  shall  survive" 
the  testator  for  life.  If  any  died  before  him„  their  issue  took 
nothing.  The  limitatmi  1k>i  issue  was  only  of  the  share  the 
parent  had  "enjoyed  for  life."  As  therefore  the  will  gives 
nothing,  on  the  testator's  decease,  to  the  issue  of  Louisa,  it  fol- 
lows that  the  first  clause  of  the  codicil  takes  nothing  away  from 
the  issue.  (2.)  What  is  given  to  "  the  issue  "  by  the  will,  is  on 
the  decease  of  their  mo*ther,  if  she  survived  the  testator ;  that 
is  the  remainder  in  fee  after  her  life  estate.  (3.)  But  if  it  be- 
said,  that  in  strict  legal  phraseology,  this  remainder  was  given 
to  the  issue,  on  the  testator's  decease,  because  all  the  legal 
estates  limited  by  the  will  then  took  effect ;  the  answer  is,  that 
the  testator  has  himself  established  his  meaning  to  be  others 
wise.  The  plaintiff's  remainder  in  fee,  after  the  life  estate  of 
her  mother,  in  the  property  mentioned  under  point  B,  took 
effect  on  the  testator's  decease,  just  as  much  as  the  remainder  in 
fee  limited  to  the  plaintiff's  issue  after  lier  decease,  in  the  pro- 
perty mentioned  in  point  A.  And  yet  the  testator  did  not  con- 
sider that  remainder  within  the  firqt  clause  of  the  sixth  codicil, 
and  provides  for  it  under  the  second  clause.  The  same  may  be 
said  of  the  remainder  in  fee  limited  after  the  life  estates  of  her 
brothers  and  sisters,  in  case  they  died  without  issue.  (4.)  As 
there  are  two  classes  of  devises  in  the  will,  viz. :  First,  Those 
to  be  enjoyed  by  the  children  of  Mrs.  Langdon,  on  the  depeaho 
of  the  testator,  and  Secondly,  Those  to  be  enjoyed,  on  th<^ 
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decease  of  their  maiher,  or  their  brothers  and  sisters,  wiihont 
issue  then  surviving, — all  of  which  were  equally  vested  on  tbe 
testator's  decease,  but  not  to  be  enjoyed  at  the  same  time,  or  on 
the  same  contingencies, — so  these  two  classes,  differing  not  in 
respect  to  their  vesting,  but  in  respect  to  their  time  of  enjoy- 
ment— are  made  the  subject  of  different  dispositions  in  the  first 
and  second  clauses  of  the  codicil.  (5.)  The  testator  has  there- 
fore very  plainly  defined  the  meaning  of  the  words  "given  on 
my  decease,"  in  the  fir<«t  clause,  by  the  language  he  used  in  the 
second  clause — and  has  shown  that  in  the  former  he  speaks  only 
of  such  property  as  avouM  come  to  the  immediate  enjoyment 
and  possession  of  the  devisee,  on  his  own  decease  ;  and  in  the 
latter  of  such  as  would  not  come  to  her  immediate  enjoyment 
and  possession  till  the  death  of  her  mother,  or  her  brothers  and 
sisters,  without  issue.  (6.)  In  this  sense,  then,  nothing  is  given 
by  the  will  to  the  plaintiffs  issue  to  be  immediately  enjoyed  on 
the  testator's  decease  ;  and  that  part  of  the  first  clause  of  the 
codicil  is  a  misdescription.  That  such  a  misdescription  was  not 
improbable,  is  apparent  as  well  from  the  use  of  the  word 
"  issue  "  in  various  parts  of  the  codicil,  as  from  the  employment 
of  that  term  in  the  second  clause  of  the  codicil,  where  he  speaks 
of  estates  given  to  "  Louisa,  or  her  issue,"  on  the  decease  of  her 
brothers  and  sisters,  without  issue — when  by  the  will  those 
remainders  are  limited  in  fee,  and  the  issue  have  no  interest 
therein.  (7-)  Mrs.  Kane's  life  estate,  according  to  this  view,  is 
therefore  the  only  subject  of  the  revocation  attempted  in  the 
first  clause  of  the  codicil.  The  gift  in  that  clause  accords  with 
this  view,  as  it  is  only  her  life  estate  that  is  taken  away,  so 
none  but  the  "  other  children,"  her  brothers  and  sisters,  are  the 
donees — «,nd  not  their  issue.  (8.)  A  reference  to  the  fifth  clanse 
of  the  codicil  confirms  the  same  view.  The  testator  does  not 
there  seem  to  suppose  that  he  has  previously  taken  any  thing 
away  from  the  issue.  Mrs.  Langdon  is  there  authorized  to 
restore  any  part  of  the  estate,  not  exceeding  one-half  in  value 
**  bv  this  codicil  taken  from  Louisa."  The  issue  have  not  been 
accidentally  overlooked,  for  he  authorizes  the  restoration  to  be 
made  to  them  instead  of  their  mother,  if  the  donee  of  the  power 
should  so  determine.  (9.)  This  consideration  is  of  importance, 
for  if  any  thing  is  taken  away  from  the  issue,  by  the  previous 
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elauBes.  of  Uie  codicil,  it  cannot  be  restored  nnder  the  poorer, 
becanse  the  power  is  limited  to  property  "  taken  from  Louisa." 
And  yet  every  moral  intendment  is  more  in  favor  of  restoring 
what  might  have  been  taken  from  the  issue,  than  of  restoring 
what  was  taken  from  the  parent.  (10.)  Against  this  construc- 
tion, it  may  be  urged,  that  the  true  interpretation  of  so  much 
of  the  fii^st  clause  as  refers  to  -the  half  given  to  "  the  other 
children,''  may  be  illustrated  by  so  much  of  it  as  undertakes  to 
dispose  of  the  other  half.  That  clause  concludes  thus  :  *^  and 
after  her  death  I  give  the  same  to  her  surviving  children,  or  if 
she  leaves  none,  to  her  surviving  brothers  and  sisters,  or  their 
issue."  If  this  refers  to  the  immediate  antecedent,  the  one-half 
placed  in  trust,  it  would  naturally  come  in  as  a  repetition  of 
the  limitations  in  the  will,  though  it  was  unnecessary.  If  it  refer 
to  the  general  antecedent — ^the  whole  share — ^it  affords  a  con« 
firmaUon  of  the  view,  that  the  previous  dispositions  referred 
only  to  Louisa's  life  estate.  In  either  case  its  introduction  is 
consistent  with  the  views  already  advanced.  (11.)  The  gift  in/ 
the  first  part  of  the  first  clause  is  not  distributive.  The  subject 
is  **  all  such  shares,  A;c.,"  and  the  objects  are  "  the  other  children." 
Both  terms  are  in  the  aggregate.  The  mode  of  taking  and 
holding  is  "  as  an  increase  of  the  shares  or  sums  given  to  them, 
and  their  issue,  in  the  same  property.^  The  question  is,  who 
are  ''^the  other  children^' intended?  Does  each  of  the  other 
children  take  an  estate  in  all  the  shares  of  Louisa,  in  b1\  the 
devises  under  the  will  ?  Some  devises  are  to  the  females— -othersi 
to  both  males  and  females — and  Mrs.  Boreel  is  interested  in* 
only  one  of  the  devises.  HoW  can  they  hold  Mrs.  Kane's  share 
as  an  increase  of  their  shares  in  "  the  same  property,"  when  they 
have  no  shares  in  the  same  property  ? 

B.  The  second  clause  of  the  codicil  undertakes  to  dispose  of 
&e  shares  given  to  "  Looisa,  or  her  issue,"  on  the  decease  of  her' 
brothers  and  sisters.  I.  These  shares  are  in  fact  given  by  the 
will  only  on  the  decease  of  her  brothers  and  sisters,  wiihoui 
isme.  2.  There  is  a  misdescription  in  supposing  Louisa's  issue' 
have  any  interest  in  these  remainders.  8.  The  gift  is  to  her 
brothers  and  sisters,  and  their  issue — ^wbich  is  not  conformable 
to  the  plan  of  the  will ;  and  yet  it  is  given  as  an  increase  of  their 
I'espective  shares  6t  interests  in  the  sa«ie  property.    What  asa 
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their  respective  shares  or  interests  in  the  same  property?  A 
remainder  in  fee  on  the  death  of  any  without  issne.  This  con- 
tingent remainder  to  which  Lonisa  might  be  entitled  on  the 
death  of  any  one,  is  given  to  all  the  brothers  and  sisters,  inclnd- 
ing  the  very  one  whose  life  estate  has  expired. 

G.  The  third  and  fourth  clauses  of  the  codicil  are,  as  to  the 
two  legacies,  sufficiently  clear,  and  become  the  subject  of  jndicial 
construction  only  in  connection  with  the  application  of  the 
power  contained  in  the  fifth  clause.  This  clause  is  uncertain 
and  ambiguous  as  to  the  water  stock. 

D.  The  power  contained  in  the  fifth  clause  authorizes  Mrs. 
Langdon,  by  deed  ov  will,  to  appoint  "  and  give  to  the  said 
Louisa  and  her  issue,  or  to  her  or  to  their  use,  any  part  not 
exceeding  in  value  one  half  of  the  real  or  personal  estate  by 
this  codicil  taken  from  Louisa  and  given  to  others."    1.  The 
subjects  to  which  this  power  may  be  applied  must  be  property 
by  this  codicil  taken  from  Louisa,  and  given  to  others. '  All  the 
estates  and  interests,  whatever  they  may  be,  intended  to  be 
taken  from  Louisa  by  the  first  clause  of  the  codicil,  are  within 
the  scope  of  the  power :  First,  because  "  all  such  estates "  are 
professed  to  be  taken  away,  one-half  passing  to  the  "  other  chil- 
dren," and  the  other  half  to  the  executors  in  trust ;  and  secondly, 
because  the  trust  to  apply  the  income  of  the  latter  half  placed 
the  legal  estate  in  the  trustees.    The  remainder  in  fee  is  also 
changed — by  the  will  it  was  limited  to  the  "  surviving  issue  "— 
by  this  clause  of  the  codicil  the  limitation  is  to  *'  surviving  ehil- 
dreu,"  and  if  she  leaves  none,  "  to  her  surviving  brothers  and 
sisters,  or  their  issue."    2.  Whatever  was  taken  away  by  the 
second  clause  of  the  codicil,  is  also  sulogect  to  the  power.    3. 
The  water  stock  and  legacies  mentioned  in  the  third  clanse 
came  within  scope  of  the  power.    As  to  the  former,  there  can 
be  no  doubt.    As  to  the  legacies,  though  revoked,  the  revocation 
was  merely  the  simplest  way  of  giving  them  by  the  codicil  to 
William  B.  Astor,  who  is  the  residuary  legatee  under  the  will. 
The  last  clause  of  the  codicil  brings  the  will  and  the  codicil  to- 
gether, and  though  the  residuary  bequest  is  in  the  will,  so  are 
these  legacies,  and  the  residuary  bequest  is  made  to  operate  on 
the  subject  matter  of  these  legacies,  thrcMigh  their  revocation  by 
the  codicil.    It  is  undoubtedly  by,  that  is  by  the  meana  or  effect 
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of  this  codicil  that  W.  B.  Astor  receives  the  benefit  of  these  lega- 
cies. The  term  employed  by  the  testator  conforms  to  this  idea. 
He  has  not  said  "  in,"  but  all  property  "  hy  "  this  codicil  taken 
from  Louisa  and  given  to  others.  4.  That  this  interpretation 
of  the  effect  of  the  word  "  by  "  accords  with  the  testator's  inten- 
tion is  apparent  from  the  fact,  that  unless  so  interpreted,  no 
effect  at  all  can  be  given  to  the  power.  Two  requisites  are 
demanded  in  the  subject  of  the  power  :  (1.)  It  must  be  taken 
from  Louisa.  (2.)  It  must  be  given  to  others.  Both  these  must 
be  done  by  the  codicil.  Now  it  so  happens  that  the  two  legacies 
are  the  only  property  expressly  taken  from  Louisa,  in  the  codicil,, 
by  direct  revocation  ;  all  the  other  prof»erty  is  only  taken  away 
by  means  of  a  gift  to  others.  The  legacies,  therefore,  are  the 
only  subjects  expressly  meeting  the  first  requisite.  All  the  other 
property,  if  effectually  disposed  of,  meets  the  second  requisite, 
being  given  to  others.  Unless  "  by"  be  construed  "  by  means  or 
effect,"  the  legacies  are  not  the  subject  of  the  power,  because  not 
given  to  others — ^and  the  other  property  is  not  the  subject,  be- 
cause not  t^ken  away — and  the  power  is  futile.  5.  The  lo4; 
given  to  Cecilia  in  the  fourth  clause  of  the  codicil,  is  also  the 
subject  of  the  power  ;  the  peculiar  terms  in  which  that  lot  is  ta 
be  "  had  and  holden  "  by  her,  were  inserted  merely  with  a  view 
to  apply  to  that  property,  the  limitations,  conditions,  and  powers* 
mentioned  in  the  will ;  the  lot  is  given  to  Cecilia ;  the  particur 
lar  mode  of  doing  so  is  immaterial. 

E.  The  power  contained  in  the  fifth  clause  of  the  codicil  is  : 
1.  A  special  power  designating  the  person  or  class  of  persons 
to  whom  the  disposition  is  to  be  made.  (2  Yes.  p.  632  ;  8  Yes. 
570  ;  Brown  v.  Higgs,  10  Yes.  537  ;  Maurice  v.  Bishop  of  Dur- 
ham, 1  R.  S.  732,  §§  73,  95,  81,  96.)  2.  It  is  a  power  in  trust, 
the  beneficiaries  being  persons  other  than  the  grantee  of  the 
power.  3.  Being  a  trust  power,  its  execution  is  imperative,, 
because  its  execution  or  non-execution  is  not  made  expressly  to 
depend  on  the  will  of  the  grantee.  It  imposed  a  duty  on  the 
grancee,  the  performance  of  which  might  be  compelled  in  equity. 
(1  R.  S.  733,  §  96.)  4.  This  discretion  as  to  the  part,  did 
not  refer  to  the  amount  in  value,  but  the  particular  portions 
that  might  be  selected.  The  provision  that  the  part  given 
should  not  exceed  anehalf  of  the  whole  in  value,  was  mereljf 
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m  restraint  on  the  power — a  measure  of  yalue.  5*  The  rights 
of  selecting  certain  beneficiaries  did  not  prevent  its  being 
imperative.  6.  The  mode  of  executing  it  by  deed  or  will 
does  not  destroy  its  imperative  character.  In  case  of  death, 
without  execution,  its  execution  in  equity  would  be  decreed 
for  the  benefit  equally  of  all  the  persons  designated ;  the 
only  discretion  given  in  the  power  related  to  the  selec- 
tion of  the  particular  portion  to  be  given,  and  the  parties  to 
take. 

F.  All  the  ambiguities  and  uncertainties  of  the  fifth  clause  of 
the  6th  codicil,  necessarily  affect  and  involve  all  the  previous 
clauses  of  the  codicil,  and  render  them  incapable  of  any  definite 
interpretation  or  legal  operation. 

The  operation  of  the  "  power "  in  that  clause,  is  the  most 
important,  if  not  the  only  vital  feature  of  the  whole  scheme,  and 
its  definiteness  and  certainty  as  to  the  rights  arising  therefirom, 
are  indispensable  to  the  validity  of  the  codicil.  1.  Who  are 
the  beneficiaries  of  the  power  ?  2.  Can  Mrs.  Langdon  select 
in  her  discretion,  either  Louisa  or  her  issue  as  beneficiaries  ? 
8.  Has  Mrs.  Langdon  discretion  to  select  either  personal  or  real 
estate  for  restoration,  and  such  parts  of  either  or  both  as  she 
pleases.  4.  Did  the  testator  suppose  that  he  had  tak^i  nothing 
from  Louisa's  issue,  and  if  he  did  so  suppose,  did  he  mean  to 
restore  to  the  issue  what  had  been  taken  from  Louisa?  5.  Can 
the  power  be  executed  after  Louisa's  death  ?  What  is  "  half  in 
value  "  of  a  life  estate  in  different  lots  of  land,  with  potcer  in  her 
to  lease  and  to  sett,  with  a  contingent  remainder  in  her  to  the 
fee  of  other  portions  of  the  same  property  ?  The  power  to  esti- 
mate mch  a  right  in  money  or  to  divide  it  into  two  parts  is 
simply  a  naked  impossibility. 

YI.  These  ambiguities,  uncertainties,  and  inconsistent  expres- 
sions render  it  very  clear  that  the  testator  had  no  distinct  and 
definite  idea  as  to  the  legal  effect  of  the  terms  he  was  employing, 
and  they  would  sufficiently  invalidate  the  whole  codicil  even  if 
there  were  no  previous  devises  to  Louisa  and  her  issue.  {Peck  v. 
Hxdsei^,  2  P.  Wms.  387  ;  Juhher  v.  Jnbber,  9  Simons  503  ;  Bayeaux 
V.  Bayeaux,  8  Paige  883  ;  ThomhiU  v.  HoB,  8  Bligh.  N.  S.  88, 
107.)  But,  in  the  present  case,  the  words  of  the  codicil  are  plainly 
inadequate  to  overthrow  the  previous  devises  in  the  will,  and 
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Isty  2d,  and  5th  eodicils,which  are  clear  and  definite,  and  indicate 
a  certainty  of  the  testator's  iYitent.  Nor  will  the  court  labor  to 
reform  or  re-construct  the  6th  codicil,  for  the  purpose  of  defeat- 
ing a  prior  devise  which  was  made  with  deliberation  And  pre^ 
cision,  and  in  favor  of  a  grandchild,  having  a  meritorious  con- 
sideration. {Hawsonv,  Fyldes,  2  Gowper,  834  ;  Jesson  v.  Wright, 
2  Bligh.  56  ;  Band  v.  Lamb,  5  Maddock  412  ;  26  Wend.  27.) 
More  especially  in  such  a  case  should  the  6th  codicil  be  declared 
inoperative,  when  it  bears  on  its  face  an  evident  intent  of  the 
testator  that  Louisa  might  be  restored,  through  the  medium  of 
a  power  in  the  hands  of  her  mother,  to  her  rights  and  interests 
under  the  will. 

YIL  If  it  be  possible  or  desirable  to  give  any  effect  to  the 
6th  codicil,  as  a  legal  disposition  of  property,  it  can  with  pro- 
priety be  done  by  the  court  only  in  this  way,  viz«  By  declaring 
that  the  power  and  its  full  execution  by  the  donee,  in  the  man- 
ner proved,  on  the  6th  day  of  April,  1848,  fully  restores  and 
reinstates  Louisa  and  her  issue  to  all  the  rights  and  interests 
devised  to  them  by  the  previous  will  and  codicils. 

A.  Although,  in  form,  the  6th  codicil  gives  to  others  Louisa's 
estates,  &c.,  the  power  of  restoration  conferred  upon  Mrs.  Lang- 
don,  constitutes  Louisa  as  the  obvious  beneficiary  of  the  whole 
scheme  of  this  different  disposition  in  the  codicil, — and  while 
the  gift  to  others  will  be  construed  strictly  and  rigidly,  the 
court  will  give  the  most  liberal  construction  to  the  fifth  clause 
in  favor  of  Louisa. 

B.  The  donee  of  the  power  having  expressed  the  intention, 
and  formally  undertaken,  to  restore  to  the  plaintiff  all  she  could 
control  under  the  power  ;  the  execution  of  the  power  is  in  effect 
the  act  of  the  testator. 

That  act  is  in  harmony  with  the  original  intent  and  the  pre- 
vious devises  of  the  will,  and  it  is  in  conflict  with  the  implied 
revocation.  The  court  will,  therefore,  lean  to  a  construction 
most  favorable  to  the  party  designed  to  be  benefited,  espe* 
cially  when  she  stands  "  locoJUia "  to  the  testator,  and  is  the 
daughter  of  the  donee  of  the  power. 

C.  The  po#er  having  been  executed  to  its  fullest  extent,  the 
beneficiary  is  reinstated  in  ihe  rights  taken  away,  to  the  fullest 
limit  of  the  power.    The  donee  of  the  power  merely  nominating 
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the  person  to  take,  when  the  nomination  is  made,  the  appointee 
is  in  the  estate  under  the  will  and  codicil,  the  estate  passing 
and  being  actually  transferred  by  the  instrument  creating  the 
power — >that  is,  the  codicil.  If  any  election  remain  to  be  made, 
the  appointee  may  make  it. 

D.  There  is  a  power  contained  in  the  will  which  is  parallel 
in  some  of  its  terms  to  the  one  in  the  codicil,  and  illustrates  the 
meaning,  '*  Also  I  do  authorize  any  such  tenant  for  life,  with  the 
assent  of  one  of  my  executors,  to  sell  and  convey  in  fee  simple, 
to  the  extent  of  one  half  in  value  of  the  lands  devised  to  such 
life-tenant,  in  order  to  raise  money  for  the  improvement  of  the 
residue."  This  is  undoubtedly  the  gift  of  a  power  of  selection, 
and  authorizes  the  sale  of  some  particular  lot,  in  order  to  apply 
the  proceeds  to  the  improvement  of  another  lot.  If  a  fractional 
«hare  or  undivided  part  of  the  whole  estate  was  intended,  it 
would  involve  a  gross  absurdity. 

E.  Much  more  then  does  the  power  contained  in  the  fifth 
clause  of  the  codicil,  authorizing  Mrs.  Langdon  to  appoint  "  antf 
pari,^^  give  an  unlimited  power  of  selection.  That  is,  she  might 
restore  the  one-half  in  the  first  clause  given  to  the  other  chil- 
dren—or the  other  half  given  to  the  executors— or  the  whole, 
provided  only  that  what  she  so  restored  did  not  exceed  in  value 
one  half  of  all  the  property  taken  away  by  the  codicil. 

The  same  rule  applies  to  the  rights,  legacies  and  estates 
referred  to  in  all  the  succeeding  clauses. 

P.  The  power  being  an  essential  part  of  the  general^ design 
of  the  codicil,  if  for  any  reason  its  execution  become  impossi- 
ble, the  whole  codicil  fails.  The  power  applies  to  all  the  pro- 
perty taken  away.  It  embraces  every  disposition,  and  enters  as 
a  component  into  the  intention  of  every  part  of  the  codicil.  It 
not  only  applies  to  every  disposition,  but  its  limit  is  the  valae 
of  all  the  dispositions. 

There  is  consequently  no  possibility,  if  the  power  fails  in  any 
of  its  essential  purposes,  of  preserving  any  part  of  the  codicil 
without  defeating  the  unity  of  intention  of  the  entire  instrument 
— ^for  the  presumption  is,  that  the  testator  would  not  have  taken 
anything  away  without  an  accompanying  power  oi  restoration. 

G.  The  power  is  a  valid  authority  to  restore  any  part  of  the 
estate  by  the  codicil  taken  away.    The  limit  on  the  power  con- 
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tained  in  the  words  "  not  exceeding  one-half  in  value/'  is  void* 
1.  Because  the  limitation  on  the  power  is  not  precise  and  defi- 
nite on  the  face  of  the  instrument.  2.  The  value  of  the  whole 
property  must  be  ascertained,  and  this  is  impossible,  on  account 
of  the  rights  of  survivorship  after  the  death  of  her  mother, 
brothers  and  sisters,  which  in  their  nature  are  incapable  of  de- 
finite value,  in  consequence  of  the  contingency  of  death  with- 
out issue.  3.  How  would  the  power  have  stood  without  the 
limitation  or  conditioiv?  It  would  have  authorized  the  restora- 
'tion  of  the  whole.  The  limitation  is  in  the  nature  of  a  condi- 
tion or  proviso,  and  is  to  be  read  in  this  way.  "  I  authorize  D* 
L.  to  give  and  restore  any  part  of  said  property,  real  or  perso- 
nal, by  this  codicil  taken,  &c. ;  provided,  however,  that  such 
part  does  not  exceed  in  value  one  half  the  whole."  5.  The 
appointee  being  in  the  estate,  under  the  execution  of  the  power 
which  expressly  restores  to  her  all  under  the  control  of  the  donee, 
she  is  in,  under  the  will,  subject  to  the  restriction  on  the  power 
as  to  value,  which  being  void  and  incapable  of  execution,  she  is 
restored  to  the  whole.  6.  The  power  is  not  to  appoint  so  much 
or  such  part  as  shall  be  equal  in  value  to  one-half,  but  to  give 
"  any  part"  subject  to  the  restriction  that  it  shall  not  exceed  in 
value  one-half.  It  is  not  necessary  the  value  should  be  ascer- 
tained before  any  part  can  be  given.  The  subject  of  the  power 
is  described  by  quantity,  i.  e.,  "  any  past,''  the  restraint  on  it  is 
described  by  *^ value"  When  is  that  value  to  be  ascertained, 
and  how,  or  by  whom?  Can  an  estate  in  lands  be  dependent> 
upon  oV  defeated  by  an  uncertain  and  contingent  valuation  ?  Is 
the  value  to  be  ascertained  at  the  time  of  the  execution  of  the 
power,  or  at  the  testator's  death  7  Are  the  rents  and  profits  to 
be  included  ? 

7.  If  the  restraint  on  the  power  takes  effect  at  all,  it  must  be 
upon  the  execution  of  the  power  ;  and  if  the  property  conveyed 
exceeds  the  limits  of  the  restraint,  the  appointment  is  bad  for 
such  excess,  and,  as  to  the  excess,  the  other  devisees  are  tenants 
in  common,  and  yet  a  tenancy  in  common  cannot  exist  unless  the 
specific  share  or  interest  appear,  so  that  partition  can  be  made. 

VIII.  The  decree  should  therefore  be,  either  that  the  devises 
contained  in  the  will,  and  the  1st,  2d,  and  5th  codicils  are  unre- 
voked, and  that  the  sixth  codicil  is  altogether  void  for  uncer* 
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tainty,  or  that  if  the  sixth  codicil  be  sofficieatly  certain  in  other 
respectSi  the  limit  on  the  power  contained  in  the  5th  clause  it 
void,  and  the  plaintiff,  by  the  execution  of  that  power,  in  gene- 
ral terms,  has  been  restored  to  her  original  rights  under  the 
will  and  the  1st,  2d,  and  5th  codicils. 

D.  Lordy  for  executors  of  J.  J.  Astor. 

1.  1.  The  sixth  codicil  is  a  document  not  adding  to  an  exist- 
ing will,  but  -altering  it  and  substituting  new  dispositions,  in 
place  of  dispositions  by  the  will. 

It  is  not  to  be  construed  or  have  effect  as  subsequent  language 
in  a  will  variant  from  other  language  in  the  same  will,  but  as 
substituting  new  language  in  place  of  language  of  the  will. 

By  its  terms  it  revokes  that  part  of  the  will  which  the  new 
dispositions  cover  ;  and  if  the  new  dispositions  are  void,  they 
are  the  only  dispositions  on  the  subject,  and  the  dispositions  of 
that  subject  by  the  testator  fail. 

2.  This  is  not  the  case  where  dispositions  of  the  will  have 
taken  effect,  and  are  to  be  displaced  by  other  dispositions  in 
another  instrument ;  no  disposition  takes  effect  until  the  death 
of  the  testator ;  and  at  that  time  the  only  disposition  is  that 
which  the  testator  has  made,  by  obliterating  the  language  of 
the  will,  and  substituting  the  language  of  the  codicil. 

8.  Consequently,  if  the  dispositions  of  the  codicil  are  void, 
,the  subjects  attempted  to  be  disposed  of  go  as  uncomprehended 
in  the  will,  to  the  residuary  legatees,  devisees  or  heirs  at  law, 
and  not  to  the  obliterated  legatee. 

4.  The  questions  on  the  execution  of  the  power  in  the  codi- 
cil stand  in  a  different  aspect ;  the  testament  as  altered  by  the 
oodicil  having  taken  effect  by  the  death  of  the  testator,  in  order 
to  change  the  dispositions  it  has  made,  the  power  to  do  so  must 
be  valid,  and  the  execution  of  it  also  valid. 

If  either  be  invalid,  the  will  with  the  substituted  language 
of  the  codicil  in  such  case  goes  into  effect. 

Therefore  if  the  power  in  the  fifth  clause  of  the  sixth  codicil 
be  void,  or  its  execution  void,  the  subjects  referred  to  stand  upon 
the  will  as  altered  by  the  codicil. 

IL  The  codicil  sixth,  expressly  revokes  all  the  parts  of  the 
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will  which  the  new  dispositions  ooTer ;  and  also  revokes  the 
two  l^ipicieBy  which  are  not  covered  by  any  disposition. 

It  has  revocation  as  a  substantial  purpose,  independent  of 
new  dispositions :  for — 

1.  It  revokes  the  legacies  without  new  dispositions. 

2.  It  revokes  the  legacies  and  devises  covered  by  new  dispo- 
fiitions  expressly,  as  well  as  by  dispositions  inconsistent  with 
those  of  the  will. 

8.  It  revokes  the  whole  of  the  old  dispositions  to  which  the 
new  apply  ;  and  gives  the  power < of  restitution  limited  to  one- 
half  only. 

4.  It  revokes  wholly,  presently,  and  certainly  ;  it  plainly  in- 
tends the  restoration  to  be  but  partial,  future  and  contingent. 

5.  The  actual  intent  of  revocation  does  embrace  gifts  to  Lou- 
isa's issue,  showing  that  the  cause  of  revocation  was  of  the  most 
independent  and  enduring  character,  viz. :  a  displeasing  mar- 
riage, the  issue  of  which  could  carry  the  property  over,  in  the 
event  of  an  early  death  of  the  issue,  to  a  stranger. 

III.  The  express  revocation,  at  the  close  of  the  codicil,  is  co- 
extensive with  the  actual  extent  of  the  new  dispositions,  whe- 
iher  the  latter  be  valid  or  invalid. 

A  testator  always  supposes  all  his  dispositions  and  actual 
intentions  will  go  into  effect :  we  therefore  look  to  them  as  in- 
dicating what  property  they  embrace  in  fact,  and  hence  to  ascer- 
tain the  revocation  ;  and  the  void  and  illegal  parts  of  a  will  are 
to  be  looked  at,  to  ascertain  the  extent  of  property  which  they 
embrace,  and  the  construction  of  other  parts  of  the  will.  (20 
Wend.  R.  458.     Vankkeck  v.  Dutch  Church,) 

Whatever  property  is  attempted  in  fact  to  be  covered  by  the 
new  dispositions  of  the  codicil,  the  disposition  of  thaf  by  the 
will  is  revoked,  whether  the  new  dispositions  are  valid  or 
invalid. 

IV.  By  express  terms  of  the^r*^  codicil,  if  any  clause,  power, 
limitation,  &c.,  &c.,  of  the  will,  or  of  any  codicil  thereto,  past 
or  future,  is  for  any  reason  invalid,  such  invalidity  shall  not 
defeat  any  other  part  of  the  will  or  codicil. 

1.  The  revoking  clauses  of  the  sixth  codicil  must  therefore 
standi  whatever  be  thought  of  the  disposing  clauses  or  of  the 
power. 
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2.  And  in  this  codicil  this  was  the  plain  intent  of  the  testa- 
tor ;  he  did  not  revoke  for  the  sake  of  the  new  dispositions ;  but 
the  new  dispositions  were  in  consequence  of  the  revocation. 

The  revocation  was  present,  extending  to  the  whole  of  the 
gift',  extending  to  issue,  extending  beyond  the  new  disposition. 

3.  The  power  of  restoring  being  limited  to  one  half,  shows 
plainly  the  whole  to  be  revoked,  by  a  plain  and  substantive 
intent. 

4.  If  the  fifth  clause  containing  the  power  of  restoration  be 
invalid,  then  the  rest  of  the  codicil  stands  valid  ;  if  the  whole 
codicil  is  invalid,  the  disposition  of  the  part  of  the  property 
embraced  in  it  is  not  restored  to  the  disposition  by  the  will,  but 
goes  as  a  void  devise  or  legacy. 

What  then  was  the  scope  or  extent  of  property  covered  by 
the  actual  intent  of  the  testator  in  the  sixth  codicil  ? 

V.  The  first  clause  of  the  first  codicil  had  reference  to  the 
entire  corpus  of  the  property  it  refers  to,  embracing  the  life 
estate  to  Louisa,  and  the  interest  to  her  issue,  given  by  the  will 
on  the  decease  of  the  testator.  It  is  of  all  shares,  estates,  or  inte- 
rests given  to  her  or  to  her  issue. 

1.  The  lot  on  W.  of  Lafayette  Place,  being  given  to  Louisa  in 
fee  and  not  for  life,  is  excepted  expressly  from  the  first  clause. 
This  supposes,  that  without  it  the  whole  fee  was  embraced  in 
tins  first  clause. 

2.  By  grammatical  construction  as  well  as  by  the  plain  mean- 
ing, the  shares,  estates,  and  interests  given  to  Louisa,  and  those 
given  to  her  issue,  are  expressly  embraced.  The  conjunction 
'*  or"  is  here  used  in  a  comprel^ensive  sense.  The  gift  embraces 
not  only  shares,  but  estates,  (which  would  include  life  estates 
and  remainders  vested  and  contingent)  and  interests,  (which 
would  include  possibilities  where  the  person  or  class  of  persons 
if  indicated.) 

3.  The  gift  of  one  half  of  these  shares,  estates,  and  interests 


Non. — ^The  republieaUon  in  1846,  has  no  bearing  on  these  questions.  The 
.  ^p  blication  not  being  shown  to  have  had  any  after  acquired  property  to  cany, 
was  only  for  a  more  easy  proof  of  the  paper.  Besides^  the  will  and  oodiflils  were 
all  re-published  sueeessively  and  as  separate  papers  D.  L.] 
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to  trustees  for  the  life  of  Louisa,  and  on  her  death  to  her  issue, 
calls  for  a  larger  subject  than  her  life  estate,  and  necessarily 
embraces  remainders. 

4.  The  language  of  the  fifth  clause  (the  power  to  appoint  to 
Louisa  and  her  issue,)  calls,  by  its  obvious  sense,  for  a  larger 
subject  than  an  estate  for  her  life. 

5.  Also,  the  limitation  of  the  power  to  one  half  in  value  is 
naturally  applicable  to  the  value  of  the  corpus  as  an  entirety, 
and  not  of  the  life  estate. 

6.  If  the  disposition  is  applicable  to  the  corpus,  then  the  pre- 
vious provisions  (of  the  will  and  prior  codicils)  in  relation  to 
such  corpus  are  revoked,  and  if  the  sixth  codicil  be  void,  in 
other  respects  than  the  revocation,  Louisa  has  now  no  title  to 
any  thing. 

YI.  But  the  dispositions  of  the  first  and  second  clauses,  are 
not  void  for  any  uncertainty. 

1.  The  courts  do  not  hold  a  testamentary  provision  void  for 
uncertainty,  until  after  all  fair  attempts  at  understanding  it,  it 
is  found  to  be  either  insensible  or  entirely  ambiguous  ;  and  they 
give  to  all  its  parts  a  reasonable  and  consistent  meaning. 

2.  The  gift,  in  general  terms,  under  the  first  clause,  is  to  all 
the  other  children  ;  the  further  provision,  declaring  them  to  be 
held  as  an  increase  of  the  shares  to  them  and  their  issue,  shows 
the  gift- to  be  distributive  ;  that  is,  in  each  tenancy  in  common 
of  Louisa  and  her  issue  in  remainder  with  the  other  children, 
her  share  was  given  to  the  other  children  in  remainder  and  their 
issue.  Here  is  a  subject  for  each  new  devisee  to  take :  Mrs. 
Boreel  was  a  tenant  in  common  of  the  Broadway  lots. 

Olher  lands  were  given  in  common  to  Louisa  and  her  issue, 
with  the  two  other  sisters  ;  others  with  the  brothers. 

The  gift  was  general  to  the  other  children,  of  the  share  of 
Louisa  in  common  with  them. 

The  gift  by  this  clause  to  the  Qther  children  was  of  the  whole 
fee,  although  issue  is  not  mentioned  ;  the  tenure  is  referred  to, 
which  is  of  the  whole  fee,  by  way  of  life  estate  and  remainder. 
In  a  will  technical  limitations  are  not  necessary  to  carry  a  fee. 
A  limitation  to  A  with  such  estates  as  are  held  by  B  and  his 
issue,  would  carry  the  fee  in  such  mode  as  A  and  his  issue  took 
it    (See  3  Burr.  1570,  Evans  v.  Astley.) 
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8.  That  the  fee  was  intended  to  be  given  to  the  children  indi- 
cated in  the  first  clause,  and  their  issue,  is  manifest  from  the 
language  in  the  second  clause  indicating  the  devisees  and  their 
*  issue.    The  two  clauses  are  with  the  same  purpose. 

4.  The  dispositions  of  the  first  clauee  are  plain  and  unambi- 
guous. 

'  7'he  Lafayette  Place  and  Bowery  lands  are  given  to  the  chil- 
dren of  Mrs.  L.,  surviving  the  testator  ;  in  which,  a  life  estate 
is  given  to  Louisa,  a  remainder  to  her  issue. 

These  were  shares,  estates  and  interests. 

They  were  given  to  Louisa  or  to  her  issue. 

Here  was  a  subject  within  the  very  terms  of  the  codicil,  and 
no  uncertainty. 

These  are  given  to  the  other  children  of  Mrs.  Langdon  as  an 
increase  of  their  shares  in  the  same  property. 

There  is  no  uncertainty  who  the  other  children  were,  who  had 
shares  in  the  same  lands. 

As  to  these  children,  the  estates  given  by  the  codicil  were  to 
go  as  an  increase  to  them  and  their  issue  in  the  same  property, 
that  is,  to  fall  under  the  same' limitations  of  estate  as  their 
other  shares,  and  to  go  to  those  who  had  shares  in  the  same 
property. 

5.  Even  if  Mrs.  Boreel  had  had  no  share  in  common,  this  gift 
would  not  have  been  void  for  uncertainty. 

She  was  one  of  the  other  children,  and  so  entitled  to  take 
something.  If  there  had  been  no  share  in  common  to  come 
within  the  letter  of  the  clause,  she  would  still  take,  that  the 

devise  should  not  fail. 

The  limitation  of  her  estate  in  the  new  gift,  was  plainly  in- 
tended to  be  similar  to  the  limitations  of  the  other  shares,  so 
&r  as  they  were  applicable,  and  they  were  in  all  cases  the  same. 

Her  devise  is  not  void,  even  if  the  limitation  of  the  estate 
were  in  strictness  inapplicable ;  it  being  perfectly  plain  that  the 
limitations  in  the  new  gift  to  all  the  donees,  were  to  be  alike, 
and  that  she  was  therefore  to  take  for  life,  and  her  issue  in  re- 
mainder as  the  others  were,  and  as  she  took  in  the  devise  to 
her. 

The  other  children  were  substituted  for  Louisa,  and  the  es- 
tates are  limited  to  them  and  their  issue  as  hers  has  been. 
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Plainly  it  is  the  corpus  which  was  here  given. 

6.  The  Broadway  lots  stand  on  the  same  grounds,  excepting 
that  Mrs.  Boreel  had  shares  therein,  which  makes  the  limita- 
tion of  estate  to  her  entirely  clear,  and  the  terms  of  the  codicil 
literally  applicable. 

Mr.  RumpfTs  devise  is  revoked. 

7.  The  three  lots  on  W.  side  Lafayette  Place,  are  expressly 
within  the  first  codicil  and  are  gifts  of  the  corpus. 

8.  The  Grand  street  lots  are  subject  to  the  same  remarks  as 
apply  to  the  other  gifts  in  the  first  clause  of  the  sixth  codicil. 

9.  The  second  clause  of  the  sixth  codicil,  disposes  of  shares, 
estates,  rights,  interests,  stock,  or  sums  of  money,  given  "  after 
the  decease  of  Mrs.  Langdon  ;"  not  merely  on  her  decease,  or  on 
the  decease  simply,  but  on  her  decease,  including  "  after.'' 

10.  The  gifts  of  stock  and  money,  in  the  first  clause  of  the 
will,  are  unquestionably  within  the  second  clause  of  this  codicil. 

11.  The  remainder  in  John's  share,  is  embraced  in  this 
elause :  it  is  a  gift  on  the  death  of  Mrs.  Langdon. 

The  remainder  to  the  children,  or  issue  of  children,  here,  is 
in  fee. 

12.  So,  too,  the  gift  of  the  Trust  Company's  certificates.  It 
is  a  gift  to  Louisa,  on  Mrs.  Langdon's  death,  or  her  issue.  It  is 
an  augmentation  to  the  others,  and  a  new  gift  to  Mrs.  Boreel. 

VII.  1.  The  gifts  of  the  stock  in  the  third  clause,  of  the 
house  in  the  fourth  elause,  and  the  revocation  of  the  legacies 
entirely,  as  context  clearly  evidence  a  determination  to  revoke 
gifts  of  capital. 

2.  Unless  the  corpus  be  given  in  the  first  clause  there  is  no 
interest  in  land  given  to  Louisa's  issue  to  which  the  language 
can  be  applied. 

8.  Supposing  the  corpus  given,  all  the  substantial  phrases 
have  efiect ;  unless  it  is  given,  the  phrase  "  or  to  her  issue," 
have  BO  subject. 

VIII.  It  is  no  valid  objection,  that  the  original  gifts  being 
to  survivors,  Louisa  might  be  the  last  survivor,  and  so  the 
devises  in  the  codicil  could  not  go  over. 

1.  If  there  be  an  intent  to  dispose  of  these  interests  by  the 
codicil,  the  will  as  to  them  is  revoked. 

2.  But  the  fact,  that  in  one  very  improbable  contingency  the 
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devise  might  fail  of  effect,  does  not  render  it  void  ab  mitio. 
That  would  render  void  every  gift  over  on  the  condition  of  sur- 
viving the  testator,  or  a  life  tenant. 

IX.  It  is  no  valid  objection,  that  the  power  to  appoint,  only 
applies  to  what  is  taken  from  Louisa ; 

For,  the  corpus  taken  from  Louisa,  was  to  be  the  subject 
of  the  appointment ;  and  it  was  the  same  corpus  newly  dis- 
posed of. 

What  was  taken,  4&c.,  was  merely  a  descriptian  of  the  corpus 
to  be  appointed. 

This  appears  by  the  context.  It  was  to  be  appointed  to  her 
and  her  issue,  which  contemplated,  most  naturally,  the  corpus, 
and  not  merely  her  estate. 

X.  There  is  no  valid  objection  to  the  gift  by  the  third  clause 
of  the  share  of  water  stock  to  Mrs.  Langdon's  other  children, or 
in  case  of  their  decease,  to  their  issue. 

The  gift  to  issue  is  plainly  distributive. 

The  gift  on  her  death,  is,  both  by  grammar  and  sense,  Mrs. 
Langdon's  death. 

The  phrase,  "  in  case  of  their  decease,"  is  not  decease  of  her 
issue  who  ure  to  take,  but  of  the  children  on  whose  decease  the 
issue  are  sabstituted. 

XI.  But  it  is  said  the  power  is  void,  and  so  the  codicil  is  all 
void. 

1.  If  the  power  is  void,  then  the  revocation  and  the  rest  of 
the  codicil  are  nevertheless  valid. 

2.  But  the  power  is  valid. 

It  is  a  special  power,  as  the  class  of  persons  is  designated  in 
whose  power  it  is  to  be  exercised.    (S.  78  ;  I.  R.  S.  782.) 

It  is  in  trust,  for  the  benefits  of  the  execution  are  to  a  class 
excluding  the  donee.    (S.  95.) 

8.  But  it  is  discretionary,  under  S.  96.  The  statute  does  not 
require  that  its  own  language,  in  S.  96,  should  be  used  ;  it  is 
enough,  if,  by  the  expressions  in  which  the  power  is  given,  it 
must  depend  on  the  mere  discretion  of  the  donee,  not  merely 
applicable  to  the  selection  among  objects. 

For  the  beneficiaries  can  only  take  "  such  part  as  the  donee 
shall  appoint."  It,  therefore,  by  its  terms,  may  or  may  not  be 
executed. 
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Its  execution  or  non-execution  expressly  depends  on  the  will 
of  the  grantee.   . 

It  is  not  within 'the  clause  of  selection  merely,  but  is  expressly 
discretionary. 

4.  Supposing  the  power  imperative  and  in  trust,  it  could  only 
Test  one-half  in  Louisa  and  her  issue.    (96,  98, 100.) 

And  this  is  to  be  done  by  the  exercise  of  the  power  only,  and 
not  by  the  power  itself. 

5.  The  power  is  not  objectionable  as  uncertain.  Unexe- 
cuted, it  applies  to  a  moiety  of  the  corpus  in  each  instance. 

Executed,  if  there  be  uncertainty  in  the  execution  that  would 
be  void,  not  the  power. 

6.  It  is  no  objection  to  a  power,  that  it  leaves  to  the  donee  a 
wide  uncertainty  within  which  to  exercise  the  power.  The  exe- 
cution renders  certain.  Tiroes,  parcels,  estates,  beneficiaries, 
may  be  in  a  great  range  of  uncertainty,  and  the  power  be  valid. 
All  powers  are  thus  uncertain,  and  to  make  the  gift  under  the 
power  certain,  is  the  oflBce  of  the  donee. 

7.  The  limitation  of  value,  is  no  objection  to  the  power.  It 
can  be  exercised  in  giving  a  half  of  each  subject,  or  a  third,  or 
other  aliquot  part.  To  make  a  power  void  as  incapable  of  exe- 
cution (except  in  cases  of  perpetuity),  there  must  be  no  lawful 
mode  of  execution.    ' 

8.  The  power  does  not  range  without  the  limitation,  so  as  to 
sweep  all  by  successive  executions.  The  execution  i,s  void  if 
excessive,  and  whenever  exercised,  the  claimant  must  show  the 
execution  to  be  within  the  limit. 

XII.  The  power  does  not  extend  to  the  two  legacies. 

1.  They  are  revoked  entirely.  This  alters  the  will  so  as  to 
erase  the  legacies  entirely  ;  and,  consequently,  there  is  nothing 
for  the  power  to  operate  on. 

This  revocation  has  reference  probably  to  the  age  of  Louisa  ; 
she  was  to  take  one  at  24,  one  at  30,  by  a  will  made  in  1836. 
The  codicil  is  1841,  seven  years  after.  She  was  then  married. 
They  were  gifts  which  the  testator  would,  if  disposed  to  restore, 
make  himself,  in  his  own  life. 

2.  The  power  of  restitution  requires  three  circumstances : 
1.  A  taking  from  Louisa ;  2.  A  giving  to  others ;  and  3.  That 
by  the  codicil. 
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The  codicil  does  not  give  these  legacies  to  any  others,  it  eo- 
tirely  abrogates  them. 

8.  If  there  were  no  clanse  of  residae,  so  that  the  revdced 
legacies  would  go  to  the  next  of  kin,  they  would  not  take  by 
the  codicil,  but  by  intestacy ;  so  here,  the  residuary  legatees 
take  the  residuary  fund,  by  the  will  and  not  by  the  codicil. 

4.  The  language  is  very  express,  and  intentionally  descrip- 
tive :  not  only  are  the  legacies  entirely  revoked,  but  the  codicil 
itself  gives  to  others^  all  which  it  intends  Mrs.  Langdon,  by  a 
power  in  the  codicil,  may  give  to  Louisa  and  her  issue. 

5.  The  language  of  the  last  clause,  so  far  £c.,  shows  the 
extent  of  the  power ;  the  disposition  to  others,  which  was  co- 
extensive  with  the  revocation,  here  is  co-extensive  with  the 
power ;  the  disposition  here  meant,  is  a  disposition  "  by  the 
present  codicil."  So  the  power  only  extends  to  gifts  by  "  the 
present  codicil  "  to  others. 

XIII.  The  power  does  not  extend  to  the  property  placed  in 
trust  under  the  first  clause  of  the  codicil. 

That  is  not  taken  from  Lonisa  and  given  to  others,  but  secured 
to  Louisa  and  her  issue,  against  marital  right  and  her  own  dis- 
position. 

XIV.  The  power  as  executed,  vests  a  fee  in  the  lands,  or 
absolute  interest  in  the  personalty,  in  Louisa  and  her  issue,  who 
were  born  at  the  date  of  the  deed  executing  the  power,  if  she 
had  any  issue  then. 

If  she  had  none,  then  it  vested  a  life  estate  in  her  wfth  a 
vested  remainder  in  her  issue,  as  they  are  born,  according  to 
the  limitations  of  the  original  wilL  But  whatever  be  the  con- 
struction of  the  deed  of  execution,  this  does  not  affect  the 
power :  if  the  execution  be  vague  or  imperfect,  it  may  be  exe- 
cuted anew. 

C.  Cf  Conor,  for  Mrs.  Langdon,  and  others. 

I.  That  a  testamentary  disposition  is  void  for  uncertaintj  is 
the  last  conclusion  that  a  court  of  justice  will  adopt.  Ut  res 
magis  vakai  quam  pereat,  is  a  rule  of  construction  applied  by 
courts  to  all  human  actions  not  in  themselves  repugnant  to  law, 
policy,  or  morals.    This  rule  is  specially  applicable  to  written 
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instroments,  eontaining  contracts  execated  of  executory.  The 
eoorts  apply  this  rnle  most  liberally  to  trills.  The  testator  id 
presBmed  to  have  been  without  counsel,  to  ha^e  been  himself 
uninstructed  in  the  law,  and  languiehing  in  the  diadow  of  ap« 
proaching  death.  His  honest  intentions  are  tiierefore  regarded 
with  the  highest  &yor,  and  courts  are  always  a&tute  in  giving 
effect  to  them.  Words  will  be  supplied  to  develope  an  intent 
not  fully  expressed  in  language,  though  discernible  to  the  men- 
tal vision  of  a  benign  and  favorable  interpreter.  Words  which 
obstruct  this  intent  and  tend  to  defeat  it,  will  be  disregarded. 

These  principles  lead  to  i^ch  a  course  of  judicial  exposition,  in 
testamentary  cases,  that  instances  of  voidness  or  ine&cacy,  in 
soeh  eases,  on  the  ground  of  uncertainty,  are  extremely  rare. 

There  cannot  be  found,  in  the  history  of  judicial  practice,  a 
single  exception  to  this  benign  and  saving  administration  of  the 
law,  except  the  inclination  which  has  been  manifested  to  aid  the 
heir  at  law  against  an  inexact  devise. 

That  inclination  of  the  judicial  mind  sprang  from  a  principle 
now  disfavored,  has  been  gradually  losing  ground  in  Sngland, 
and  in  our  own  state  is  abolished  by  statute. 

II.  There  is  no  obscurity  or  ambiguity  in  the  sixth  codicil. 

1.  The  first  clanse  apidies  to  lands  in  which  Mrs.  Kane  took 
an  immediate  inteirest,  in  possession  as  tenanV  i)^  common  with 
any  of  her  brothers  and  sisters,  and  as  to  one-half  thereof,  sub* 
stituted  such  brothers  and  sisters  so  taking  in  common  with  her, 
and  as  to  the  other  half  (to  use  the  ancient  language  of  the  law), 
converted  her  legal  estate  into  an  equitable  estate.  It  placed 
the  remainders  to  issue,  limited  upon  these  newly  created  life 
estates,  in  the  same  relation  tiiereto  that  the  remainders  to  issue, 
originally  created,  bore  to  the  life  estates  originally  given. 

2.  The  second  clause  applies  to  the  future  estates,  vested  or 
contingent,  given  to  Mrs.  Kane  or  her  issue,  and  instead  of 
taking  from  her  one-half,  took  from  her  the  whole  of  these 
estates,  and  gave  them  as  an  increase  to  the  shares  of  her  co- 
tenantB  in  common. 

.3.  The  power  of  restoration  ooatained  in  the  filth  <6laQse,wajB 
undoubtedly  intended  to  be  discretionary.  It  is  probably  im- 
perative by  force  of  the  statute.  There  is  no  conceivable  diffi- 
ealty  in  executing  this  irvst  power,  whether  it  be  r^aisded  aa 
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discretionarj  or  imperative.  The  only  thing  looking  like  an 
inadvertency  is  its  omission  of  the  words,  "  or  her  issne  "  after 
Louisa's  name,  where  it  last  occurs.  This  defect  should  cer- 
tainly be  supplied  by  judicial  interpretation. 

4.  The  word  "  others/'  in  the  fi^h  clause,  does  not  strictly 
include  either  Mrs.  Langdon,  the  donee,  or  Mrs.  Kane,  the 
object  of  the  power,  and,  consequently,  the  interest  given  to 
Mrs.  Langdon  in  the  water  stock,  by  clause  third,  is  not  inclu- 
ded in  this  power  of  restoration.  It  would  be  idle,  and  in  fact 
a  legal  error,  to  give  Mrs.  Langdon  "  expressly "  a  power  to 
restore  to  Mrs.  Kane  that  which  had  been  absolutely  given  to  * 
Mrs.  Langdon  for  her  own  use. 

The  power  of  restoration  is  expressly  limited  to  that  which, 
by  the  codicil,  is  taken  from  her  and  given  to  others,  conse- 
quently the  alteration  made  in  the  will  itself,  in  the  fourth 
clause  of  this  codicil,  remains  unaffected  by  the  power.  Mrs.  de 
Nottbeck  is  entitled  to  the  lot  on  the  westerly  side  of  Lafayette 
Place. 

III.  The  practice  of  making  a  new  decree  at  the  general 
term,  on  appeal  from  the  special  term,  founded  upon  a  bill  of 
exceptions,  cannot  be  sustained  uiHler  the  code.  The  court  of 
appeal  possesses  no  other  power  than  eourts  of  appeal  posseted 
at  common  law,  when  reversing  upon  a  bill  of  exceptions. 

£.  Satndford,  for  the*  in&nt  children  of  Mrs.  Kane. 

I.  The  will  of  the  late  Mr.  Astor,  and  the  several  codicils 
thereto,  constituted  an  entire  testamentary  disposition  of  hiis  pro- 
perty, taking  effect,  as  a  whole,  at  his  death.  The  disposition 
thus  made  by  the  testator  is  to  be  ascertained  by  examining  the 
devises  and  bequests  contained  in  his  will,  and  comparing  them 
with  the  changes  or  alterations  made  or  attempted  to  be  made 
by  the  several  codicils.  The  same  rule  of  construction  applies 
to  a  will  and  its  codicils,  where  they  exist,  which  is  applicable 
to  a  subsequent  devise  and  bequest  contained  in  the  same  will, 
which  is  consistent  with  a  previous  devise  and  bequest  therein. 
The  rule  is,  that  the  court  is  bound  to  give  effect  to  every  word 
of  the  will,  without  change  or  rejection,  provided  an  effect  can  be 
given  ta  it  not  inconsistent  with  the  general  intent  of  the  whole 
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will  taken  together.    (1  Ves.  Sr.  186,  WUkt  v.  Sandford  ;  3  Ves. 
105,  Gray  v.  Minnethorpe  ;  6  Ves.  102,  Constantine  v.  Constan- 
tine  ;  2  Met.  196,  202,  H<ymer  v.  Shelim  ;  2  Yeates,  525,  JRoWn- 
stm  y.  Jlfar^in.)    If  the  last  disposition  is  absolutely  irreconcil- 
able with  the  first,  it  will  prevail,  because  it  is  taken  to  be  evi- 
dence of  the  latest  intention  of  the  testator.    (2  Paige  122,  Co- 
venhoven  v.  Shvkr  ;  3  Whart.  162,  68,  Lewises  estate  ;  5  Ves. 
243,  247,  Sims  v.  Dmighty.)    This  rule  is  adopted  only  from 
necessity,  to  prevent  the  avoiding  of  both  provisions  for  uncer- 
tainty.   It  is  only  applied  where  the  general  intention  of  the 
testator  cannot  be  discovered,  and  where  the  two  provisions  are 
so  totally  inconsistent  that  it  is  impossible  for  them  to  coincide 
with  each  other,  or  with  the  general  intention  of  the  testator. 
(2  Paige  122,  130,  Cwenhwyen  v.  &huler ;  22  Maine  413,  27, 
Pickering  v.  Langdon ;  2  Met.  202,  Homer  v.  Shelton.)    If  thfi 
testator  uses  in  one  part  of  his  will,  words  having  a  clear  mean- 
ing in  law,  and  in  another  part,  words  inconsistent  with  the 
former,  the  first  words  will  not  be  thereby  cancelled  and  over- 
thrown, if  they  be  consistent  with  the  general  intent  of  the  tes- 
tator.   (2  Bligh.  56,  Jesson  v.  Wright ;  2  Williams  on  Ex'rs, 
789,  790 ;  4  B.  &  C.  620,  Doe  v.  Haroey  ;  22  Maine  257,  67, 
Morton  v.  Barrett.)    If  there  are  words  which  have  no  intelli- 
gible meaning,  or  be  absurd  or  repugnant  to  the  clear  intent  of 
the  will,  they  may  be  rejected.    (12  Mass.  537,  42,.  Bartktt  v. 
King ;  22  Maine,  413,  427,  Pickering  v.  Langdon.)    The  office 
of  a  codicil  is  to  vary  or  to  add  to,  and  not  wholly  to  supplant 
a  previous  will,  and  where  it  contains  no  express  clause  of  revo- 
cation, the  court  will,  if  possible,  adopt  such  construction  as 
will  give  efiFect  to  both  ;  sacrificing  the  will  only  as  it  shall 
appear  to  be  clearly  irreconcilable  with  the  codicil.    It  is  the 
established  rule  not  to  disturb  the  disposition  of  the  will  further 
than  is  absolutely  necessary  for  the  purpose  of  giving  effect  to 
the  codicil.    (1  Jarman  on  Wills,  159, 160  ;  8  Bing.  475,  Doe,, 
dem*  Hearle  v.  Hicks^  House  of  Lords  ;  1  You..  &  J.  470,  ERcks 
v.  Doe,  S.  C;  5  J.   C.  R.  343,  Westcott  v.  Cody;  2  Myl.  & 
Craig  606,  Cookson  v.  Hancock  ;  8  Cowen  56,  Brant  v.  Wikon  ; 
5  Ves.  404,  Lord  Comington  v.  Payne  ;  1  You.  &  Coll.,  C.  C. 
441,  456,  Shepperdson  v.  Tower  ;  1  id.  680, 686,  JVctwiurn  v.  Lade.) 
Another  rule  of  construction  is,  that  where  the  will  contains  a 
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clear  and  unambiguons  disposition  of  property,  snch  a  gift  will 
not  be  revoked  by  doubtful  expressions  in  a  codicil.  To  reyoke 
&  clear  devise,  the  intention  to  revoke  must  be  as  clear  as  the 
devise.  (1  Jarman  on  Wills  165  ;  8  Simons  24,  Goblet  v.  Bta- 
chey  ;  2  &uss  &  My.  624,  S.  G. ;  8  Bing.  475,  Doe,  dem.  tfeark 
V.  Hicks.)  If  by  a  codicil,  the  testator  revokes  a  devise  or 
bequest  in  his  will,  or  in  a  previous  codicil,  upon  the  assumption 
of  the  fact  that  he  has  thereby  made  a  valid  disposition  of  the 
same  property  in  a  different  manner,  or  upon  the  assumption  of 
any  other  fact  which  turns  out  to  be  erroneous  or  false,  the 
revocation  does  not  take  effect ;  it  being  considered  as  condi- 
tional and  dependent  upon  a  contingency  which  has  failed.  (3 
Ves.  821,  Campbell  v.  French  ;  2  Per.  &  Dar.  878,  Doe  v.  Evans  ; 
12  Leigh.  541,  Burksdak  v.  Burksdale.)  Another  rule  is,  that 
if  a  meaning  can  be  collected,  but  it  is  left  wholly  donbtful  in 
what  manner  that  is  to  take  effect,  the  court  will  declare  that  po^ 
tion  to  be  wholly  void  for  uncertainty,  although  they  thereby, 
to  a  certain  degree,  run  counter  to  the  will.  (6  Yes.  100, 102, 
Constantine  v.  Constantine  ;  1  J.  C.  B.  281,  235,  Mann  y.  Execu- 
tors of  Mann  ;  4  Dessaus,  215,  Rothmxichlers,  admrs.  v.  Myers.) 

II.  The  devises  and  bequests  contained  in  the  will,  and  in 
the  first,  second,  and  fifth  codicils,  are  clear,  certain,  and  definite. 
They  are  not  expressly  revoked  by  the  sixth  codicil.  If  the 
sixth  codicil  shall  prevail  over  either  of  these  dispositions  of 
property,  it  Will  be  only  by  force  of  a  different  disposition  of  the 
same  property  made  thereby. 

III.  As  to  several  of  the  clauses  contained  in  the  sixth 
codicil,  the  subjects  and  persons  are  so  confused,  and  the  lan- 
guage is  so  indefinite  and  uncertain,  that  no  clear  or  satirfac- 
tory  meaning  can  be  collected  from  them.  If  the  court  can 
safely  hazard  any  conjecture  as  to  the  meaning  and  intention  of 
the  testator,  in  the  clauses  referred  to,  it  is  left  doubtful  and 
Uncertain  in  what  manner  such  meaning  can  take  effect.  The 
proper  course  in  such  cases  is,  to  declare  the  codicil  to  be 
wholly  void  for  uncertainty,  and  to  give  effect  to  the  clear 
devises  contained  in  the  will.  (8  Paige  888,  Bayeaux  v.  Bay- 
eaux  ;  8  Bligh.  88, 107,  ThomhiU  v.  Hall ;  9  CI.  &  Fin.  606, 24, 
678,  80,  and  662.) 

IV.  The  will  and  the  codicils,  for  the  purposes  of  constmo- 
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tion,  being  taken  together,  and  regarded  in  the  law  as  forming 
one  entire  disposition  of  property,  and  the  testator,  in  the  sixth 
codicil,  having  declared  that  it  was  not  intended  to  revoke  any 
of  the  dispositions  made  in  his  will,  and  in  the  preceding  codi- 
cils, except  so  far  as  he  had  hereby  made  a  different  disposition 
of  the  same  property, — ^having  effectually  excluded  all  grounds 
for  any  inference  that  an  unsuccessful  attempt  to  make  a  different 
disposition,  should  cause  the  previous  devises  and  bequests  to 
lapse^  and  fall  in  under  the  residuary  clause  of  his  will.  The 
rule  that  a  testator  is  supposed  to  calculate  upon  his  disposi- 
tions taking  effect,  and  that  he  does  not  therefore  provide  for 
the  happening  of  events  which  may  defeat  them,  has  relation  to 
the  death  of  devisees  and  legatees.  The  first  codicil  to  the  will 
in  this  case  shows  that  the  testator  studiously  guarded  against 
the  failure  of  any  part  of  his  will  by  judicial  construction,  and 
the  caution  was  repeated  in  the  expression  of  his  intent  to 
revoke,  contained  in  the  sixth  codicil, — that  his  dispositions 
made  previously  of  this  property  should  not  be  defeated  unless 
he  had  made  new  dispositions  thereof. 

y.  The  revoking  clause  of  4;he  sixth  codicil  cannot  stand, 
unless  the  disposing  clauses,  and  the  power  therein  contained, 
shall  be  adjudged  to  be  valid.  The  words  of  the  testator  con- 
tained in  it  are  so  clearly  expressive  of  his  intent  to  revoke  only 
by  reason  of  the  new  dispositions,  and  so  far  as  they  took  effect^ 
that  argument  cannot  make  it  more  apparent. 

VI.  The  first  clause  of  the  sixth  codicil  does  not  refer  to  nor 
embrace  any  interest  or  estate,  given  by  the  will,  or  by  either 
of  the  preceding  codicils,  to  the  issue  of  Mrs.  Kane.  Such  a 
construction  is  wholly  inconsistent  with  the  general  intent  of 
the  testator  to  give  estates  for  life  only,  to  his  children  and  hi9 
grand-children,  to  whom  he  made  specific  devises  and  bequests,, 
and  to  constitute  their  issue  the  ultimate  absolute  owners,  of 
their  respective  portions,  taking  as  purchasers  from  the  testator,, 
and  not  by  descent.  No  motive  can  be  found  for  any  design  to> 
place  the  issue  of  Mrs.  Kane  on  a  different  footing,  from  the- 
issue  of  her  brothers  and  sisters.  The  language  used,  and  the* 
dispositions  attempted  to  be  made,  of  the  interests  with  which 
this  clause  professes  to  deal,  do  not  prove  the  existence  of  any 
such  intention* 


•  < 
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1.  The  testator  gives  one-half  to  the  other  brothers  and  sis- 
ters of  Mrs.  Kane.  Neither  of  these  had  any  thing  more  than 
a  life  estate  in  the  property  otherwise  given  to  them.  He  did 
not  contemplate  annexing  an  estate  in  fee,  in  the  lands  devised 
to  Mrs.  Kane,  because  he  says  it  is  "  to  be  taken  and  held  as  an 
increase  of  the  shares  or  sums  gi^en  to  them  and  their  issue,  in 
the  same  property." 

2.  The  testator  had  not,  in  his  will,  nor  in  any  previous  codi- 
cil, given  any  thing  upon  his  decease,  to  the  issue  of  Mrs.  Kane, 
80  that  these  terms  had  nothing  upon  which  to  operate. 

S.  The  interests  of  the  issue  of  Mrs.  EJane  were  remainders, 
which  are  professedly  the  object  of  the  second  clause  of  this 
codicil. 

4.  The  exception  of  the  lot  on  the  west  side  of  Lafayette 
Place,  which  was  given  to  Mrs.  Kane  in  fee  by  the  fifth  codicil, 
from  the  operation  of  the  first  clause  of  the  sixth  codicil,  evinces 
the  intent  of  the  testator,  not  to  deal  with  any  other  than  the 
life-estates  of  Mrs.  Kane. 

5.  If  the  last  clause  of  the  first  section  be  a  devise  of  the  fee 
to  the  executors  in  trust  for  Louisa,  it  can  only  be  so  regarded, 
by  reason  of  the  devise  over  of  "  the  same  to  her  surviving  chil- 
dren "  "  after  her  death  ;"  if  this  .construction  be  inconsistent 
with  the  preceding  argument,  the  claim  that  the  first  clause 
refers  to  the  fee,  is  equally  inconsistent  with  the  express  lan- 
guage of  the  testator,  that  he  intends  to  deal  only  with  what 
was  given  on  his  decease,  to  Louisa,  and  to  the  hsue  of  said  Louisa 
(to  whom  he  had  not  given  any  thing  upon  his  decease),  and 
with  his  declaration  that  the  other  children  of  his  daughter 
Dorothea  should  take  and  hold  the  one-half  thereof,  as  an 
increase  of  the  shares  and  sums  so  given  to  them  and  their  issue 
in  the  same  property. 

6.  The  fifth  clause  of  this  codicil  declares  the  power  to  be 
operative  upon  the  property  thereby  taken  from  Louisa.  This 
shows  conclusively  that  the  testator  did  not  contemplate  taking 
anything  from  the  issue  of  Mrs.  Kane.  The  court  cannot  add 
the  words  "  or  from  her  issue  "  to  the  fifth  clause,  and  thereby 
deprive  the  children  of  Mrs.  Kane  of  their  estates. 

YII.  The  dispositions  of  the  first  and  second  clauses  of  the 
dxth  codicil  are  too  uncertain  in  respect  to  the  subjects  with 
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which  the  testator  intended  to  deal,  and  it  is  left  too  doubtful 
in  what  manner  they  can  take  effect,  for  the  court  to  disturb  the 
previous  dispositions  of  the  same  property.  The  court  are  not 
called  upon  to  give  some  effect  to  the  codicil.  If  they  cannot 
clearly  see  that  this  codicil  is  capable  of  one  single  interpreta- 
tion and  execution,  it  cannot  overthrow  the  previous  devises. 
The  confusion  of  subjects  and  terms  shows  that  the  testator  had 
no  distinct  conception  of  the  effect  of  the  clauses.  If  it  be 
argued  that  he  must  have  intended  to  deal  with  the  carpus  of 
the  estate,  because  portions  of  the  language  would  be  otherwise 
absurd,  other  provisions  of  the  clause  are  rendered  equally 
absurd  by  such  construction. 

VIII.  No  construction  should  be  given  either  to  the  codicil 
or  the  power,  or  to  the  execution  of  the  power,  which  would 
prejudice  any  children  hereafter  to  be  born  of  Mrs.  Kane. 

IX.  The  court  should  adjudge  that  the  estates  and  interests 
given  by  the  will  and  the  preceding  codicils,  to  the  children  of 
Mrs.  Kane,  are  not  affected  by  the  sixth  codicil. 

Mr.  R.  Dodge,  for  Mr.  and  Mrs.  de  Nottbeck. 

Mr.  C.  H,  Hunt,  for  De  Lancey  Kane. 

By  the  Court.  Sandpord,  J. — ^The  first  position  taken  in 
the  complaint  is,  that  the  devises  and  bequests  made  to  Mrs. 
Kane,  by  her  grandfather,  in  the  will  and  five  first  codicils,  are 
not  in  whole  or  in  part  revoked,  altered  or  affected,  by  the 
sixth  codicil  ;  which,  although  it  attempted  to  revoke  those 
devises  and  bequests,  is  uncertain  and  insufiBcient  for  that  pur- 
pose, and  is  otherwise  wholly  inoperative  and  void. 

The  sixth  codicil  unquestionably  assumes  to  alter  and  revoke 
all  the  prior  gifts  made  to  Mrs.  Kane  and  her  issue,  with,  per- 
haps, some  unimportant  exceptions ;  but  it  is  plain  the  testator 
intended  to  revoke  those  gifts,  only  so  far  as  he  disposed  of  the 
subjects  of  them  in  a  different  manner  in  his  sixth  codicil.  The 
two  pecuniary  legacies  and  the  water  stock  may  be  an  excep- 
tion, but  as  to  the  bulk  of  the  property,  he  has  declared  that 
intention  emphatically  in  the  last  clause  of  the  codicil.  If, 
therefore,  the  new  and  different  dispositions  which  he  has  made, 
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tre  80  indefinite,  rague  or  uncertain,  that  the  oonrt  cannot  give 
them  effect,  the  argument  is  ondoubtedly  sonnd,  that  the  codi- 
cil being  roid  for  this  cause,  the  gifts  in  the  will  itsdf  are  not 
rcToked.  Upon  the  same  principle,  if  the  "different  disposi- 
tion "  made  by  the  codicil  is  impracticable  for  any  cause,  the 
testator's  intention  to  dispose  of  the  property  by  that  instru- 
ment fails  to  that  extent ;  no  different  disposition  of  it  is  made, 
and  therefore,  according  to  his  express  declaration  in  the  codi- 
cil, the  will  is  not  revoked. 

Such  being  the  law,  and  the  charge  of  uncertainty  being 
brought  against  three  of  the  fire  clauses  of  the  codicil  which 
treat  of  those  gifts,  it  becomes  necessary  to  examine  and  classify 
the  provisions  previously  made  for  Mrs.  Kane  and  her  children. 
We  will  then  be  prepared  to  apply  the  codicil  to  the  preceding 
devises  and  bequests,  and  can  the  better  determine  how  far  the 
imputation  of  uncertainty  and  ambiguity  is  well  founded,  and 
if  the  codicil  be  valid,  can  give  to  it  a  proper  construction. 

In  disposing  of  what  he  intended  to  give  to  the  family  of  his 
daughter,  Mrs.  Langdon,  the  testator's  general  plan  was  to  give 
an  equal  amount  of  property  to  each  of  her  children,  limiting 
the  enjoyment  of  it  to  the  life  of  each,  and  vesting  the  property 
in  remainder  in  his  or  her  issue.  In  the  event  of  the  death  of 
either  of  the  grand-children,  without  leaving  issue,  the  testator, 
by  cross  limitationB,  transferred  his  or  her  share  to  the  other 
grand-children.  This  general  scheme  was  applied  to  gifts  of 
personalty,  as  well  as  to  the  real  estate  devised  ;  and  the  excep- 
tions, in  respect  of  both,  seem  rather  to  make  the  general  design 
more  marked  and  distinct. 

Having  this  in  view,  let  us  see  what  were  the  provisions 
which  he  had  made  for  Mrs.  Kane  and  her  issue,  prior  to  the 
execution  of  the  sixth  codicil.  And,  in  so  doing,  we  will  notice, 
first,  those  in  which  she,  or  her  issue,  or  both,  took  vested 
estates,  or  interests,  at  the  death  of  the  testator ;  and  secondly, 
those  in  which  a  contingent  estate  or  interest,  executory  devise 
or  other  possibility,  was  conferred  on  her  or  them. 

First,  l^fae  devises  and  bequests  in  which  Mrs.  Kane  and  her 
issue,  or  either  of  them,  took  vested  estates  or  interests. 

(1.)  A  devise  in  fee  to  Mrs.  Kane,  of  a  lot  on  the  west  side 
of  Lafayette  Place.    This  is  in  the  fifth  codicil,  and  is  the  only 
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devise  made  to  her  in  fee  in  possession.  It  is  made  subject  to 
a  diBcretionary  power  in  the  executors  to  execute  a  settlement, 
which  it  is  unnecessary  for  us  to  consider. 

(2«)  Devises  of  life  estates  to  Mrs.  Kane,  with  remainder  to 
her  surviving  issue  in  fee,  with  an  executory  devise  over,  on  her 
dying  without  issue,  to  her  surviving  brothers  and  sisters,  or  to 
such  of  them  as  are  named  in  the  devises  respectively.  The 
gifts  of  this  class  are  as  follows  :  One  sixth  of  the  lots  on 
Lafayette  Place  and  the  Bowery,  and  of  the  lands  lying  west 
of  Greenwich  street  between  Morton  and  Charlton  streets, 
described  in  the  second  paragraph  of  the  will.  One  fourth  of 
the  four  houses  and  lots  on  Broadway,  described  in  the  third 
paragraph.  One-sixth  of  three  lots  on  the  west  side  of 
Lafayette  Place,  mentioned  in  the  second  clause  of  the  first 
codicil.  And  one-sixth  of  nine  lots  on  Grand  street,  mentioned 
in  the  latter  part  of  the  second  codicil.  In  the  two  former  gifts, 
the  executory  devise,  on  her  death,  is  to  the  brothers  and  sisters 
then  surviving ;  in  the  two  last,  the  survivorship  is  not  so 
explicitly  defined, 

(3.)  Two  devises  to  Mrs.  Kane,  in  remainder,  viz. :  One 
seventh  of  the  house  and  lot  on  Lafayette  Place,  given  to  Mrs. 
Langdon,  for  life,  in  the  first  clause  of  the  will,  to  take  effect 
on  her  death  ;  and  one-seventh  of  one-half  of  the  lots  on  Four- 
teenth and  Fifteenth  streets,  described  in  the  first  clause  of  the 
second  codicil,  to  take  effect  upon  the  death  of  John  Astor  and 
Mrs.  Langdon.  In  both  of  these  devises,  Mrs.  Kane  took  a 
vested  remaindel*  in  fee,  which  was  liable  to  be  divested  on  her 
death  before  the  termination  of  the  precedent  life  estates  in  the 
same  property.     (WUUamsan  v.  Field,  2  Sand.  Ch.  R.  583.) 

(4.)  An  absolute  legacy  to  Mrs.  Kane,  being  one-sixth  of  the 
one  hundred  thousand  dollars  of  water  stock  mentioned  in  the 
last  clause  save  one  of  the  second  codicil,  defeasible,  however, 
as  to  the  capital,  upon  her  death,  under  twenfy-one,  without 
issue.  (1  Jai-m.  on  Wills^  775  ;  Bland  v.  Williams^  8  M.  and  K. 
411.) 

(5.)  One-sixth  of  one  hundred  thousand  dollars  of  Trust  Com- 
pany certificates,  given  to  Mrs.  Kane  on  the  death  of  her  mother, 
defeasible  as  to  the  capital,  if  she  should  die  under  twenty-one 
without  issue. 
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(6.)  One-seventh  of  the  plate,  bank  stocks,  New  York  City 
stock,  and  Trust  Company  certificates,  given  to  her  mother  for 
life,  in  the  first  clause  of  the  will ;  and  the  seventh  of  the  one 
half  of  the  furniture  of  John  Astor's  house,  mentioned  in  the 
second  codicil ;  subject  to  be  divested,  in  respect  of  the  former, 
on  her  death  before  the  decease  of  her  mother,  and  in  respect 
of  the  latter,  on  her  death  during  the  life  of  either  her  mother 
or  John  Astor  ;  in  which  events  respectively,  her  issue  will 
take  in  substitution  in  her  stead. 

It  is  with  some  hesitation,  that  we  hold  these  legacies  to  be 
vested  in  Mrs.  Kane.  We  consider  the  gift  in  the  will  to  be 
the  same,  in  effect,  as  if  the  testator  had  said,  '^  I  give  the 
income  of  these  stocks,  etc.,  to  Mrs.  Langdon  for  life,  and  the 
capital  to  her  children,  but  if  either  of  the  latter  die  in  her  life- 
time, leaving  issue,  I  give  the  share  of  such  child  to  such  issue, 
if  without  issue  then  I  give  it  to  his  or  her  brothers  and  sisters, 
and  their  issue."  The  leaning  of  the  courts  is  strongly  in  favor 
of  holding  legacies  to  be  vested,  in  analogy  to  the  rules  govern- 
ing devises,  where  it  can  be  done  without  trenching  upon  esta- 
blished principles  and  adjudged  cases ;  and  the  following 
authorities  seem  to  sanction  the  construction  we  have  adopted* 
(See  1  Jarm.  on  Wills,  763,  4,  772  to  777  and  notes  ;  1  Roper 
on  Leg.  684,  585  ;  Eyre  v.  Marsden,  2  Keen  564 ;  Hervey  v. 
McLaughlin^  1  Price  264  ;  SaUsbury  v.  Petty,  3  Hare  86 ; 
Shailer  v.  Groves,  6  Hare  162,  S.  C.  11  Lond.  Jur.  R.  485,  and 
before  the  Lord  Chancellor,  16  Law  Journ.,  ch.  367  ;  Berkeley 
V.  Swinburne,  16  Simons  275,  S.  C.  12  Lond.  Jur.  R.  571,  and 
before  the  Chancellor,  17  Law  Journ.,  ch.  416 ;  and  Kimhedy 
V.  Tew,  4  Dr.  and  War.  139,  S.  C.  2  Conn,  and  Law.  368.) 

Second.  Devises  and  bequests  to  Mrs.  Kane  and  her  issue, 
or  to  either  her  or  them,  which  were  contingent  at  the  death 
of  the  testator,  and  would  vest  on  the  death  of  her  mother, 
brothers' or  sisters,  or  on  some  other  uncertain  event. 

1.  An  executory  devise  to  Mrs.  Kane,  in  the  respective  shares 
of  her  brothers  and  sisters,  in  the  real  estate  mentioned  above 
under  the  second  and  third  subdivisions  of  the  vested  estates, 
to  take  eflFect  in  the  event  of  their  respectively  dying  before  her 
without  issue  them  surviving. 

A  like  executory  devise  in  one  seventh  of  one  half  of  the 
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lands  devised  to  Charles  A.  Bristed,  in  the  fifth  paragraph  of 
the  will. 

2.  Contingent  legacies  or  limitations  to  Mrs.  Kane  in  per- 
sonal property.  These  9ire,  first,  in  the  shares  of  her  respective 
brothers  and  sisters,  in  the  plate,  bank  stocks,  city  stock  and 
Trnst  Company  certificates,  given  to  her  mother  for  life  in  the 
first  clause  of  the  will ;  and  in  the  one  half  of  the  furniture  of 
John  Astor's  house,  mentioned  in  the  second  codicil ;  contin- 
gent on  their  dying  without  issue  before  the  death  of  those  hav- 
ing precedent  life  interests  therein,  and  also  contingent  on  her 
surviving  those  life  interests. 

Secondly.  The  two  legacies  of  twenty-five  thousand  dollars 
each,  given  to  Mrs.  Kane  in  the  third  clause  of  the  will,  contin- 
gent, the  one  upon  her  attaining  the  age  of  twenty-four,  and 
the  pther  upon  her  attaining  the  age  of  thirty  years. 

Thirdly.  Her  chance  of  survivorship  of  her  mother  and  some 
one  of  her  brothers  and  sisters  who  may  die  under  twenty-one, 
and. without  issue,  so  as  to  participate  in  their  shares  of  the 
Trust  Company  certificates,  given  to  Mrs.  Langdon  for  life  in 
the  second  codicil,  and  of  the  one  hundred  thousand  dollars  of 
water  stock,  given  to  the  six  children  of  Mrs.  L.  in  the  same 
codicil. 

And  fourthly,  her  interest  in  one  fourteenth  part  of  one  hun- 
dred and  fifteen  thousand  dollars,  the  use  of  which  is  given  to 
C.  A.  Bristed  for  life,  by  the  will,  contingent  on  his  death  in 
her  life-time,  without  surviving  issue ;  and  further  contingent 
inerests  in  the  same  sum,  on  that  event,  and  also  the  prior 
4eath  of  her  brothers  and  sisters,  or  any  of  them,  without 
issue. 

3.  Contingent  remainders  and  executory  devises  to  the  issue 
of  Mrs.  Kane.  Thus,  in  the  devise  of  the  house  and  lot  on  La- 
fayette Place  to  Mrs.  Langdon,  there  is  an  executory  devise  in 
the  respective  shares  of  Mrs.  Kane's  brothers  and  sisters,  in  the 
event  of  their  dying,  after  her  death,  without  issue ;  and  the 
like  interest  in  the  devise  of  the  Fourteenth  and  Fifteenth  street 
lots.  Also  a  contingent  remainder  in  Mrs.  Kane's  share  of  the 
same  lots,  which  will  vest,  in  the  event  of  Mrs.  Kane  dying 
before  her  mother  or  before  John  Astor,  in  such  of  her  issue  as 
survive  both  of  those  persons.     An  executory  devise  in  the 
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lands  devised  to  Mr.  Bristed,  in  the  event  of  his  dying  without 
issue,  after  the  death  of  Mrs.  Kane.  Lastly,  in  the  devises  of 
the  three  lots  on  Lafayette  Place,  mentioned  in  the  second 
clause  of  the  second  codicil,  and  the  nine  lots  on  Grand  street 
described  in  the  latter  part  of  the  second  codicil,  like  ezecotorr 
devises  in  the  respective  shares  of  Mrs.  Kane's  brothers  and 
two  sisters,  named  in  those  devises,  in  the  event  of  their  dying 
without  issue  after  the  death  of  Mrs.  Kane,  provided  the  sur- 
vivorship expressed  in  those  two  devises  has  reference  to  the 
death  of  the  testator.  The  devise  in  each  instance,  is  to  the 
six  children  of  Mrs.  Langdon,  or  such  of  them  as  survive  the 
testator.  The  devise  over,  in  the  case  of  the  Lafayette  Place 
lots,  is  to  "  his  or  her  other  brothers  and  sisters,  in  the  same 
item  named,  rarviving,  in  fee  simple.''  In  the  devise  of  the 
Orand  street  lots,  it  is  '*  to  the  survivors  of  the  said  six,  and  to 
their  heirs  and  assigns  for  ever."  The  only  period  of  time 
applied  in  express  terms  to  the  entire  six  as  a  class,  in  both  of 
these  devises,  is  the  death  of  the  testator.  The  fact  that  in  the 
devises  over  contained  in  the  second  and  third  paragraphs  of 
the  will  heretofore  discussed,  the  testator  uses  the  explicit  lan- 
guage, "  her  then  surviving  sisters,"  etc.,  is  quite  as  forcible  to 
show  that  a  different  rule  was  intended  in  these  instances,  as  it 
is  to  establish  a  general  intention  governing  all  these  ulterior 
limitations. 

We  are  decidedly  of  the  opinion  that  the  issue  of  Mrs.  Kane 
take  executory  devises,  in  the  contingency  stated,  in  the  real 
estate  given  to  Mrs.  Langdon's  other  children  in  the  first  and 
second  codicils,  and  will  so  decide,  if  we  find  it  to  be  necessarj, 
in  entering  our  judgment. 

4.  Contingent  legacies  or  limitations  to  Mrs.  Kane's  issue,  in 
personal  property.  These  are,  firsi^  in  the  plate,  stocks  and 
certificates,  described  in  the  first  clause  of  the  will,  contingent 
on  their  mother  dying  before  Mrs.  Langdon ;  and  next,  upon 
that  event,. in  the  shares  of  Mrs.  L.'s  other  diildren,  if'they  die 
before  her  without  issue* 

Secondly^  the  like  contingent  interests  in  the  John  Astor  fomi- 
ture,  the  event  of  his  death  being  added. 

Thirdly.  A  contingent  interest  in  the  legacy  of  one  hundred 
and  fifteen  thousand  dollars,  given  to  Mr.  Biisted  for  life  de> 
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pendent  on  his  death  without  issue,  and  the  prior  death  of  Mrs. 
Kane  ;  and  also,  in  those  events,  in  the  shares  of  such  of  her 
brothers  and  sisters  as  die  irithont  issue  during  the  life  of 
Bristed. 

We  will  now  consider  the  sixth  codicil,  in  reference  to  these 
various  devises  and  bequests. 

There  is  no  room  for  doubt,  in  the  language  of  the  third 
and  fourth  clauses  of  the  codicil.  They  dispose  of  the  water 
stock  and  the  lot  on  Lafayette  Place,  which  had  been  given 
to  Mrs.  Kane,  the  one  absolutely,  and  the  other  in  fee,  and 
the  third  clause  expressly  revokes  the  gift  of  the  two  pecuniary 
legacies. 

The  first  clause  deals  with  "  all  such  shares,  estates  and  inter- 
ests in  land,"  (except  this  lot  in  fee  on  Lafayette  Place,)  as 
are  in  the  will  or  any  codicil  thereto,  given  on  the  decease  of  the 
testator  to  Mrs.  Kane  or  to  her  issue. 

It  was  argued,  on  this  language,  that  there  were  no  such 
estates  or  interests,  as  those  thus  described,  because  Mrs.  Kane's 
issue  took  nothing  on  the  decease  of  the  testator ;  and  that  this 
is  more  clearly  shown  by  his  applying  the  second  clause  to  in- 
terests which  vested  in  Mrs.  Kane  on  his  decease,  although  not 
to  be  enjoyed  till  the  death  of  her  hiother.  We  have  already 
answered  the  first  suggestion,  by  holding  that  the  issue  did  take 
valuable  vested  remainders  on  the  death  of  the  testator  ;  and 
we  think  that  in  the  first  clause  of  the  sixth  codicil,  he  plainly 
intended  to  include  all  the  estates  and  interests  in  realty,  which, 
on  his  decease,  would  vest  in  interest  in  Mrs.  Kane,  and  all 
which  would  then  vest  in  interest  in  her  children.  All  such 
estates  and  interests  were  literally  and  truly  given  to  them  on 
his  decease.    They  were  then  given,  if  they  were  given  at  all. 

This  is  made  more  plain  by  the  description  of  the  estates  and 
rights  which  he  sought, to  affect  in  the  second  clause.  Those 
are  such  as  Mrs.  Kane  and  her  issue  would  bave  been  entitled 
to  after  the  death  of  her  mother,  brothers,  and  sisters  ;  which, 
although  in  one  sense  given  at  his  decease,  because  given  by  his 
will,  which  then  took  effect,  were  not  certainly  or  effectually 
given,  until  by  the  deaiSi  of  the  respective  persons  named  they 
would  vest  in  interest.    Otherwise  than  upcm  those  events,  and 
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the  survivorship  of  Mrs.  Kane  or  her  issne,  they  were  never 
given  to  the  latter. 

It  was  earnestly  contended,  that  the  first  clause  did  not  take, 
and  was  not  designed  to  take,  anything  from  the  issue,  and  must 
be  limited  to  the  interests  vested  in  Mrs.  Kane.     One  reason 
advanced  in  support  of  this  construction,  was  the  limitation,  to 
Mrs.  Langdon's  children,  of  the  gift  of  one-half  of  what  was 
taken  away  by  this  clause,  without  including  their  issue  in  the 
bequest.    This  reason  is  neutralised  by  the  circumstance  that 
in  the  same  sentence  the  other  half  is  vested  in  trustees  for  Mrs. 
Kane's  life,  and  after  her  death  is  given  to  her  children,  and  if 
she  leave  none,  then  to  her  brothers  and  sisters  or  their  issue. 
Besides,  the  reason  itself  is  much  impaired,  in  its  force,  by  the 
provision  that  the  gift  to  the  other  children  of  Mrs.  Langdon 
was  to  be  taken  as  an  increase  of  the  shares  given  to  them  and 
their  issue,  in  the  same  property.    These  words,  it  is  true,  may 
be  satisfied  by  using  them  as  an  indication  of  the  various  classes 
of  Mrs.  L.'s  children  who  were  to  take  under  the  first  clause ; 
but  in  connection  with  the  general  scope  of  the  will,  and  the 
previous  wor/Js — "  or  to  the  issue  of  the  said  Louisa,"  they  lead 
very  forcibly  to  the  conclusion  that  the  gift  to  the  other  children 
of  Mrs.  L.  was  intended  to  be  a  gift  to  them  respectively  for 
life,  with  remainder  to  their  issue,  and  probably  with  cross  limi- 
tations over  in  the  event  of  their  decease  without  issue. 

Another  reason  for  withholding  the  gifts  to  Mrs.  Kane's  chil- 
dren from  the  operation  of  the  first  clause  of  the  codicil,  was 
found  in  the  omission  of  the  words  "  and  her  issue,"  in  the  fifth 
clause ;  by  means  of  which  the  power  is  conferred  upon  Mrs. 
Langdon  to  restore  to  Mrs.  K.  what  had  been  taken  from  her 
by  the  codicil,  without  speaking  of  what  had  been  taken  firom 
her  issue. 

It  will  be  seen,  elsewhere,  that  we  construe  this  clause  pre- 
cisely as  if  those  words  were  expressed  in  it,  because  it  is  ob- 
vious from  the  whole  codicil  that  the  testator  here  speaks  of 
"  Louisa"  as  a  stock  or  root,  and  as  representing  both  herself 
and  her  issue.  If  the  fifth  clause  required  a  literal  construction 
in  this  particular,  it  would  be  exceedingly  difficult  to  overcome 
the  very  plain  language  of  the  first  clausCi  where  it  speaks  of 
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the  devises  intended  to  be  affected  by  it.  Every  share,  estate 
or  interest  in  land,  which,  on  the  testator's  decease,  was  given  in 
the  will,  or  either  of  the  prior  codicils,  to  Mrs.  Kane,  or  to  her 
issue,  is  in  distinct  and  positive  terms,  embraced  in  the  disposi- 
tion made  by  that  clause  of  the  sixth  codicil. 

Now  as  to  the  other  uncertainties  and  ambiguities  alleged  to 
be  apparent  in  the  first  clause. 

First,  as  to  the  "  other  children"  of  Mrs.  Langdon  who  are 
to  take.  We  think  the  provision  that  they  are  to  take  and  hold 
this  devise  **  as  an  increase  of  the  shares  given  to  them  and 
their  issue  in  the  same  property,"  leaves  no  room  to  doubt  that 
the  testator  intended  the  devise  for  such  of  Mrs.  L.'s  children-, 
and  such  only,  as  already  had  a  share  in  the  several  real  estates 
embraced  in  the  first  clause  of  the  codicil.  No  other  children 
answer  the  description  of  the  devisees,  which  is  substantially 
"  the  other  children  of  Mrs.  L.  who  already  have  shares  in  the 
same  property." 

Thus,  the  testator  intended,  by  this  devise,  to  increase  to  one 
fifth  the  shares  given  to  Mrs.  Langdon's  children.  (Mrs.  Boreel 
excepted,)  and  their  issue  in  the  second  paragraph  of  the  will ; 
to  increase  to  one  third  the  shares  given  to  Mrs.  L.'s  four 
daughters  in  the  Broadway  houses,  devised  in  the  third  para- 
graph, and  the  like.  The  effect  of  this  construction  is,  to  exclude 
Mrs.  Boreel  and  her  issue  from  any  participation  in  the  devises 
made  by  the  first  clause  of  the  sixth  codicil,  excepting  only  the 
interest  in  the  Broadway  houses,  and  to  limit  the  increase  in 
each  instance  to  the  shares  and  interests  of  those  children  of 
Mrs.  Langdon,  to  whom  devises  were  made  in  the  will  and  prior 
codicils,  of  interests  in  the  same  specific  parcels  of  real  estate. 

There  is  no  diflSculty  in  the  remainder  of  the  first  clause,  keep- 
ing in  mind  the  general  scope  of  the  provisions  for  the  family 
of  Mrs.  Langdon.  The  testator  gave  the  undivided  half  of  all 
the  property  affected  by  this  clause,  to  his  executors,  in  trust  for 
Mrs.  Kane  during  her  life,  and  after  her  death  he  gave  the  same 
half  to  her  surviving  children,  or  if  she  leave  none,  to  her  sur* 
viving  brothers  and  sisters  or  their  issue.  The  words,  "  her  sur- 
viving children,"  should  undoubtedly  be  construed  "  issue  her 
surviving  ^"  and  the  devise  is  a  trust  during  her  life,  and  on  her 
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death  a  legal  estate  in  her  issue,  with  an  exeeutoiy  derise  otot 
to  her  brothers  and  sisters  and  their  issue. 

It  is  proper  to  observe  that  the  first  clause  of  this  codicil  re> 
lates  to  real  estate  only. 

By  the  second  clause  of  the  sixth  codicil,  tiie  testator  derised 
and  bequeathed  '^  all  estates,  rights,  and  interest  in  lands,  stocks, 
personal  effects  or  money,  to  which"  Hrs.  Kane  or  her  issue 
would  have  been  entitled,  under  his  will  or  any  of  its  codidls, 
after  the  death  of  her  mother,  brothers  or  sisters. 

If  this  had  stood  alone,  the  argument  would  have  been  plau- 
sible that  it  applied  to  all  estates  and  interests  which  vested  in 
possession,  for  the  first  time,  on  or  after  the  death  of  tiie  respec- 
tive relatives  enumerated.  But  when  considered  in  connectkm 
with  the  first  clause,  which  includes  all  such  estates  and  interests 
in  land  as  were  given  to  Mrs.  Kane  or  her  issue  on  the  decease 
of  the  testator,  it  is  evidently  impossible  to  give  due  effect  to 
both,  without  limiting  the  second  clause  to  its  lit«-al  signifi- 
cance, that  is,  to  interests  which  the  will  and  codicils  gave  to 
her  and  her  issue,  which  were  to  arise  and  vest  upon  die  death 
of  those  relatives  respectively.  And  further,  all  such  gifts,  as 
we  have  seen,  were  then  to  take  effect  only  upon  certain  contin- 
gencies ;  there  being  no  devise  or  bequest  to  which  Mrs.  Kane 
or  her  issue  would  then  be  entitled,  for  the  first  time,  except 
such  as  were  purely  contingent 

A  few  words  will  dispose  of  the  remaining  observations 
made  upon  the  second  clause.  The  limitation  of  the  g^ifi  to  tiie 
brothers  and  sisters  and  their  issue,  is  to  be  construed  accordbg 
to  the  uniform  design  of  the  will,  giving  life  estates  to  the  bro- 
thers and  sisters,  and  remainders  absolute  and  in  fee  to  their 
issue.  A  just  construction  would  probably  add  a  remainder 
over^  on  their  death  without  issue,  in  order  to  give  full  effect  to 
the  provision  that  the  gifts  were  made  as  an  increase  of  their 
respective  shares  or  interests  in  the  same  property.  As  to  the 
brothers  and  sisters  who  were  to  be  benefited  by  the  gift  in 
this  clause,  the  same  rule  is  to  be  applied  that  we  have  stated  in 
our  examination  of  the  first. 

It  was  said  that  the  gift  involved  an  abssrdiiy  in  this,  that  it 
gave  to  a  brother  and  his  issue,  for  esaimple,  am  interoBt  whid 
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eould  never  arise  except  upon  his  death  without  issue.  This  is 
nothing  more  than  what  occasionallj  and  necessarily  occurs 
from  the  use  of  general  terms  in  speaking  of  families  and  classes 
of  persons  in  testamentary  dispositions.  What  cannot  take 
effect,  when  such  terms  are  used,  presents  no  obstacle  to  giving 
full  effect  to  those  dispositions  to  which  the  terms  are  applica- 
ble. Therefore  the  language  used  in  this  case  does  not  impair 
the  clause.  The  interest  which  Mrs.  Kane  would  take  on  the 
death  of  one  of  her  brothers  without  issue,  will  devolve  upon 
the  other  brothers  and  sisters.and  their  issue. 

If  we  limit  the  operation  of  the  second  clause  in  its  effect 
upon  the  real  estate,  to  those  interests  which  were  contingent 
until  the  death  of  the  several  persons  whose  death  was  to  enti- 
tle Mrs.  Kane  or  her  issue  to  such  real  estate,  we  see  no  reason- 
able ground  upon  which  we  can  give  it  a  wider  or  more 
extended  application  in  respect  of  personal  property.  The  tes- 
tator has  shown  no  intention  to  make  a  distinction  in  this  clause 
between  real  and  personal  estate.  He  groups  all  togethei^,  in  a 
single  sentence,  attaching  the  same  test  of  interest  to  all,  both 
in  point  of  time  and  manner.  He  has  not  said,  in  any  part  of 
this  codicil,  that  he  intended  to  take  from  Mrs.  Kane  any  share 
or  interest  in  personal  property  given  to  her  on  his  decease, 
except  as  he  has  expressed  himself  in  the  third  clause,  and  there 
is  no  provision  which  will  warrant  us  in  giving  by  implication 
8uch  an  effect  to  the  codicil  in  respect  of  such  shares  or  inte- 
rests. The  instrument  is  abundantly  explicit  in  what  the  testa- 
tor has  declared  on  this  subject.  It  leaves  no  room  for  implica- 
tion. 

Our  conclusion  is,  therefore,  that  the  shares  and  interests  in 
personal  property  which  vested  in  Mrs.  Kane  on  the  death  of 
the  testator,  other  than  those  enumerated  in  the  third  clause, 
are  not  affected  or  impaired  by  the  sixth  codicil,  so  far  as  her 
right  is  concerned.  The  contingent  interests  in  the  same  pro- 
perty, which  devolve  upon  her  issue  by  substitution  in  the  event 
of  her  death  before  the  termination  of  the  precedent  life  interests 
therein,  fall  within  the  second  clause  of  the  codicil. 

We  observe,  further,  that  neither  the  executory  devise  and 
bequest  to  Mrs.  Kane,  nor  those  to  her  issue,  in  the  real  and  per- 
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sonal  estate  given  to  Mr.  Bristed  for  life,  are  affected  or 
impaired  by  this  codicil.  The  first  clause  has  no  application, 
because  the  estate  in  the  land  devised  to  Bristed  is  an  exeentorj 
devise  to  these  parties.  The  second  claase  does  not  apply,  be- 
cause this  executory  devise,  and  the  limitation  over  in  the  legacy, 
do  not  take  effect  on  or  after  the  death  of  either  the  mother, 
brothers  or  sisters  of  Mrs.  Kane.  They  will  take  effect,  if  ever* 
on  the  death  of  Mr.  Bristed. 

To  proceed  with  the  sixth  codicil.  The  third  and  fourth 
clauses  do  not  require  any  observation  in  this  place,  and  we  will 
next  consider  the  fifth. 

The  strongest  argument  in  favor  of  avoiding  the  codicil  in 
whole  or  in  part,  thus  leaving  the  provisions  for  Mrs.  Kane  in 
the  will  to  stand  unimpaired,  is  founded  upon  the  difficulty  d 
giving  effect  to  this  fifth  clause.  It  is  perfectly  clear  that  the 
power  conferred  upon  Mrs.  Langdon  to  restore  to  h^r  daughter 
and  her  daughter's  children  the  property  taken  from  her  in  the 
previous  clauses  of  the  codicil,  or  some  part  of  that  property, 
is  a  vital  part  of  the  "  different  disposition"  made  by  the  testa- 
tor ;  and  unless  that  power  be  valid  and  effectual,  the  codicil 
must,  to  the  extent  of  the  property,  which  the  power  was  in- 
tended to  affect,  be  deemed  to  have  failed  to  revcJce  the  wilL 

We  do  not  feel  any  difficulty  in  disposing  of  the  first  question 
presented,  on  the  construction  of  the  fifth  clause,  viz. :  whether, 
in  order  to  "  give  to  Louisa  and  her  issue"  the  donee  of  the 
.power,  must  give  to  them  equally,  per  capita,  or  can  appoint  to 
them  to  take  in  succession.  We  think  the  testator's  intention, 
so  frequently  and  uniformly  exhibited  in  the  will  in  his  gifts  to 
all  of  Mrs.  Langdon's  children,  must  govern  here  ;  and  that  it 
is  clearly  within  the  power,  and  is  distinctly  its  design,  to  con- 
fer life  estates  and  interests  on  Mrs.  Kane,  with  remainders  to 
her  children  and  issue.  In  making  a  direct  gift  to  her  and  her 
issue,  the  power,  we  think,  imperatively  requires  such  a  limita- 
tion of  the  gift. 

So  if  the  donee  had  chosen  to  create  a  trust  for  Mrs.  Kane 
and  her  children,  in  the  execution  of  the  power,  it  is  quite  appa- 
rent that  she  might  aj>point  the  use  of  the  property  to  Mrs. 
Kane  for  life,  and  the  remainder  to  her  children ;  and  it  is  pes- 
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Bible  that  she  might  have  limited  the  whole  to  the  children  in 
trust,  to  the  exclusion  of  the  mother,  although  we  need  not 
decide  that  point. 

In  the  next  place,  it  is  asked  whether  the  testator  meant  to 
restore  what  had  been  taken  from  Mrs.  Kane's  issue,  assuming 
that  the  codicil  does  take  something  from  them,  and  did  he 
intend  to  permit  Mrs.  Langdon  to  give  to  the  issue  what  he  had 
taken  from  Mrs.  Kane  ?  The  answer  to  the  latter  inquiry,  so 
far  as  an  answer  is  necessary,  has  been  given  in  our  preceding 
observations.  As  to  the  other  pointy  the  whole  context  of  the 
codicil,  as  well  as  the  whole  scope  of  the  will,  show  that  the  tes- 
tator designed  to  include  in  the  power  what  had  been  taken  from 
the  issue,  with  that  taken  from  Mrs.  Kane.  K  limited  to  what 
had  been  taken  from  her,  it  will  render  the  power  to  give  to 
her  and  her  issue  nearly  or  quite  insensible.  The  power,  thus 
limited,  would  apply  only  to  her  life  interest,  with  the  excep- 
tion'of  a  small  part  of  the  entire  property,  and  to  give  an  estate 
which  terminates  with  her  life,  to  Mrs.  Kane  for  life,  and  after 
her  death  to  her  issue,  is  an  absurdity. 

The  will,  throughout,  proceeds  upon  a  principle  of  absolute 
equality  between  the  children  of  Mrs.  Langdon,  and  upon  a  plan 
of  giving  life  interests  to  each,  with  remainder  to  their  respec- 
tive issue  ;  the  child  in  every  instance  preceding  and  represent- 
ing the  i^sue,  as  the  stock  and  the  meritorious  fountain  of  the 
gift.  The  only  infringement  of  this  principle  of  entire  equality 
is  found  in  the  codicil,  and  there  it  is  still  affirmed  as  to  Mrs. 
Kane's  brothers  and  sisters  and  their  issue.  In  the  object,  ap- 
parently, of  exhibiting  his  displeasure  towards  Mrs.  Kane,  the 
testator,  while  he  withdraws  from  her  all  control  of  her  life 
estate,  still  continues  to  her  issue,  in  the  property  given  in  trust 
in  the  first  clause  of  the  codicil,  the  same  legal  residuary  inte- 
rest he  had  previously  conferred.  And,  there  being  no  possible 
reason  to  suppose  that  he  intended  to  visit  upon  her  children  a 
greater  measure  of  his  anger  than  he  did  upon  her,  it  would  be 
doing  the  greater  violence  to  his  general  intent  in  the  disposal 
of  his  property,  to  limit  the  power  in  the  fifth  clause  to  the  pro- 
perty taken  from  her,  and  thus  to  exclude  from  it  that  taken 
from  her  issue. 

He  evidently  speaks,  in  this  part  of  the  codicil,  of  Louisa,  as 
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be  had  regarded  her  in  the  prior  will  and  codicils,  that  is,  as  the 
parent  stock  and  representative  of  this  part  of  his  family,  bj 
and  through  whom,  and  after  her  previous  use  and  enjoyment, 
her  issue  were  to  become  entitled  to  a  part  of  his  estate.  When 
he  said  that  Mrs.  Langdon  might  restore  to  her  and  .her  issue, 
one  half  of  the  property  he  had  '^  taken  from  Louisa,"  he  plainly 
meant  what  he  had  taken  from  her  and  her  family  regarded  as 
one  stock  or  branch  ;  and  to  give  effect  to  his  design  as  shown 
by  the  will  and  all  the  codicils,  we  must  consider  this  clause  as  if 
it  read,  *'  taken  from  Louisa  and  her  issue  and  given  to  others." 

The  most  serious  difficulty  remains  to  be  noticed.  It  is  said 
to  be  simply  an  impossibility  to  execute  this  power  so  as  to  give 
to  Mrs.  Kane  and  her  children,  half  "  in  value"  or  any  lesser 
valued  share,  in  the  estates  and  interests  attempted  to  be  taken 
from  her  and  them  by  this  codicil.  Those  interests  consist,  not 
merely  of  life  interests,  which  might  be  estimated,  but  of  defea- 
sible vested  remainders,  contingent  remainders,  and  executory 
devises  and  bequests,  taking  effect  on  the  failure  of  issue.  It  is 
too  plain  for  argument  that  such  interests  are  incapable  of 
valuation,  and  if  the  power  is  to  be  exercised  solely  in  reference 
to  a  fixed  proportion  of  the  value  of  all  the  estates  and  interests 
taken  from  Mrs.  Kane  and  her  issue,  it  is  utterly  impracticable. 

It  is  contended  that  the  true  construction  of  the  clause  is 
this ;  Mrs.  Langdon  may  give  to  Mrs.  Kane  and  her  issue,  any 
part  of  each  and  every  estate,  interest,  share  or  legacy,  taken 
from  her  or  them,  not  exceeding  one  undivided  half  thereof. 
Thus,  she  may  restore  to  them  one  fourth,  or  one  half,  of  the  lot 
on  Lafayette  Place,  mentioned  in  the  fourth  clause,  or  of  the 
property  in  Grand  street,  and  so  on,  until  she  shall  have  ex- 
hausted the  power.  But  this,  it  will  be  .observed,  discards 
entirely  the  words  "  in  value,"  in  the  fifth  clause.  Those  words, 
it  is  said,  have  a  meaning,  and  the  court  is  bound  to  give  effect 
to  them,  without  change  or  rejection,  as  much  as  it  does  to  any 
other  words  in  the  codicil. 

We  have  considered  this  subject  with  the  care  that  its  impo^ 
tance  demands,  deeming  that  upon  its  determination  the  whole 
fifth  clause  depends,  and  with  that  clause  the  whole  revocation 
made  by  the  codicil,  so  far  as  it  affected  the  property  which  the 
testator  sought  to  subject  to  the  operation  of  the  power. 
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It  is  undoubtedly  true  that,  in  construing  a  will,  we  are 
bound  to  give  full  effect  to  every  part  of  it,  and  to  single  words 
as  well  as  to  sentences  and  paragraphs.  But  it  is  a  paramount 
principle  that  the  court  shall  carry  out  the  general  intent  of  the 
testator ;  and  where  a  particular  word  or  sentence  is  repugnant 
to  the  general  intent  and  design"  of  the  whole  will,  or  tends  to 
render  it  incongruous  or  insensible,.such  word  or  sentence  must 
give  way,  rather  than  sacrifice  the  whole  scheme  of  disposi- 
tion disclosed  by  the  general  tenor  of  the  instrument.  (1  Jarm. 
oh  Wills,  420,  and  the  cases  cited.) 

To  examine  the  point  with  a  special  application,  let  us  suppose 
that  Mrs.  Kane  and  her  issue  had  not  been  mentioned  in  the  will 
or  previous  codicils,  and  that  the  sixth  codicil  had  taken  up  the 
same  estates  and  interests  it  now  speaks  of,  treating  them  as 
having  been  given  in  the  previous  instruments  to  John  J.  A. 
Langdon,  who  had  since  died.  We  will  suppose,' further,  that 
the  sixth  codicil  had  thereupon  given  one  half  of  those  inter- 
ests to  the  executors,  in  trust  for  Mrs.  Kane  and  her  children, 
as  it  now  does  in  the  first  clause,  and  then  in  the  fifth  clause 
had  conferred  upon  Mrs.  Langdon,  in  the  same  terms  this  fifth 
clause  does,  the  power  to  give  to  her  and  them,  "  any  part  not 
exceeding  one  half  in  value  of  the  real  and  personal  estate,'' 
by  the  will  and  previous  codicils  given  to  John  J.  A.  Langdon 
and  his  issue. 

Would  the  court  have  any  diflSculty  in  saying  that  it  was 
bound  to  give  effect  to  the  manifest  general  design  of  the  testa- 
tor to  provide  for  his  grandchild  and  her  family ;  and  if  the 
special  limitation  attached  to  the  exercise  of  the  power  by  the 
use  of  the  words  "  in  value"  were  repugnant  to  that  design,  or, 
if  applied  to  the  power,  would  render  its  exercise  impossible, 
that  the  court  must  sacrifice  those  words,  rather  than  sacrifice  the 
testator's  scheme,  and  thus  carry  into  the  residuary  estate  the 
property  destined  for  the  benefit  of  the  granddaughter  and  her 
issue  ?  We  are  satisfied  no  court  would  hesitate  a  moment,  if 
the  subject  were  presented  to  its  consideration  in  this  aspect. 

Does  the  actual  presentation  of  the  point  authorize  us  to 
view  it  in  a  different  light  ?  It  is  true  the  testator  had  given 
this  property  to  Mrs.  Kane  and  her  issue  in  the  will  and  prior 
codicils ;  and  it  is  a  sound  rule  that  the  dispositions  made  by  a 


684  CASES  IN  THE  SUPERIOR  COURT. 


Kane  t.  Astor's  Exeentoni 


will  are  not  to  be  disturbed  by  a  codicil,  farther  than  is  abso- 
lutely necessary  in  order  to  give  it  effect,  and  a  clear  disposition 
made  by  the  will,  is  not  revoked  by  a  doubtful  expression  or 
inconsistent  disposal  in  a  codicil. 

Here  the  intention  to  revoke  is  not  doubtful  or  ambiguoiffi. 
It  is  as  plain  as  language  can  make  it.  The  actual  effective 
revocation  is,  to  be  sure,  limited  in  terms,  (with  a  single  excep- 
tion,) by  and  to  the  different  effective  dispositions  made  by  the 
codicil  itself.  To  give  effect  to  the  codicil  as  intended,  all  the 
dispositions  in  the  prior  instruments  must  give  way.  The  intent 
is  effectually  carried  out  as  to  half  of  the  property,  by  vesting 
it  in  trust  in  the  first  clause  of  the  codicil.  If  the  power  apply 
only  to  one  half  of  the  residue,  (or  one  fourth  of  the  whole.) 
then,  without  regard  to  the  questions  arising  on  the  third  clause, 
the  intent  is  fully  carried  out  as  to  one  fourth  of  the  prop^ty, 
by  giving  it  to  Mrs.  Kane's  brothers  and  sisters,  to  Mrs.  Lang- 
don,  and  to  the  residuary  legatees ;  (making,  with  the  gift  in 
trust,  three  fourths  of  the  whole  ;)  and  the  inquiry  would  then 
be  limited  to  the  remaining  fourth,  and  to  the  question  whether 
it  should  pass  under  the  will,  or  be  subjected  to  the  power  in 
the  fifth  clause  of  the  codicil. 

But  conceding,  for  the  present,  that  the  power  applies  to  one 
half  of  the  property  in  question,  then  the  inquiry  remains,  shall 
the  plain  intention  of  the  testator,  to  revoke  his  previous  gifts 
of  tHat  half,  and  instead  of  a  direct  gift  of  the  same  to  Mrs. 
Kane  and  her  issue,  to  make  her  and  their  enjoyment  of  the 
same  dependent  upon  the  discretion  and  judgment  of  her  mother, 
be  entirely  defeated,  because,  instead  of  using  the  words  "  not 
exceeding  one  half,"  he  has  said,  "  not  exceeding  in  value  one 
half,''  of  the  real  and  personal  estate  taken  from  her  and  them 
by  the  codicil  ?  It  seems  to  us  we  should  do  great  injustice  to 
the  testator,  if  we  permitted  the  insertion  of  these  words, 
doubtless  an  inadvertent  expression,  to  defeat  the  power,  and 
thereby  either  destroy  the  gift  to  Mrs.  Kane  and  her  children, 
intended  to  be  made  through  the  power,  or  do  equal  violence  to 
his  declared  purposes  by  holding  them  to  be  entitled,  undor 
the  will,  to  the  property  embraced  within  the  terms  of  the 
power. 

There  are  other  reasons  besides  the  one  founded  on  the  testa- 
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tor's  plain  meaning  and  design,  which  forbid  us  to  overturn  this 
power  as  being  void  for  uncertainty.  One  is,  that  the  execu- 
tion of  the  power  by  an  appointment  to  the  extent  of  half  "  in 
value,"  would  produce  to  the  beneficiaries  of  the  power,  the 
same  result,  in  its  practical  operation,  as  an  appointment  of  an 
undivided  half  of  each  and  every  parcel  of  the  property  affect- 
ed. That  is,  the  value  of  the  gift  would  be  precisely  the  same, 
on  the  power  being  exhausted,  in  the  one  case,  as  in  the  other. 
And  it  would  be  an  extreme  example  of  judicial  construction, 
to  declare  this  codicil  void  for  ambiguity  or  uncertainty,  merely 
because  of  the  addition  of  these  words,  "  in  value,"  which,  if 
made  effective,  would  do  no  more  than  to  alter  the  mode  of  arriv- 
ing at  the  gift,  without  affecting  at  all  its  ultimate  amount  or 
extent,  as  conferred  by  the  other  words  used  independent  of 
those* 

Another  reason  is  found  in  the  consequence  which  would  re- 
sult from  giving  effect  to  those  words,  if  there  were  no  difficulty 
in  the  practical  execution  of  the  power  in  that  mode.  Under 
the  power  to  appoint  any  part  not  exceeding  half  in  value,  it  is 
contended,  and  probably  rightly  contended,  that  Mrs.  Langdon 
could  make  an  appointment  operating  upon  the  whole  of  any 
one  lot  or  parcel  of  property  given  to  others  in  the  codicil. 
Thus,  that  she  could  give  to  Mrs.  Kane  and  her  children,  the 
whole  of  the  lot  on  Lafayette  Place,  devised  to  Gecilia  Lang- 
don in  the  fourth  clause,  and  could,  in  like  manner,  give  to  them 
the  whole  interest  and  estate  devised  to  either  of  the  other  bro- 
thers and  sisters  of  Mrs.  Eane,  not  exceeding  in  the  aggregate 
one  half  of  the  property  subject  to  the  power.  The  effect  of 
this  would  be  to  give  to  Mrs.  Langdon  an  unregulated  and  ca- 
pricious control  over  all  the  property  subject  to  the  power,  by 
which  she  could  take  from  some  of  her  children  all  that  the 
codicil  gave  to  them,  and  take  none  from  others ;  a  control 
entirely  at  war  with  the  principle  of  equality  between  those 
children,  which  is  so  distinctive  a  feature  of  all  the  testator's 
dispositions,  and  one  which  wo  have  no  reason  to  believe  the 
testator  ever  thought  of  conferring. 

The  necessary  effect  of  the  limitati«n  of  the  power  to  one 
half  of  this  property,  which  as  a  whole  is,  and  during  Mrs. 
Langdon's  lifetime  must  be,  wholly  incapable  of  appraisal  or 
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peconiaiy  yaloation,  is  to  require,  in  its  execution,  an  appoint- 
ment of  undivided  portions  of  the  property.  Whether  the 
donee  might  execute  the  power  at  several  times,  giving  at  one 
time  an  undivided  fourth  and  at  another  an  eighth,  or  the  like, 
we  need  not  now  determine.  The  power  to  give  any  part,  not 
exceeding  an  undivided  half,  of  the  real  and  personal  estate 
treated  of  in  the  codicil,  in  our  opinion  relates  to  a  part  of  the 
whole  property  given,  not  to  a  portion  of  any  one  lot,  parcel,  or 
bequest.  It  is  so  literally.  It  applies  to  "  any  part,  not  ex- 
ceeding half,  of  all  the  real  and  personal  estate  ;"  not  to  *'  any 
part,  not  exceeding  half,  of  all  or  any  of  the  pr<^rty."  The 
words  "  any  part ''  are  qualified  by  the  immediate  sequence  of 
the  words  *'  not  exceeding  one-half,"  and  by  the  nature  of  the 
interests  affected,  so  as  to  be  subordinate  to  the  latter  words, 
and  to  refer  merely  to  lesser  undivided  shares  in  the  whole  pri^ 
perty  affected.  This  interpretation  also  accords  better,,  as  we 
have  seen,  with  the  i»rinciple  of  equality  among  the  other  chil- 
dren of  Mrs.  Langdon,  so  sedulously  maintained  throughout  the 
will  and  codicils,  including  the  one  under  consideraticm. 

Upon  the  whole,  we  cannot  accede  to  the  proposition  that  the 
provisions  of  the  sixth  codicil,  or  any  essential  part  of  it,  are  so 
uncertain,  vague,  or  doubtful,  that  the  codicil  should  be  declared 
void  or  inoperative.  We  think,  with  the  application  of  the 
ordinary  principles  of  law. governing  the  construction  of  wills, 
guided  by  a  mind  fairly  disposed  to  do  justice  to  the  testator's 
clearly  expressed  intentions,  as  well  where  they  tend  to  diminish 
the  gifts  to  his  issue  as  where  they  serve  to  enlarge  them,  there 
is  no  insuperable  difficulty  in  giving  effect  to  the  codieil,  none 
which  a  patient  investigation  will  not  satisfactorily  overcome. 

Our  next  inquiry  will  be,  to  what  fTopertj  is  the  power  given 
to  Mrs.  Langdon  aj^licable. 

Our  conclusion  that  the  power  applies  to  no  more  than  an 
undivided  moiety  of  each  specific  portion  of  the  property  sab- 
jected  to  it,  disposes  of  the  idea  that  it  might  be  applied  to  the 
entire  half  part  which  the  first  part  of  the  codicil  gives  to  Mrs. 
Eane's  brothers  and  sisters,  leaving  undisturbed  the  half  part 
in  that  clause  given  to  trustees,  for  her  use  during  her  life,  and 
afterwards  to  her  children.  And  the  point  whether  the  latter 
half  is  or  is  not  subject  to  the  exercise  of  the  pow6r>  has  no 
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other  importance  than  this,  that  as  it  is  now  limited,  Mrs.  Kane 
bas  a  separate  estate  in  it  for  life,  which  is  inalienable,  whereas, 
if  operated  npon  by  the  execution  of  the  power  as  attempted, 
her  life  estate  will  be  a  legal  interest. 

While  on  this  point,  we  may  as  well  dispose  of  it,  by  saying 
that  in  our  opinion  the  property  thus  vested  in  trnst  in  the  first 
clause  is  not  within  the  scope  of  the  power  conferred  by  the 
fifth.  It  is  not  substantially  **  taken  from!^  Mrs.  Kane,  nor  is  it, 
in  any  beneficial  or  practical  sense,  ^^^ven  to  others J^  It  re- 
mains her  own  during  life,  with  the  same  extent  of  estate  and 
interest  for  all  the  purposes  of  use  and  enjoyment,  and  the  same 
in  every  respect,  except  the  power  of  making  leases  and  selling, 
which  she  had  under  the  will.  By  the  words  "  given  to  others,'^ 
the  testator  meant  something  more  than  a  nominal  title  without 
any  beneficial  right  or  interest,  such  as  is  given  to  these  trustees. 
Therefore,  if  the  qualification  of  her  estate,  made  by  changing 
it  from  a  legal  into  a  trust  interest,  is  pro  tanto^  taking  an  estate 
firom  Mrs.  Kane,  the  property  so  taken  is  not  "  given  to  others  " 
within  the  meaning  of  the  codicil.  The  most  essential  power 
taken  from  her,  that  of  sale,  is  not  conferred  upon  any  one ; 
the  trustees  having,  in  this  respect,  no  greater  right  than  she 
has  hersdf. 

The  power  applies  to  the  half  part  of  the  real  estate  interests 
given  to  Mrs.  Langdon's  other  children  and  their  issue  in  the 
first  clause,  and  to  the  whole  of  the  real  and  personal  interests 
given  to  them  in  the  second  clause  of  the  codicil ;  and,  of  course, 
it  operates  to  the  extent  of  an  undivided  half  of  the  half  part 
so  given  in  the  first,  and  of  the  whole  contained  in  the  second 
clause. 

Next,  as  to  the  lot  described  in  the  fourth  clause.  The  codi- 
cil in  so  many  words  gives  the  lot  to  Cecilia  Langdon.  If^he 
further  expression,  that  it  is  to  be  had  and  holden,  as  if  her 
name  were  written  in  the  original  devise  thereof,  was  inserted 
in  order  to  subject  it  to  the  proviso  which  was  attached  to  the 
lot,  in  that  devise  to  Mrs.  Kane  in  the  fifth  codicil.  We  have 
no  difficulty  in  deciding  that  this  lot  is  subject  to  the  exercise 
of  the  power. 

As  to  the  share  of  Mrs.  Kane  in  the  water  stock,  mentioned 
in  the  third  clause  of  the  sixth  codicil,  there  can  be  no  doubt 


1 


588  CASES  IN  THE  SUPEBIOB  COURT. 

Kane  t.  Astoi^B  Execoton. 

that  the  power  applies  to  the  residuary  gift  made  to  Mrs.  Lang- 
don's  other  children.  The  income  being  given  for  life  to  the 
donee  of  the  power,  the  question  upon  its  application  to  that  is 
more  embarrassing.  An  absolute  gift  of  money,  ooupled  with 
an  express  power  to  appoint  it  to  a  particular  person,  is  a  l^al 
anomaly.  The  gift  confers  a  general  right  of  disposal,  upon 
which  such  a  power  is  a  qualification,  rather  than  a  power  in  its 
legal  sense.  We  do  not  see  how  this  power  can  be  applied  to 
the  income  of  the  water  stock,  either  as  a  beneficial  power,  or 
as  a  special  power  in  trust,  within  the  defiinition  given  of  those 
powers  by  the  revised  statutes. 

Proce^ing  upon  the  conclusion  we  have  formed  as  to  the 
mode  of  exercising  the  power  conferred  by  the  fifth  clause, 
which  is,  that  it  must  be  exercised  upon  undivided  portions  of 
all  the  property  taken  from  Mrs.  Kane  and  her  children,  and 
not  by  singling  out  the  whole  or  any  less  portion  of  any  one 
specific  item  of  property,  we  think  this  legacy  of  the  income  of 
the  water  stock  comes  within  its  operation,  not  as  a  power 
technically,  but  as  being  thereby  made  a  conditional  legacy. 
The  effect  of  the  third  and  fifth  clauses  taken  togeth^  is  the 
same  as  if  the  testator  had  said,  "  I  give  this  income  to  Mrs. 
Langdon  for  life,  on  condition  that  if  she  exercise  the  power 
conferred  on  her  so  as  to  restore  to  Mrs.  Kane  any  part  of  the 
property  by  this  codicil  taken  from  her,  she  shall  yield  to  her 
the  same  part  or  share  of  the  income  of  the  water  stock."  He 
had,  by  the  codicil,  taken  the  water  stock  from  Mrs.  Kane,  and 
had  given  it  to  others,  Mrs.  Langdon  being  one ;  it  was  plainly 
his  intent  to  provide  for  a  restoration  of  a  share  of  all  the 
property  so  taken  away,  and  by  the  codicil  given  to  others  ;  he 
has  made  no  exception  in  favor  of  the  donee  of  the  power ;  and 
we  4hink  none  should  be  made  because  of  a  technical  difficulty 
in  its  exercise. 

Especially  should  this  be  So,  when  the  donee,  in  executing  the 
power,  has  made  no  exception.  She  has  applied  it  to  all  the 
property,  which  by  the  codicil  she  was  authorized  to  give  and 
appoint  to  Mrs.  Kane  and  her  issue.  Whether  regarded  as  a 
gift  coupled  with  the  power,  and,  therefore,  conditional,  or  as 
an  absolute  gift  to  herself,  Mrs.  L.  was  authorized  by  the  codi- 
cil BO  to  give  and  appoint  the  income.    Her  omission  to  except 
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it  shows,  that  whether  controlled  by  the  power  or  not,  she 
intended  to  give  it  to  her  daughter,  and  her  note  to  the  execn- 
tors  of  June  9th,  1848,  confirms  this  intent  in  the  most  nnequivo- 
cal  manner.  On  this  ground,  if  we  are  wrong  in  treating  it  as  a 
conditional  legacy,  we  shall  hold  that  the  half  of  the  income 
during  Mrs.  L.'s  life  has  been  vested  in  Mrs.  Kane  and  her  issue. 

It  remains  to  decide  upon  the  two  legacies  of  twenty-five 
thousand  dollars  each.  They  are  taken  from  Mrs.  Kane  by  the 
sixth  codicil.    Are  they  by  that  codicil  given  to  others? 

There  is  no  gift  of  these  sums  in  express  terms  in  the  codicil. 
The  revocation  of  the  legacies  caused  them  to  fall  into  the 
general  residuary  personal  estate.  By  the  first  codicil,  half  of 
this  residuary  estate  is  given  to  William  B.  Astor  absolutely, 
the  income  of  the  other  half  is  given  to  him  for  life,  and  the 
balance  unexpended  by  him  in  the  improvement  of  the  real 
estate  devised  to  him  and  his  family,  is  given  upon  his  death  to 
his  children,  subject  to  his  appointment  among  them. 

The  direct  consequence  of  the  sixth  codicil  is  to  confer  these 
two  legacies  upon  Mr.  Astor  and  his  family.  They  are  not 
given  to  him  or  them  directly,  or  in  terms,  by  the  codicil ;  but 
they  are  so  given  indirectly.  Mr.  A.  and  his  family  are  entitled 
to  them  by  the  making  of  the  codicil.  But  for  its  execution, 
they  never  would  have  been  so  entitled.  Therefore,  does  not 
the  codicil  give  to  them  the  two  legacies,  within  the  spirit  of 
the  fifth  clause  ? 

We  cannot  discover  in  the  will  or  codicils,  any  motive  the 
testator  could  have  had  to  except  these  legacies  from  the  opera- 
tion of  the  power.  He  has  expressed  no  intention  to  except 
from  it  any  specific  portion  or  parcel  of  the  property  affected  by 
the  sixth  codicil.  We  cannot  infer  such  an  intention  from  his 
omission  to  bequeath  the  legacies  specifically  to  Mr.  Astor  and 
his  family  in  the  codicil.  That  would  have  been  pure  surplusage, 
BO  far  as  the  substituted  legatees  were  concerned  ;  because  the 
legacy  was  efl^ectually  made  to  them  by  the  entire  revocation  of 
the  bequests  previously  made  to  Mrs.  Kane.  The  first  codicil 
gave  these  revoked  bequests  to  the  residuary  legatees,  just  as 
certainly  as  it  would  have  been  done  by  a  new  direct  gift. 

On  the  other  hand,  there  is  much  force  in  the  argument  that 
the  same  reasoning  would  apply  if  there  were  no  residuary 
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legatee,  and  by  the  revocation  the  legacies  had  gone  to  the  next 
of  kin.  And  moreoyer,  the  pointed  langns^e  of  the  revocation 
of  these  two  gifts,  so  different  from  the  general  revocation  in 
the  last  clause  of  the  codicil,  occasions  us  no  little  difficnlty  in 
determining  the  question.  It  may  be  said  that  the  short  words, 
"  I  revoke  the  legacies  entirely,"  were  adopted  as  having  the 
desired  effect  to  transfer  them  to  the  residuary  legatee  in  the 
proportions  and  for  the  uses  expressed  in  the  will,  instead  of 
resorting  to  an  express  gift  to  those  legatees,  which,  if  fully 
inserted  in  the  codicil,  would  have  required  considerable  ampli- 
fication in  order  to  vest  the  legacies  in  the  same  manner  diat 
the  residue  was  given  by  the  first  codicil. 

As  to  the  suggestion  that  the  words  '^  given  to  others"  will  be 
deprived  of  all  significance  and  effect,  if  the  power  be  held  to 
apply  to  the  two  legacies,  we  answer  that  those  words  will,  on 
that  construction,  nevertheless  have  effect  in  excluding  from  the 
operation  of  the  power  the  half  of  the  real  estate  given  to 
trustees  in  the  first  clause. 

In  fine,  we  conclude,  though  not  without  hesitation,  that  a 
just  and  proper  interpretation  of  the  sixth  codicil  requires 
us  to  decide  that  what  the  codicil  works  out  by  its  direct  ope- 
ration and  effect  in  favor  of  others,  must  be  deemed  as  given  by 
it  to  those  others,  and  that  the  two  legacies  in  question  come 
within  the  scope  of  the  power  conferred  on  Mrs.  Langdon. 

The  execution  of  the  power  next  demands  our  attention.  The 
first  instrument  executed  by  Mrs.  Langdon,  dated  April  6th, 
1848,  is  in  terms  large  enough  to  embrace  all  the  property  to 
which  the  power  was  applicable.  The  only  difficulty  is  in  the 
form  of  the  limitation,  which  is  "  to  the  said  Louisa  and  her 
issue  in  as  full  and  ample  a  manner  as  I  can  or  may  appoint  and 
give  under  the  provisions  of  said  codicil  or  any  part  thereof." 

As  we  have  already  said,  the  power,  properly  construed, 
required  the  donee  to  give  a  life  estate  to  Mrs.  Kane,  with 
remainder  to  her  issue ;  and  by  issue  is  plainly  meant,  not 
merely  those  living  at  the  testator's  death,  or  when  the  power 
was  executed,  but  all  the  issue  of  Mrs.  E.  during  her  life.  Such 
being  the  construction  of  the  power,  and  the  appointment 
operating  only  by  and  under  the  codicil,  it  can  have  no  other  or 
different  effect  than  we  should  give  to  the  latter. 
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Alihough,  in  this  respect  informally  expressed,  the  appoint- 
ment, in  connexion  with  the  will,  gives  to  Mrs.  Kane  an  estate 
and  interest  for  her  life  in  all  the  property  to  which  the  power 
ivas  applicable,  including  with  it  the  income  of  the  water  stock, 
and  to  her  issue,  now  born  and  hereafter  to  be  bom,  the  remain- 
ing absolute  estate  and  interest  in  the  same  property.  The 
issue  living  when  the  appointment  was  made  took  vested 
remainders,  which  would  open  to  let  in  the  others  in  succession 
as  they  should  be  born  respectively.  Those  born  since  the 
appointment  are,  therefore,  vested  with  the  same  estates  and 
interests,  and  to  the  same  extent,  as  those  bom  before  it  was 
executed. 

In  giving  this  effect  to  the  limitation  to  "  Louisa  and  her 
issue,"  (and  we  can  give  to  it  no  other,  unless  we  hold  that  those 
then  in  being  took,  with  her,  equal  shares  in  fee  and  absolutely,) 
we  do  not  see  how  we  can  except  from  it  the  half  of  the  two 
pecuniary  legacies,  although  by  the  will  they  were  given  to  her 
without  qualification.  So  as  to  the  half  df  the  lot  on  Lafayette 
Place,  mentioned  in  the  fourth  clause  of  the  codicil.  The  power 
of  appointment,  apparently,  does  not  authorize  the  donee  to  give 
estates  to  Mrs.  Kane  in  one  parcel  of  the  property  different 
from  those  given  in  other  parcels.  The  limitations,  it  would 
seem,  must  be  the  same  in  all.  If  the  donee  might  have  exercised 
a  discretion  in  this  respect,  she  has  not  thought  proper  to  do  so. 
She  has  made  a  simple  appointment  of  the  whole,  and  as  in 
respect  of  the  great  mass  of  the  property,  she  could  confer  no 
more  than  a  life  estate  or  interest  on  Mrs.  Kane,  and,  therefore, 
no  other  is  given  in  that  part  by  the  execution  of  the  power, 
no  other  or  greater  interest  can  be  established,  upon  the  terms 
nsed  in  such  execution,  in  her  favor  in  the  residue  of  the  pro- 
perty. 

As  the  power  is  silent  in  regard  to  any  ulterior  limitations  on 
failure  of  issue,  we  must  also  hold  that  none  were  intended, 
and  therefore,'  none  are  made  by  the  execution  of  the  appoint- 
ment. 

The  donee  having  executed  the  power,  by  an  instmment  giving 
to  Mrs.  Kane  and  her  issue  all  that  she  could  give  them  under 
the  codicil,  and  such  estates  and  interests  as  she  could  lawfully 
give ;  it  is  unnecessary  for  us  to  consider  the  questions  which 
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were  argued  as  to  the  nature  of  the  power,  and  whether  it  was 
discretionary  or  imperative. 

A  judgment  must  be  entered  in  accordance  with  our  decision 
upon  the  various  points  determined  : — ^The  respective  parties  to 
bear  their  own  costs  of  the  suit.  The  questions  decided  relate 
almost  exclusively  to  provisions  made  by  the  testator  for  a  single 
branch  of  his  family,  and,  therefore,  the  case  does  not,  apparency, 
fall  within  the  class  of  like  controversies  in  which  the  court  has 
directed  the  costs  of  the  suit  to  be  paid  out  of  the  estate  at 
large.  As  this  point  was  not  argued,  however,  we  will  not 
refuse  to  hear  either  of  the  parties  in  regard  to  it,  on  settling 
the  form  o£  the  judgment  to  be  entered. 


The  Matob,  Aldermen,  and  Commonalty  of  the  City  of  New 
York,  V,  James  Price,  Robert  L.  Crooke,  and  Lyman 
Candee. 

The  corporation  of  New  York  may  lawfuHj  permit  ooa]»  osliea^  and  rubbish  to 
be  dumped  on  one  of  seyeral  piers,  the  wharfage  of  which  it  has  demised,  with- 
out  being  liable  to  deduct  from  the  stipulated  renu  prorided  it  allows  no  more 
use  than  is  necessary  to  secure  a  remoral  from  the  streets  of  the  coal,  ashes,  and 
rubbish,  which  are  constantly  accumulating,  and  required  to  be  carried  off 

A  lessee  cannot  have  a  deduction  from  the  stipulated  rent^  by  reason  of  a  cotem- 
poraneous  parol  agreement,  to  make  improvements  during  the  term,  which 
would  render  the  use  of  the  demised  premises  more  valuable. 

Such  an  agreement  cannot  be  shown,  in  a  case  where  there  was  no  fraud  in  making 
the  lease  or  in  obtaining  its  execution. 

A  judge  is  not  bound  to  change  pursuant  .to  a  r^uest  made  upon  a  hypothetical 

case,  which  there  is  no  evidence  to  support 

(Before  Sandford,  Dukr,  and  Boswobth,  J.  J.) 
April  6, 1 ;  May  8,  1862. 

This  action  was  brought  on  a  bond  executed  to  the  plaintiff, 
by  Price,  as  principal,  and  the  defendants  as  his  sureties,  con- 
ditioned to  pay  (9500,  the  rent,  reserved  in  a  lease  made  by 
plaintiffs  to  Price,  for  one  year  from  May  1, 1847,  of  the  wharf- 
age of  any  of  plaintiffs'  wharves  in  the  North  river,  from  the 
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ferry  to  Hobokeu,  at.  the  foot  of  Hoboken  street,  excepting  cer- 
tain specified  docks  and  slips.  The  plaintiffs  reserved  the  end 
of  the  pier  at  the  foot  of  Watts  street, "  as  a  place  for  depositing 
manure  from  the  6th  of  December,  '47,  to  the  15th  of  April,  '48." 

The  lease  provided  that  the  plaintiffs,  at  any  time  daring  the 
lease,  might  '*  set  apart  to  their  use  any  or  all  such  wharves, 
docks,  piers,  or  slips  within  the  demised  premises,  as  they 
might  require."  That  the  comptroller  should  give  notice 
in  writing  when  any  of  them  was  to  be  set  apart,  and  that,  in 
such  a  case,  an  equitable  deduction  should  be  made,  to  be 
determined  by  the  comptroller  and  the  finance  committee  of 
both  boards  of  the  common  council.  That  Price  should  not 
charge  any  wharfage  *^  for  manure  or  coal  ash  boats,"  and  that 
"  no  demand  shall  be  made^  nor  any  compensation  received,  for 
the  occupation  of  the  top  or  surface  of  any  of  the  public  wharves 
or  piers,  for  any  purpose  whatever."  The  plaintiffs  claimed  to 
recover  (3275  of  the  stipulated  rent,  with  interest. 

The  answer  set  up,  that  the  plaintiffs  illegally  entered  on  the 
demised  premises,  and  ejected  the  defendants ;  also  that  the 
plaintiffs  ''  stated  and  promised,"  at  the  time  of  giving  the  lease, 
and  afterwards,  that  in  consideration  of  the  rent  reserved,  they 
would  extend  a  certain  pier  within  the  demised  district,  which, 
although  requested,  they  had  failed  to  do. 

The  evidence  tended  to  show,  that  from  near  the  commence- 
ment of  the  lease  to  the  5th  of  December  following,  the  end  of 
the  pier  at  the  foot  of  Watts  street  was  used  almost  constantly 
as  a  place  of  dumping  coal,  ashes,  and  rubbish  not  fit  for  manure, 
for  the  purpose  of  being  carried  off  in  boats  at  the  time  actively 
employed  in  that  business.  That  this  was  permitted  by  the 
superintendent  of  streets.  That  vessels  liable  to  pay  wharfage 
were  prevented  from  comiflg  alongside  of  the  end  of  this  pier 
by  such  use  of  it,  and  were  frequently  forbidden  to  land  at  said 
pier. 

The  defendant  offered  to  prove  that  the  lease  in  question,  at 
the  time  he  took,  or  bought  it,  was  sold  at  public  auction. 
That  Wm.  Radford,  an  alderman,  and  chairman  of  the  finance 
committee,  was  present  at  the  sale.  **  That  he  and  the  auc- 
tioneer publicly  represented  that  the  plaintiffs  would  extend  the 
pier  at  the  foot  of  Vestry  street  800  feet,  and  that,  in  conse- 
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qaence  of  such  statement,  Price,  who  had  ceased  bidding,  bid 
an  additional  sum  of  $1500  for  said  lease ;  fliat  although  the 
plaintiffs,  on  the  8th  of  May,  1847,  passed  an  ordinance  for  the 
extension  of  said  pier  said  300  feet,  yet  they  did  not,  and  would 
not,  although  often  requested  by  Price,  at  any  time  during  the 
term  of  said  lease,  make  said  extension/'  This  eyidence  was 
excluded,  and  the  decision  of  the  court  was  excepted  to. 

The  defendants'  counsel  requested  the  court  to  diai^  the 
jury: 

1.  That  no  action  would  lie  at  the  suit  of  tiie  plaintiffs,  until 
the  amount  to  be  deducted  under  the  lease,  and  the  stipulations 
therein  for  the  use  of  the  pier  at  the  foot  of  Watts  street,  during 
the  time  the  same  was  used  by  them,  had  been  fixed  and  liqui- 
dated by  the  comptroller  and  finance  committee  of  both  boards 
of  the  common  council. 

2.  That  the  taking  and  using  the  pier  at  the  foot  of  Watts 
street  was  an  eviction,  and  the  defendants  were  entitled  to  a 
verdict. 

8.  That,  at  all  events,  defendants  were  entitled  to  a  pro  rM 
deduction  of  the  rent  claimed  from  the  time  the  plaintifEa  had 
used  the  pier  at  the  foot  of  Watts  street. 

The  court  refused  to  charge  in  conformity  to  either  request, 
but  charged  the  jury  "  that  the  plaintiffs  were  entitled  to  reco- 
ver, unless  there  had  been  an  unnecessary  use  of  the  pier  by  the 
plaintiffs,  but  if  the  jury  should  find  there  had  been  any  unne- 
cessary use,  they  might  make  such  deduction  as  they  should 
think  reasonable." 

The  defendants  excepted  to  the  charge  made,  and  to  the  refu- 
sals to  charge  as  requested. 

The  jury  found  a  verdict  for  the  plaintiff  for  $4102  51,  the 
balance  of  the  rent  in  arrear,  and  interest. 

H.  H.  Burfocfe,  for  appellants. 

jf .  J.  WiOwrd,  for  respondent 

Bt  thb  Goubt.  Boswobth,  J. — ^The  appeal  lyings  up  for 
review  decisions  of  the  judge  at  the  trial,  his  refusals  to  charge 
as  requested,  and  the  exception  taken  to  the  duu^e  made.    If 
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it  be  assumed  that  on  the  facts  proved,  the  defendants  were 
entitled  to  a  deduction  from  the  amount  of  rent  stipulated,  still 
the  judge  correctly  refused  to  charge  as  first  requested,  that  no 
action  would  lie  for  the  amount  justly  owing,  until  the  sum  to 
be  deducted  was  fixed  and  liquidated  by  the  comptroller  and 
the  finance  committee  of  both  boards  of  the  common  council. 

The  only  case  for  which  it  is  provided  that  any  deduction 
to  be  made  shall  be  so  ascertained,  is  that  of  the  plaintiflfs  set- 
ting apart  to  their  use,  during  the  continuance  of  the  lease, 
''  any  or  all  such  wharves,  docks,  piers,  or  slips  within  the  dis- 
trict ^  in  which  the  demised  premises  were  situate.  The  lease 
provided  that  it  should  be  the  duty  of  the  comptroller  to  notify 
the  defendants,  in  writing,  when  any  part  of  such  district  was 
to  be  taken.  It  does  not  appear  that  any  such  notice  was  given, 
or  that  any  wharf,  dock,  pier,  or  slip,  or  any  part  of  either,  was, 
in  fact,  set  apart  to  the  use  of  the  corporation.  And  no  request 
was  made  to  have  it  submitted  to  the  jury  as  a  question  of  fact, 
whether  any  portion  of  the  district  had  been  so  set  apart.  To 
give  to  the  request  made  any  point,  the  judge,  as  a  part  of  the 
request,  should  have  been  desired  to  have  submitted  such  ques- 
tion of  fact,  and  to  have  instructed  the  jury  if  they  found  the 
fact  to  exist,  then  that  no  action  would  lie,  until  the  deduction 
had  been  fixed  and  liquidated  as  provided  in  the  lease.  And 
there  should  have  been  sufficient  evidence  of  such  a  fact,  to 
justify  the  jury  in  finding  it  to  exist  before  such  a  proposition 
could  be  raised  for  consideration.  The  request  assumes  a  fact 
to  exiirt,  not  appearing  by  the  bill  of  exceptions,  and  whether 
the  request  was  a  proper  one  or  not,  in  case  the  fact  assumed 
had  existed,  the  form  in  which  it  was  presented  justified  the 
judge  in  refusing  to  charge  in  conformity  with  it. 

The  defendants  also  requested  the  judge  to  charge  the  jury, 
''  that  the  taking  and  using  the  pier  at  the  foot  of  Watts  street, 
was  an  eviction,  and  that  the  defendants  were  entitled  to  a 
verdict."  The  judge  refused  so  to  charge,  and  the  defendants' 
counsel  excepted. 

The  evidence  was  not  such  as  to  prove  incontestably  a  total 
or  partial  eviction  by  the  plaintiffs,  and  in  the  absence  of  such 
evidence,  it  would  be  error  to  charge  that,  as  matter  of  law,  the 
plaintiffs  had  done  that  which  amounted  to  an  eviction,  and 

Vol.  V.  86 
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therefore  the  defendants  were  entitled  to  a  Terdict,  The  most 
that  could  have  been  justly  required  by  the  defendants  was,  an 
instruction  to  the  jury,  that  if  they  were  satisfied  that  the  plain- 
tiffs had  wrongfully  taken,  and  so  used  the  end  of  the  pier  at  the 
foot  of  Watts  street,  as  to  yirtnally  and  practically  preyent  the 
defendants  from  using  it  for  the  purposes  demised,  then  such 
taking  and  use  amounted  in  law  to  a  practical  eyiction,  and 
would  exonerate  the  defendants  from  all  liability  to  pay  rent 
eyen  for  the  part,  of  which  they  retained  the  enjoyment :  the 
defendants  were  not  entitled  to  an  instruction  in  such  terms  as 
they  requested  it  should  be  giyen,  and  there  was  no  error  in 
refusing  to  make  it. 

The  third  request  assumes  that  there  was  proof  of  such  a  use 
by  the  plaintiffs,  of  the  pier  at  the  foot  of  Watts  street,  as 
wrongfully  depriyed  the  lessee  of  the  full  enjoyment  of  the  pre- 
mises demised,  and  as  matter  of  law  entitled  the  lessee  to  an 
abatement  of  rent,  and  that  the  proof  of  such  «se  was  so  clear 
that  a  yerdict  to  the  contrary  would  be  set  aside  as  against  en- 
dence.  Unless  there  was  such  proof,  the  judge  correctly  refused 
to  charge  as  requested.  The  lease  reseryed  to  the  plainti& 
"  the  end  of  the  pier  at  the  foot  of  Watts  street  as  a  place  of 
depositing  manure  from  the  5th  of  December,  (then)  next  to  the 
15th  of  April,  following ;  and  further  (declares)  that  no  demand 
shall  be  made,  nor  any  compensation  receiyed  (by  the  lessee)  for 
the  occupation  of  the  top  or  surface  of  any  of  the  public 
wharyes  or  piers  for  any  purpose  whateyer ;  and  also,  that  no 
wharfage  is  to  be  charged  or  demanded  (by  the  lessee)  for  mo- 
nure  or  coal-ash  boats." 

There  is  no  just  ground  of  pretending  that  the  eyidence  es- 
tablished, that  the  end  of  this  pier  had  been  used  by  the  plain- 
tiffs as  a  place  of  "  depositing  manure,"  at  any  other  period 
during  the  lease,  than  that  authorized  by  it.  The  eyidence 
tended  to  show  that  it  was  almost  constantly  used  from  the 
commencement  of  the  lease  to  the  5th  of  December  following, 
as  a  place  of  dumping  coal  ashes,  and  rubbish  not  fit  for  manure, 
to  be  carried  thence  in  boats,  at  the  time  steadily  and  actively 
employed  in  that  business.  That  yessels  liable  to  pay  wharfage 
were  preyented  from  coming  alongside  of  the  end  of  this  pier, 
by  such  use  of  it.    If  the  boats  taking  off  rubbish  took  that 
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which  is  not  described  by  the  words  **  manure,  or  coal  ashes'' 
as  used  in  the  lease,  they  were  liable  to  pay  wharfage,  and  the 
lessee  cannot  complain  that  dumping  it  on  the  end  of  the  pier 
to  be  taken  off  by  boats  as  fast  as  it  could  be  reasonably  carried 
away,  was  a  violation  by  the  plaintiffs,  of  the  rights  granted  by 
the  lease ;  any  and  all  boats  employed  in  the  business,  might 
lawfully  be  loaded  at  the  end  of  this  pier,  with  manure,  coal 
ashes,  or  rubbish,  and  the  plaintiffs  might  lawfully  authorize  it 
to  be  taken  there,  to  be  put  on  board  of  such  boats.  The  terms 
of  the  lease  contemplate  that  boats  would  take  coal  ashes  from 
the  end  of  this  pier,  and  of  course  would  fasten  to  it  to  be 
loaded,  and  expressly  provide  that  the  lessee  should  not  demand 
nor  collect  wharfage  from  them,  nor  make  any  charge  for  the 
occupation  of  the  top  surface  of  the  pier,  for  any  purpose  what- 
ever. 

The  appellant^s  fourth  subdivision,  of  his  third  printed  point 
on  the  argument  of  this  appeal,  is  that,  *'  the  boats  that  took 
away  the  rubbishy  Sfc,  were  not  free  of  wharfage,  they  were  not 
coal-ash  boats,  but  rubbish  boats,  the  majority  of  stuff  taken 
away  on  them  being  other  than  coal  ashes." 

If  this  proposition  be  well  taken,  then  it  follows  that  the 
largest  part  of  the  business  done  by  boats  coming  to  the  end  of 
this  pier,  was  done  by  boats  actively  employed,  and  subject  to 
wharfage.    If  it  was  not  collected,  it  was  the  defendant's  fault. 

It  also  follows  that  the  minor  part  of  the  articles  dumped  at 
the  end  of  the  pier,  by  the  authority  of  the  superintendent  of 
streets,  was  coal  ashes,  and  as  it  was  lawful  for  the  plaintiffs,  as 
between  them  and  the  lessee,  to  allow  this  to  be  done,  and  as 
allowing  it  to  be  <lone  did  not  prevent  other  boats  liable  to  pay 
wharfage,  from  coming  to  the  pier,  it  cannot  be  said  that  as 
matter  of  law,  upon  the  evidence  given,  there  was  such  a  taking 
and  use  of  the  end  of  the  pier,  by  the  plaintiffs,  as  entitle  the 
defendants  to  a  "pro  raid  deduction  of  rent." 

The  judge  submitted  to  the  jury  the  question  whether  the 
plaintiffs  had  made  any  unnecessary  use  of  the  pier,  and  charged 
them  that  if  they  should  find  there  had  been  any  unnecessary 
use,  they  might  make  such  deduction  as  they  should  think  rea- 
sonable.   The  jury  found  there  had  been  no  unnecessary  use- 
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Sach,  at  least,  is  the  just  inference  from  their  verdict,  as  fhey 
made  no  deduction. 

It  is  not  so  obvious  what  was  intended  or  understood,  at  the 
time,  to  have  been  meant  by  '^  any  unnecessary  use  of  the  pier 
by  the  plaintiffs."  If  it  was  meant  to  thereby  submit  the  ques- 
tion, whether  the  plaintiffs  had  allowed  the  coal,  ashes,  and 
rubbish  to  be  dumped  on  the  pier  in  greater  quantities  than  had 
been  customary,  or  faster  than  it  could  have  been  expected  that 
it  would  be  removed,  and  thus  to  be  unmeasurably  accumulated, 
so  as  unnecessarily  to  interfere  with  the  plaintiffs'  right  and 
opportunity  to  earn  wharfage,  I  do  not  see  that  the  charge 
made  was  prejudicial  to  the  defendants.  If  it  was  intended  and 
understood  to  be  a  direction  that  if  the  plaintiffs  had  made  or 
allowed  more  use  of  it  than  was  necessary  to  secure  a  removal 
from  the  streets  of  the  coal-ashes  and  rubbish,  which  are  con- 
stantly accumulating  and  required  to  be  carried  off,  a  reason- 
able deduction  for  that  cause  should  be  made,  there  was  no 
error  in  it  to  the  prejudice  of  the  defendants.  Those  who  con- 
tracted for  the  coal-ashes  and  rubbish,  or  to  remove  them  from 
the  city,  had  a  right  to  carry  them  on  this  pier,  and  there  place 
them  in  boats,  to  be  thence  taken  away.  The  boats  that  carried 
rubbish,  for  aught  that  appears,  were  liable  to  pay  wharfage, 
and  if  the  defendants  failed  to  collect  it,  it  is  their  fault.  Those 
who  took  off  manure  or  coal-ashes,  were,  by  the  terms  of  the  lease, 
exempt  from  wharfage.  It  is  conceded  that  most  of  the  boats 
were  engaged  in  carrying  off  rubbish,  and  that  the  great  bulk 
of  matter  dumped  at  the  end  of  the  pier  was  neither  manure  nor 
coal-ashes,  but  rubbish.  If  the  boats  taking  this  away  were  so 
frequently  coming  to  the  pier,  as  to  preclude  other  boats  from 
fastening'  to  it,  then  it  follows  that  the  use  of  the  pier,  which  for 
a  time  was  almost  exclusive,  was  one  which  furnished,  for  months, 
constant  occupation  to  boats  not  exempted  from  the  payment  of 
wharfage.  Those  taking  away  rubbish  had  as  perfect  a  right 
to  use  the  surface  of  the  pier,  and  have  their  boats  alongside  of 
it,  as  those  transporting  other  freight.  There  is  nodiing  to 
show  that  the  wharfage  of  the  rubbish  boats  was  less  than  would 
have  accrued  from  other  boats,  had  the  pier  been  at  all  times 
unobstructed  to  theii:  approach. 
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The  charge,  as  made,  was  excepted  to,  but  for  what  reason, 
the  bil]  of  exceptions  does  not  disclose.  Whether  the  fact,  on 
the  finding  of  which  the  jury  were  directed  to  make  a  deduction, 
would  or  would  not  authorize  one  to  be  made,  the  lessee  cannot 
complain  that  the  jury  were  instructed  it  would.  If  it  would, 
the  charge  to  that  extent  was  correct ;  if  it  would  not,  then  it 
was  more  favorable  to  him  than  that  aspect  of  the  case  war- 
ranted. If  it  was  not  full  enough,  it  was  his  own  fault  that  he 
did  not  request  such  other,  or  more  specific  instruction,  as  the 
evidence  given  justified  him  in  demanding.  The  judge  correctly 
refused  to  charge  as  requested,  and  the  part  of  the  charge 
excepted  to  did  not  exclude  from  the  consideration  and  govern- 
ment of  the  jury,  the  application  of  any  principle  of  law  to  the 
evidence,  on  which  the  defendant  can  insist  upon  any  right  to  a 
deduction  from  the  stipulated  rent. 

The  only  other  exception  presented  by  the  bill,  is  one  to  the 
ruling  of  the  judge,  excluding  evidence  to  show,  "  that  the  lease 
in  question  was  sold  at  public  auction  ;  that  at  that  time,  Wil- 
liam Radford  was  one  of  the  aldermen  of  the  city  of  New  York, 
and  chairman  of  the  finance  committee  ;  that  he  was  present  at 
the  sale ;  that  both  he  and  the  auctioneer  represented  publicly 
at  the  sale,  that  the  plaintiffs  would  extend  the  pier  at  the  foot 
of  Vestry  street  three  hundred  feet,  and  that,  in  consequence  of 
such  statement,  the  defendant  Price,  who  had  ceased  bidding, 
bid  an  additional  sum  of  $1500  for  said  lease  ;  that  although 
the  plaintiffs,  on  the  8th  of  May,  1847,  passed  an  ordinance  for 
the  extension  of  said  pier,  said  three  hundred  feet,  yet  they  did 
not,  and  would  not,  although  requested  by  the  defendant  Price, 
at  any  time  during  the  term  of  said  lease  make  said  extension." 

It  was  doubtless  intended  by  this  offer,  to  raise  the  question, 
whether  it  is  competent  for  a  lessee,  in  an  action  against  him 
for  rent,  to  show  that  he  was  induced  to  agree  to  pay  a  higher 
rent  by  reason  of  assurances  and  representations,  made  at  the 
time  of  the  letting,  on  which  he  relied,  that  improvements  would 
be  made  on  the  demised  premises  during  the  term,  which  would 
render  their  enjoyment  more  valuable  to  the  tenant,  and  that 
such  improvements  wore  not  made  during  the  continuance  of 
the  lease,  as  the  offer  embraces. 

The  answer  does  not  pretend  to  as  much.    It  avers  that  the 


650  CASES  IN  THE  SUPERIOR  COURT. 

The  CItj  of  New  York  t.  Price. 


lease  was  sold  at  public  auction,  and  admits  that  the  stipulated 
rent  was  agreed  to  be  paid,  "  in  consideration  of  the  said  kate 
and  its  covenants"  but  also  avers,  that  at  the  time  of  the  sale  the 
plaintiffs  did  state  and  promise,  and  at  several  times  afterwards, 
that,  in  consideration  of  the  amount  of  rent  agreed  to  be  paid, 
they  would  extend  a  certain  pier  in  said  district,  No.  3  of  public 
docks  and  slips,  part  of  the  demised  premises,  which  they  have 
wholly  refused  to  do,  to  the  damage  of  the  defendants  of  $5000. 
The  answer  does  not  aver  when,  or  to  what  length,  the  extension 
was  to  be  made,  or  that  the  defendant  was  induced,  by  the 
alleged  promise,  to  take  the  lease,  or  .pay  a  higher  rent  for  the 
demised  premises.  So  far  as  it  seeks  to  incorporate  a  cotempo- 
raneous  promise  into  the  lease,  it  seeks  to  vary  its  terms  and 
legal  effect  by  parol.  So  far  as  it  seeks  to  set  up  a  subsequent 
promise,  it  presents  one  made  by  parol  and  witiioat  consider^ 
ation. 

The  lease  is  an  instrument  apparently  perfect  in  itself,  and 
purports  to  contain  the  agreement  of  each  party.  There  are 
no  ambiguities  in  the  terms  of  the  lease,  requiring  explanations 
to  make  it  intelligible.  In  such  a  case,  it  cannot  be  shown  that 
there  was  a  promise  of  either  party  different  from,  or  in  addi- 
tion to  those  contained  in  the  executed  contract. 

The  cases  cited  by  the  defendants,  from  2d  Cowen  A  HiQ's 
Notes,  147S,  where  parol  proof  was  allowed,  were  cases  of 
agreements  imperfect  on  their  face,  or  as  in  8  Hill,  171,  Batter- 
man  v,  PiercCj  contained  only  the  promises  of  one  party.  If  the 
matter  offered  to  be  proved,  had  been  contained  in  the  lease, 
and  a  covenant  to  extend  the  pier  during  its  continuance  bad 
formed  part  of  the  consideration  to  pay  the  amount  of  rent 
agreed  upon,  then  the  defendants  might  have  claimed  a  dedno- 
tion,  by  reason  of  the  non-performance. 

No  fraud  is  imputed  to  the  plaintiffs,  either  in  the  answer  or 
proof  offered,  nor  is  it  pretended  that  the  defendant,  Price, 
would  not  have  taken  the  lease,  if  the  alleged  promise,  or  a88ll^ 
ance,  had  not  been  made.  There  is  no  pretence  of  any  fraud 
in  its  execution,  nor  that  its  terms  and  provisions,  and  the  force 
and  effect  of  them  were  not  perfectly  well  understood  by  the 
defendants,  at  the  time  it  was  executed  ;  the  evidence  offered, 
in  any  aspect  in  which  it  could  be  presented,  was  inadmissible, 


i 


\ 


NEW  YORK— MAY,  1862.  551 


Furniis  ▼.  The  Hadaon  R.  R.  Companj. 


and  was  properly  excluded.    A  new  trial  must  be  denied,  and 
the  judgment  appealed  from,  affirmed,  witb  costs. 


William  P.  Furniss  v.  Hudson  Biybr  Railroad  Company. 

Where  the  H.  R.  Railroad  Company  has  proceeded,  in  conformity  to  ita  charter, 
and  the  acta  amending  it^  to  yeet  in  itaelf  the  title  to  land  requiaite  to  be  taken 
in  conetrocting  ita  road,  and  the  right  to  injurioualy  affect  other  landa,  the  nnaoea 
ment  made,  presamptiyely,  embracea  all  damagea  of  every  kind,  naturally  conse- 
quent to  the  owner,  upon  thoae  acta^ 

The  proceedinga,  aaaeaament,  payment  of  it,  or  a  tender  and  depoait  of  the 
amount^  are  a  bar  to  an  action  to  recover  such  damagea;  if  aoceaa  to  the  rirer 
haa  been  cut'off,  but  can  be  had  by  the  meana  contemplated  by  g  16  of  the  act 
of  1846,  and  the  company  b  in  fault  for  not  providing  them,  the  remedy  ia  by 
an  action  for  neglect  of  duty,  or  to  compel  a  performance;  if  it  cannot  be  had 
by  auch  meana^  and  thia  waa  not  foreseen,  and  the  damagea  were  not  eatimated, 
the  remedy  ia  an  appndaal  under  §  28  of  the  aame  act  Whatever  damagea 
would  naturally  reanlt  to  any  righta  of  the  plaintiff,  appurtenant  to  the  land 
taken,  or  injurioualy  affected,  were  in  judgment  of  law  foreaeen  by  the  ap* 
praiaera,  and  included  in  their  eetimate;  the  plaintii!^  aa  riparian  owner,  had  no 
such  title  or  right  to  the  land  below  high  water  mark,  aa  would  enable  him  to 
maintun  treapaaa  for  an  entry  on  it»  without  hia  consent 
(Before  Saxdford^  Ducb,  and  BoewoRm,  J.  J.) 
April  12,  18 ;  May  29,  1852. 

The  complaint  alleges  that  plaintiff  was  the  owner  of  certain 
lands,  on  the  east  side  of  the  Hudson  river,  extending  to  high 
water  mark,  on  which  is  a  dock.  That  as  such  owner  he  was 
entitled  to  grants  of  the  land  under  water  in  front.  That  de- 
fendants entered  upon,  and  commenced  using  part  of  the  land 
above  and  below  high  water  mark,  for  the  construction  of  their 
railroad,  and  entered  upon  and  appropriated  part  of  the  land 
above  and  below  high  water  mark,  for  the  same  purpose,  and  by 
digging  embankments,  cuts,  and  building  a  wall,  destroyed  the 
usefulness  of  the  dock,  and  prevented  passing  from  plaintiff's 
land  to  the  river,  impaired  the  value  of  the  right  to  water 
grants,  and  also  of  the  upland,  by  taking  part  of  it  for  the  road, 
and  cutting  off  access  to  the  river,  and  claimed  damages  to 
$46,437. 
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Defendants,  in  their  answer,  set  np  regular  proceedings  under 
their  charter,  vesting  in  them  the  title  to  so  much  of  the  land  as 
they  appropriated,  and  the  right  to  injoriooslj  affect  other  parts, 
which  became  perfected  on  the  9th  of  July,  1848,  and  denied 
any  entry  prior  to  that  date,  or  any  damage  to  any  other  lands. 
The  reply  avers,  that  the  lands,  lots,  water  rights,  and  dock  de- 
scribed on  the  complaint,  as  injuriously  affected,  are  not  described 
in  defendants'  proceedings.  The  action  was  tried  before  Jus- 
tice DuEB,  in  May,  1851. 

The  evidence  showed  that  there  was  no  entry  on  any  land 
above  high  water  mark,  before  the  9th  of  July,  1848.  That 
there  was  opposite  plaintiff's  land,  a  dock,  so  called,  which  was 
not  itself  injured ;  that  a  circuitous  road  once  ran  down  his 
bank,  (which  was  very  steep)  to  this  dock  ;  that  the  road  had 
been  disused  for  several  years,  but  might  with  difficulty  be 
travelled  with  empty,  or  very  lightly  loaded  waggons,  when  the 
defendants  entered ;  that  a  wall  having  been  made  some  two 
and  a  half  feet  high,  to  support  the  bank  where  this  road  joined 
the  line  of  the  railroad,  one  could  not  drive  from  the  old  road 
across  the  railroad. 

Plaintiff  offered  to  prove  that  his  lands  lying  eastward,  were 
depreciated  in  value,  by  the  cutting  off  of  access  to  the  dock, 
and  excepted  to  the  decision  of  the  judge  excluding  the  evidence. 

The  judge  ruled  that  the  proceedings  were  a  bar  to  an  action 
for  any  damages  to  any  entry  on,  or  injury  to  the  land,  subse- 
quent to  the  9th  oi  July,  1848,  and  the  plaintiff  excq)ted  to  his 
decision. 

The  judge  submitted  to  the  jury  the  question,  whether  there 
was  any  entry  on  any  part  of  the  land  above  high  water  mark, 
previous  to  the  9th  of  July,  1848,  and  instructed  them,  if  they 
found  there  was,  to  render  a  verdict  for  the  jdaintiff,  with 
nominal  damages,  ^  which  was  all  the  damages  claimed  by  plain- 
tiff's counsel."  The  jury  found  a  verdict  for  the  defendants. 
The  cause  was  now  heard  upon  an  appeal  from  the  judgment 
entered  upon  this  verdict.  The  questions  discussed  related 
solely  to  the  correctness  of  the  decision  mades  at  the  trial. 

EdtD.  Sandfordy  for  plaintiff. 
Chas.  (y  Conor  for  defendant. 
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By  the  Coubt.  Boswobth,  J. — ^The  regularity  of  the  pro- 
ceedings, on  the  part  of  the  defendants,  to  ascertain  the  com- 
pensation to  be  made  to  the  plaintiff  for  so  much  of  his  land  as 
was  actaally  taken,  or  physically  affected  by  any  operation  con- 
nected with  the  construction  of  their  road,  or  for  the  purpose 
of  its  maintenance,  is  not  questioned.  No  departure  from,  or 
want  of  conformity  to  the  provisions  of  the  act  of  incorporation, 
and  of  the  acts  amendatory  thereof,  in  any  of  the  things  done 
to  Test  in  them  the  title  to  the  part  taken,  or  the  right  to  .inju- 
riously affect  other  parts  not  taken,  has  been  pointed  out,  or  is 
apparent.  The  title  to  the  former,  and  the  right  to  injuriously 
affect  the  latter,  became  perfect  on  the  8th  of  July,  1848.  There 
is  no  error  in  the  decision  made  at  the  trial,  that  those  pro- 
ceedings were  a  complete  justification  for  any  entry,  after  the 
9th  of  July,  1848,  on,  or  injury  to,  the  lands  taken  for  the  road. 
It  is  not  pretended  that  any  was  actually  taken  which  the  peti- 
tion did  not  describe  as  lands  intended  to  be  taken,  nor  that 
any  land  was  physically  injuriously  affected,  except  such  as  the 
petition  described  that  it  was  necessary  to  injuriously  affect. 

It  was  submitted  to  the  jury  to  find  whether  there  had  been 
any  entry  prior  to  the  9th  of  July,  1848,  on  any  land  of  the 
plaintiff,  lying  above  high  water  mark,  by  the  defendants,  or 
those  who  had  contracted  to  construct  any  part  of  the  road  for 
them,  or  by  the  men  in  their  employ  ;  and  they  were  instructed, 
if  they  found  there  had  been,  to  find  a  verdict  for  the  plaintiff, 
and  if  they  found  there  had  not  been,  that  the  defendants  were 
entitled  to  a  verdict.  The  jury  found  a  verdict  in  favor  of  the 
defendants.  This  portion  of  the  charge  was  correct,  and  the 
verdict  was  justified  by  the  evidence. 

The  plaintiff  requested  the  judge  to  charge  the  jury,  that  he 
was  entitled  to  recover  for  any  entry,  prior  to  the  9th  of  July, 
1848,  on  any  part  of  the  premises  described  in  the  complaint  in 
this  action,  or  in  the  proceedings  of  the  defendants  for  the 
ascertainment  of  compensation  to  be  made,  as  parcels  No.  26 
and  28,  lying  between  high-water  and  low-water  mark.  The 
judge  refused  to  so  charge,  and  to  such  refusal  the  plaintiff 
excepted. 

The  judge  did  not  err  in  refusing  to  charge  as  requested. 

The  complaint  states  the  western  boundary  of  the  plaintiff's 
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land  to  be  the  highrwater  mark  of  the  Hudscm  river.  It  does  not 
state  that  he  owns  the  fee  of  the  strip  between  high-water  mark 
and  low-water  mark,  or  that  he  has  any  estate  in  it,  or  right  to 
the  possession  of  it,  or  that  he  was  ever  in  the  occupation  of  it. 
But  it  does  state  "  that  on  a  portion  of  said  land  is  a  dock,  of 
which  he  has  been  seized  and  possessed  for  the  time  aforesaid  " 
(the  time  he  became  seized  of  the  land,  which  is  alleged  to  have 
been  in  July,  1835) ;  ''  that  as  the  owner  of  the  aforesaid  Umisj 
he  is  entitled  to  grants  of  the  land  lying  under  water,  and  in 
front  of  the  lands  above  described."  That  the  operation  of  the 
defendants  in  constructing  their  road, ''  has  prevented  the  said 
plaintiff  from  passing  from  his  said  real  estate  to  the  river  in 
front  thereof,  and  has  rendered  thereby  the  plaintiff's  right  to 
the  aforesaid-iM^er-^an^  valueless^  to  a  great  degree,  and  has 
thereby  greatly  injured  the  real  estate  in  the  two  aforesaid 
do8es,fronHng  on  said  (12th)  Avenue,  by  reducing  the  price  of 
a  great  part  thereof,  and  taking  from  tiie  plaintiff  another  larger 
part  thereof  for  said  road/' 

The  deeds  given  in  evidence  by  the  plaintiff,  and  under  which 
he  claimed  title  to  the  closes  described  in  his  complaint,  bound 
them,  northwesterly,  "  the  Hudson  river."  He  shows  no  right 
to  grants  of  the  land  lying  under  water  and  opposite  to  the 
two  closes,  except  such  as  results  from  ownership  of  the  land 
bounded  by  the  Hudson  river.  Whatever  right  he  may  have 
had,  appurtenant  to  his  lands  described  in  the  complaint,  if  in 
judgment  of  law,  it  would  be  injured  by  the  construction  and 
maintenance  of  the  road,  it  must  be  presumed  that  the  commis* 
sioners  took  snch  injury  into  consideration,  and  included  in  their 
assessment  a  sum  which  they  deemed  a  compensation  for  it. 

If  any  snch  right  has  been  rendered  less  valuable,  by  reason 
of  access  to  the  river  from  his  other  lands  having  been  cut  off, 
and  if  access  to  it  cannot  be  had  by  any  of  the  means  contem- 
plated by  the  act,  and  if  such  a  result  was  not  foreseen,  and  for 
that  reason  the  injury  was  not  estimated,  the  remedy  of  the 
plaintiff  is  an  appraisal  under  §  28  of  the  act  of  1846.  (Laws 
of  1846,  p.  288.) 

If  access  may  be  had  to  it  through  any  of  the  means  pointed 
out  in  §  46  of  the  act,  and  if  the  company  is  in  fault  for  not 
having  provided  them,  the  obvious  remedj  is  an  action  to 
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recover  damages  for  not  having  performed  a  duty  enjoined 
by  the  act,  or  to  compel  its  specific  performance. 

The  hypothetical  question  put  to  the  witness  Richard  Oakley, 
was  properly  excluded.  The  question  was  thus:  2.  "Suppose 
a  lot  extending  east  from  the  dock  and  having  a  connection  by 
the  road  spoken  of  with  such  docks ;  state  whether  or  not  such 
lot  was  injured  in  valtte  by  the  construction  of  the  railroad,  and 
cutting  off  any  access  to  the  dock  ?"  The  judge  refused  to  allow 
the  question  to  be  put,  and  the  plaintiff's  counsel  excepted  to 
the  decision. 

The  complaint  does  not  allege  as  a  specific  ground  of  damage, 
that  access  to  the  dock  from  the  land  east  of  it  has  been  cut  off, 
and  that  the  value  of  the  lands  thus  situated  has  been  dimi- 
nished by  that  cause.  It  alleges  that  the  usefulness  of  the  dock 
has  been  destroyed.  Of  this  there  was  no  proof.  Indeed  there 
could  not  well  be,  as  its  utility  at  more  remote  periods  is 
entirely  fabulous,  and  during  more  recent  times  has  been  almost 
impossible.  The  complaint  also  alleges  that  the  plaintiff  has 
been  prevented  from  passing  from  his  lands  to  the  rwer  in  front 
thereof,  whereby  his  right  to  the  water-grants  has  been  rendered 
to  a  great  degree  valueless,  and  thereby  his  real  estate /ron/tn^ 
on  the  river  has.  been  injured  by  reducing  the  price  of  a  great 
part  thereof,  and  taking  another  larger  part  thereof  for  the 
road.  The  ground  of  complaint  therefore  is,  that  the  real  estate 
fronting  on  the  12th  Avenue,  has  been,  as  to  a  part  of  it,  depre* 
ciated  in  value,  by  rendering  worthless  the  right  to  water-grants, 
and  as  to  other  parts  of  it,  by  actually  taking  them  for  the 
road,  and  not  that  the  general  value  of  the  lands  east  of  the 
road  has  been  reduced  by  rendering  access  from  them  to  the 
dock  difficult.  The  judge  properly  decided  that  the  proposed 
inquiry  was  irrelevant  to  any  issue  formed  by  the  pleadings. 

Any  contingent  and  consequential  depreciation  of  the  value 
of  the  portion  of  the  land  not  taken,  in  consequence  of  the 
construction  of  a  railroad  in  a  proper  manner,  and  according  to 
its  charter,  whether  reference  be  had  to  its  market  value,  or  its 
desirableness  as  a  residence,  or  for  general  or  any  particular 
use,  cannot  be  made  the  basis  of  an  action  to  recover  damages 
beyond,  or  in  addition  to  the  compensation  awarded  for  taking 
so  much  of  the  land  as  was  properly  taken.    If  the  usual  accesa 
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to  the  river  cannot  be  conveniently  had  by  reason  of  the  low 
supporting  walls,  the  obvious  remedy  is  an  action  for  the  non- 
performance  of  the  duty  enjoined  by  §  16  of  the  act  of  1846,  p. 
280,  and  not  an  action  of  trespass,  for  an  unauthorized  entr^ 
upon  the  plain tifiTs  lands. 

If  the  injury  which  the  question  assumes  has  been  occasioned, 
was  one  obviously  to  result  from  the  construction  of  the  road, 
and  foreseen  by  the  appraisers,  I  do  not  see  that  the  party  has 
any  remedy  by  action  to  recover  for  the  damages  resulting  from 
it.  The  proceedings  before  the  appraisers  cannot  be  reviewed 
collaterally  in  such  an  action,  nor  can  any  supposed  errors 
there  committed,  be  thus  redressed. 

If  the  road  has  made  access  to  the  river,  through  any  of  the 
means  pointed  out  in  §  16  of  the  act  of  1846,  impracticable, 
and  this  was  not  foreseen  by  the  appraisers,  nor  taken  into  the 
estimate  on  the  first  appraisal,  the  consequential  damages,  if 
any,  are  to  be  appraised  as  provided  by  ^  28  of  that  act  The 
presumption  is,  that  every  injury,  which,  in  judgment  of  law, 
would  result  to  the  other  adjacent  property  of  the  owner,  from 
taking  a  part  of  his  land  for  the  construction  of  the  road,  and 
from  the  use  of  it  in  a  proper  manner  when  constructed,  was 
foreseen  by  the  appraisers,  and  included  in  their  first  estimate. 
If  it  was  foreseen  and  not  estimated,  it  is  not  obvious  that  any 
collateral  remedy  remains  to  the  owner  of  the  land  to  recover 
for  it. 

If  access  has  been  cut  off,  but  could  be  had  if  the  duty  en- 
joined by  §  16,  was  preferred ;  the  appropriate  remedy  is  an 
action  to  recover  damages  for  non-performance  of  this  specific 
duty,  or  to  compel  it  to  be  executed. 

But  the  excluded  question  only  asked  for  an  estimate  of 
damages  to  a  "supposed  lot"  of  no  particular  character  or 
area ;  "  extending  east  from  the  dock,  and  having  a  connection 
by  the  road  spoken  of  with  such  dock,  *  *  by  the  construction 
of  the  railroad,  and  the  cutting  off  access  to  it."  It  was  not 
asked,  what  the  damage  to  these  particular  lots  of  the  plaintiff, 
or  to  either  of  them,  would  be  from  such  a  cause.  If  it  had 
been,  the  question  would  have  been  an  improper  one,  independ- 
ant  of  any  objections  to  it,  arising  from  the  character  of  the 
issues  formed  by  the  pleadings.    All  damages  resulting  firoo 
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the  constrtu:tion  of  the  road  to  any  portions  of  the  land  not 
taken,  and  being  the  natural  and  ordinary  consequences  of  it, 
for  which  an  owner  can  claim  compensation,  are  covered  by  the 
estimate  of  the  appraisers.  If  non-access  to  the  dock  cannot 
be  obviated,  and  if  such  a  result  was  not  foreseen  nor  estimated, 
a  specific  remedy  is  provided  by  §  28.  If  it  can  be  obviated 
in  the  manner  provided  by  §  16,  and  the  company  is  in  fault 
for  not  having  done  the  duty  enjoined  by  that  section,  and  if  the 
omission  produces  a  damage ;  the  owner,  in  a  suit,  stating  and 
establishing  such  a  cause  of  action,  will  be  entitled  to  relief. 
The  complaint  in  this  action  does  not  state  facts  on  which  a 
claim  to  recover  for  such  a  cause  can  be  made.  We  are  of  the 
opinion  that  no  error  was  committed  in  any  decision  made,  or 
refusal  of  the  judge  at  the  trial,  to  charge  as  requested,  and  that 
there  is  no  case  made  by  the  evidence  given,  entitling  the  plain* 
tiff  to  recover.  Judgment  must  be  entered  in  favor  of  the 
defendants  upon  the  verdict  rendered. 


DoKAU)  Mann  v.  Gboboe  B.  Mobewood,  John  B.  Mobbwood, 

and  Aabshall  Leffebts. 

A  eomplaint  nrast  state  the  facts  upon  which  the  plaintiff  relici^  aa  establishing 

hia  right  to  maintain  the  action,  not;  instead  of  those  Csota;  the  inferenoes 

which  the  pleader  may  deem  to  be  condosions  of  law. 
It  belongs  to  the  court  to  draw  the  legal  conclusions  from  the  facta  which  are 

alleged  to  constitute  the  cause  of  action,  and  to  enable  the  court  to  perform  that 

duty,  all  those  facts  must  be  stated  in  the  complaint 
A  pleadinf^  und«r  the  code  must  be  so  expressed  as  to  be  plain,  that  is;  intelligible 

to  those  who  understand  the  language,  and  hence  the  words  are  to  be  under- 
stood in  their  ordinary  and  popular  sense. 
When  a  complaint  alleges  an  oyerpayment;  and  claims  judgment  for  the  sum 

OTerpaid,  the  aTcrment  will  be  construed  to  mean  an  oTcrpayment  in  money, 

and  can  only  be  sustained  by  proof  of  that  fact 
The  satisfaction  of  a  debt  by  the  delivery  of  stock  is  not  necessarily  equivalent 

to  a  payment  in  money,  computing  the  stock  at  par. 
Hie  reUef,  to  whidi  a  plaintiff  may  be  entitled,  who  in  such  a  case  has  deliyered 

by  mistake^  more  stoek  than  the  defendant  ought  to  have  reeeiTed,  must  de- 
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pend  apon  the  nature  of  the  tniuaetioii,  «a  s  lettlemeDt  by  eompromiae^  or  fuA 
MtasfAction,  and  npon  the  yalne  of  the  stock;  at  the  time,  or  when  its  return 
was  demanded. 
Heooe  to  enable  the  eoort  to  judge  of  the  rdief  that  ought  to  be  giTen,  the  tnu»^ 

action,  in  all  its  material  cireumstanee^  must  be  Mt  forth  in  the  oomplaint 
Judgment  dismissing  complaint^  aiBrmed,  with  coets^ 
(Before  SANDPoan,  Dun,  an>l  Boswobtb,  J.  J.) 
Aprilld;  May  16,  1852. 

Thib  was  an  appeal  from  a  jodgment  entered  at  special  term, 
upon  the  report  of  a  referee,  dismissing  the  oomplaint,  with 
costs. 

The  following  were  the  pleadings  in  the  case. 

The  plaintiff,  Donald  Mann,  complains  : — 

1st.  That  the  defendants  do  now,  and  have  for  a  long  time, 
composed  a  firm,  as  partners,  doing  business  in  the  city  of  New 
York,  under  the  name  and  style  of  Geo.  B.  Morewood  &  Co. 

2d.  That  one  Henry  O'Rielly  had  large  dealings  with  said 
defendants  prior  and  up  to  the  26th  day  of  September.  1850, 
during  which  period  the  said  defendants  furnished  telegraph 
wire  for  said  O'Rielly,  and  also,  the  said  defendants  held  cer- 
tain promissory  notes  against  said  O'Bielly ;  that  on  the  said 
26th  day  of  September  said  defendants  rendered  their  account 
with  said  O'Bielly,  which  account  showed  an  indebtedness  to 
the  defendants  of  $16,150  55  ;  that  said  O'Rielly  believing  said 
account  to  be  correctly  stated,  paid  the  said  amount  to  Ae 
defendants,  but  that  he,  O'Bielly,  subsequently  learned  that  in 
said  account  he  had  been  overcharged,  and  had  overpaid  the 
sum  of  $1990  34,  charged  in  said  account  as  due  said  defend- 
ants, for  a  note  which  they  rendered  as  due  them  by  the  said 
O'Rielly. 

8d.  That  since  the  said  over-payment  as  aforesaid,  the  said 
O'Bielly  has  stated  the  said  error  to  the  said  defendants,  and 
demanded  of  them  a  re-payment  of  said  $1990  34,  which  the 
said  defendants  have  refused  to  repay. 

4th.  That  on  the  16th  day  of  December,  1850,  and  since  the 
demand  of  repayment  as  aforesaid,  the  said  O'Bielly,  under  his 
hand  and  seal,  for  a  good  and  valuable  consideration,  duly  as- 
signed his  claim  against  the  said  defendants  for  said  over-pay- 
ment to  the  plaintiff  in  this  action.  • 

Wherefore,  the  plaintiff  demands  judgment  against  the  said 
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djefeodaats  for  one  thousand,  nine  hundred  and  ninety  dollars 
and  thirty-four  cents,  with  interest  thereon,  from  the  26th  day 
of  September,  A.  D.  1850. 

The  defendants,  Qeorge  B.  Morewood,  John  B.  Morewood, 
and  Marshall  Lefferts,  answer  the  complaint  of  Donald  Mann, 
plaintiff,  as  follows,  viz.  : — 

That  it  is  true  and  they  admit  that  the  said  Henry  O'Rielly 
was  indebted  to  them  before  and  on  the  26th  day  of  Septemjber, 
1850,  in  a  large  sum  for  certain  telegraph  wire  sold  and  de- 
livered to  him  for  the  construction  of  the  line  of  the  New  York 
State  Telegraph  Company,  and  also  in  seven  promissory  notes 
made  by  him  to  them  for  value  received,  and  that  the  de- 
fendants had  rendered  an  account  to  the  said  O'Rielly  charg- 
ing  him  as  follows,  viz. : — 

1850,  Sept.  10th.    To  balance  of  acct.  for  the  N.  T. 

State  Telegraph  Co.,    -    -      |11,47S  25 

"     16th.    To  H.  O'Rielly's  Notes  per  acct.,      4642  10 

To  16  days'  interest  on  (11,478  25  at  7  per  c,    -  85  20 

$16,150  55 

And  the  defendants  upon  information  and  belief  further  say, 
that  the  said  O'Rielly  on  the  said  26th  day  of  September,  1850, 
proposed  to  these  defendants  to  transfer  to  them  in  satisfaction 
of  said  account  and  demand,  which  was  settled  and  admitted  by 
the  said  Q-Bielly,  stock  of  the  corporation  called  the  New  York 
State  Tj^graph  Company,  at  the  rate  of  ninety  dollars  for 
each  sbftre  of  one  hundred  dollars,  and  these  defendants  did 
then  agree  to  receive,  and  did  receive,  for  their  said  account, 
an. assignment  or  order  of  the  said  O'Rielly  upon  the  said  New 
York  State  Telegraph  Company  for  one  hundred  and  seventy- 
nine  shares  of  the  capital  stock  of  said  company,  which  order 
was  accepted  by  the  officers  of  said  company,  and  certificates 
for  said  one  hundred  and  seventy-nine  shares  were  issued  to 
these  defendants,  and  these  defendants  deny  that  said  account 
or  any  part  of  it  waa  ever  paid  by  said  O'Rielly  in  any  other 
way  than  by  said  order  for  stock  received  as  aforesaid.  . 

And  these  d^eadants  further  upon  information  and  belief 
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deny  that  the  sum  of  one  thoasand  nine  hundred  and  ninety 
dollars  and  thirty-four  cents,  or  any  other  sum,  was  ever  charged 
in  said  account  for  a  note  as  allied  in  the  complaint ;  but  they 
upon  such  information  and  belief  admit  that  in  the  charge  for 
telegraph  wire  in  said  account  was  included  by  mistake,  and  not 
otherwise,  a  charge  for  one  hundred  and  nine  coils  of  wire, 
amounting  to  one  thousand  nine  hundred  and  ninety  dollars  and 
thirty-four  cents,which  was  for  certain  wire  sold  and  delivered  for 
the  construction  of  the  same  telegraph  line  to  one  L.  W.  Jerome, 
and  justly  chai^eable  to  him,  and  not  to  the  said  O'Bielly,  which, 
by  a  mistake,  had  been  charged  in  the  said  O'Rielly's  account 

And  they  further  upon  information  and  belief  deny  that  the 
said  O'Rielly  ever  discovered  or  stated  to  them  the  said  or  any 
error  in  their  account,  but  on  the  contrary,  they  aver  that  the 
said  error  was  first  discovered  by  them  after  the  receipt  of  said 
stock,  and  communicated  to  said  O'Rielly  with  an  offer  to  return 
to  him  the  proportionate  excess  of  stock  transferred  by  hioii 
and  afterwards  and  before  the  commencement  of  this  action, 
and  before  and  on  the  14th  December,  1850,  the  defendants 
transferred  back  to  the  said  O'Rielly  on  the  books  of  the  said 
telegraph  company,  twenty- two  shares  of  said  capital  stock,  and 
procured  a  certificate  in  the  name  of  said  O'Rielly  for  said 
twenty-two  shares,  and  tendered  to  said  O'Rielly  said  certifi- 
cate for  twenty-two  shares,  and  ten  dollars  and  thirty-four 
cents  in  cash,  which  said  O'Rielly  refused  to  receive,  and,  there- 
upon, they  gave  notice  to  said  O'Rielly  that  said  certificate  and 
stock  and  cash  remained  ready  for  him  at  any  time,  and  the 
same  ever  since  have  been,  and  now  remain  in  their  hands  ready 
to  be  surrendered  and  paid  and  delivered,  and  they  deny  that 
they  ever  refused  to  return  the  same. 

And  the  defendants  further  answer  that  they  have  no  know- 
ledge or  information  sufficient  to  form  a  belief  whether  the  said 
O'Rielly  assigned  his  claims  to  the  plaintiff  in  manner  and  form 
as  is  alleged  in  the  complaint,  and  they  therefore  deny  the  said 
allegations,  but  they  say,  upon  information  and  belief,  that  th^ 
have  not  any  information  or  notice  of  any  such  assignment,  (if 
any  there  has  been,)  before  the  commencement  of  this  action. 

The  plaintiff  to  the  defendants'  answer  replies : 

Ist  That  said  Henry  O'Rielly  did  not  offer  to  give,  or  give^ 
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either  stock  or  any  order  for  stock  in  the  New  York  State 
Telegraph  Company,  but  did  give  and  the  defendants  did  receive 
in  fall  payment  of  their  claim,  a  certificate  or  instrument  enti- 
tling defendants  to  claim  one  hundred  and  seyenty-nine  shares 
in  the  New  York  State  Telegraph,  then  being  built  by  said 
O'Rielly,  when  an  incorporated  company  should  be  organized, 
and  should  receive  said  telegraph  and  empower  their  ofBicers  to 
issue  stock. 

2d.  Plaintiff  has  no  information  sufScient  to  form  a  belief 
whether  said  New  York  State  Telegraph  Company  ever  issued 
stock  upon  such  or  any  order,  but  if  any  stock  was  issued,  it 
was  without  authority  by  the  officers  of  said  company. 

8d.  Plaintiff  has  no  information  sufficient  to  form  a  belief 
whether  any  stock  has  been  transferred  to  said  O'Rielly  on  the 
books  of  said  company  and  now  stands  in  his  name. 

4th.  Plaintiff  states  that  defendants  never  offered  to  return 
said  certificate  or  instrument  delivered  to  them  as  aforesaid,  or 
any  part  thereof. 

6th.  Plaintiff  insists  that  from  the  time  said  O'Rielly  made 
payment  to  the  said  defendants  of  their  claim  as  aforesaid,  to 
the  time  when  they  offered  to  deliver  to  said  O'Rielly  stock  to 
refund  the  amount  so  overcharged  as  aforesaid,  the  said  stock 
and  the  certificate  or  instrument  delivered  to  them  was  greatly 
depreciated  in  value,  and  as  much  as  fifty  per  cent,  of  the  par 
value  thereof,  as  plaintiff  verily  believes. 

Upon  these  pleadings,  the  cause  was  brought  to  a  hearing 
before  Alexander  S.  Johnson,  Esq.,  sole  referee,  and  upon  the 
trial,  after  the  assignment  of  his  claim  to  the  plaintiff  was  proved, 
Henry  O'Rielly  being  sworn  as  a  witness  on  4iie  part  of  the 
plaintiff,  testified  as  follows : — 

The  defendants,  George  B.  Morewood  &  Co.  had  an  account 
against  me  in  September,  1850,  for  about  $20,000.  I  paid  them 
in  an  order,  of  which  this  paper  is  a  copy.  The  following  is  a 
copy  of  such  order : 

New  York,  Sept  26, 1850. 
This  certificate  entitles  Oeorge  B.  Morewood  £  Co.  to  one 
hundred  and  seventy-nine  shares  of  stock  in  the  New  York 

86 
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State  Telegraph  Line,  for  yalue  received  by  me,  at  $100  per 
share  on  settlement  of  account  to  this  date. 

Henbt  O'Kxsxxt. 

I  have  their  receipt,  taken  by  me  at  the  time. 
The  receipt  was  then  read  in  evidence  by  the  plaintiff's  coui- 
sel,  and  the  following  is  a  copy  thereof. 

New  York,  Sept.  26th,  1850. 
Received  from  Henry  O'Rielly,  Esq.,  his  order  on  the  New 
York  State  Telegraph  Co.,  for  one  hundred  and  sev^ty-nine 
shares  of  $100  each,  to  be  issued  to  us  ;  also  his  order  on  the 
Boston  and  Portland  Line  Telegraph  Co.,  for  sixty-two  shares 
of  $100  each,  to  be  issued  to  us,  which  is  in  full  for  all  demands 
to  date — being  for  wire  furnished,  and  certain  notes  amounting 
to  $4642  10,  beyond  the  bills  of  wire. 

Geo.  B.  Mobewood  k  Co. 

The  assignment  of  this  claim  was  given  by  me  at  or  about  the 
date  of  the  assignment. 

The  witness,  on  being  cross-examined,  testified  :  This  assign- 
ment had  nothing  to  do  with  my  general  assignment — the  deeds 
of  trust  of  the  10th  and  26th  December,  to  Mr.  Manfi. 

This  was  to  pay  Mann  money  I  owed  him  on  account  of  the 
construction  of  the  New  York  State  Telegraph  Line. 

The  direct  examination  of  the  witness  being  resumed,  the 
plaintiff's  counsel  asked  the  witness  the  following  question  : 

What  was  the  value  of  the  certificates  you  gave  them  ? 

The  defendants'  counsel  objected  to  the  question. 

The  referee  sustained  the  objection,  and  the  plaintiff's  counsel 
excepted. 

The  plaintiff's  counsel  then  rested  his  case,  whereupon  the 
defendants'  counsel  moved  for  a  non-suit,  which  was  granted. 

To  which  decision  the  plaintiff^s  counsel  excepted. 

Upon  the  report  of  the  referee,  judgment  was  entered  for  the 
defendants  for  their  costs,  adjusted  at  $111  69. 
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J.  H.  Rodman^  for  the  plaintiff. 

The  referee  erred  in  dismissing  the  complaint,  since,  upon  the 
facts  proved,  the  plaintiff  was  certainly  entitled  to  some  relief, 
if  not  to  a  judgment  for  the  whole  sum  demanded  by  the  com- 
plaint ;  but  I  contend  that  we  were  entitled  to  judgment  as 
demanded,  and  that  our  complaint  was  fully  sustained  by  the 
evidence.  The  order  or  certificate  for  the  stock  having  been 
given  and  received  in  payment  as  money,  must  be  treated  as 
money  for  every  purpose.  The  sum  of  J1990  having  been  over- 
paid in  this  manner  by  mistake,  O'Rielly  was  entitled  to  recover 
it  back.  As  the  law  formerly  stood,  the. whole  sum  might  have 
been  recovered  back  in  an  action  of  assumpsit,  and  it  is  the  form 
of  the  action,  not  the  right  of  action,  that  the  code  has  changed. 
It  has  even  been  held  that  the  value  of  land  taken  as  money 
may  be  recovered  as  money  paid,  or  had  and  recovered — a  for' 
tiari  the  value  of  stock,  which  for  so  many  purposes,  is  money 
and  circulates  as  such.  I  rely  upon  the  following  authorities — 
Bardsley  v.  Root  (11  John.  464),  WaUe  v.  Leggett  ^8  Cow.  195), 
Mnslie  v.  WUsm  (id.  662),  and  Tinslar  v.  May  (8  Wend.  561). 
Nor  has  any  real  defence  been  set  up  to  our  demand.  The  only 
defence  in  the  answer  is  the  tender  of  22  shares  and  of  a  small 
sum  of  money  in  addition.  But  O'Rielly  was  not  bound  to  receive 
the  shares  three  months  after  the  settlement,  when  they  may 
have  greatly  depreciated.  He  had  given  an  order,  and  was  not 
bound  to  receive  certificates.  He  was  entitled  either  to  receive 
back  the  order  which  he  gave,  or  the  value  of  the  excess  of 
shares  which  it  embraced,  according  to  the  valuation  put  upon 
them  by  the  parties  in  the  settlement. 

H.  S.  Dodge  J  for  the  defendants. 

The  plaintiff  was  rightly  non-suited.  He  gave  no  evidence 
whatever,  in  support  of  his  demand  as  stated  in  the  complaint. 
As  stated,  it  is  a  money  demand  upon  contract,  not  for  an  over- 
delivery  of  stock,  but  an  over-payment  of  money.  Hence,  the 
evidence  given,  had  it,  in  other  respects,  made  out  a  case,  was 
not  admissible  in  this  action.  (Code,  §  275,  id.  ^  129.)  Nor  is 
the  plaintiff  helped  by  his  reply,  for  the  reply  is  a  complete  depar- 
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tare.    It  sets  up  a  new  case,  and  gives  up  the  case  made  by  tlie 
complaint.    Tet  even  if  we  look  to  the  reply,  it  shows  that  the 
plaintiff  has  no  right  to  maintain  an  action.    It  admits  that  the 
defendants  offered  to  return  the  excess  of  shares,  and  does  not 
aver  that  any  demand  either  for  the  original  order  or  the  stock 
that  it  covered,  or  for  the  excess  of  shares,  was  ever  made  by 
the  plaintiff.    Yet  it  is  plain,  that  to  enable  the  plaintiff  to 
recover  at  all,  such  an  averment  was  indispensable,  and  the 
proof,  so  far  from  supplying  the  defect,  is  directly  the  reverse. 
There  was,  in  fact,  no  demand.    We  further  contend  that  in  no 
form  of  action  could  the  plaintiff  convert  the  defendants'  lia- 
bility to  return  the  exc^s  of  stock  received  by  mistake  (admit- 
ting that  such  a  liability  legally  exists),  into  a  contract  to  pay 
any  price  therefor,  either  its  actual  value  or  the  valuation  at 
which  the  defendants  agreed  to  take  the  residue  for  a  debt, 
otherwise  desperate.    {WiU  v.  Ogden,  13  John.  56 ;  Battk  v. 
Rochester  City  Bank,  3  Coms.  88  ;  Lewis  v.  Lozee,  3  Wend.  79.) 
Upon  every  ground,  therefore,  the  judgment  at  special  term 
should  be  affirmed,  with  costs. 

By  the  Court.  Dueb,  J. — ^Although  in  compliance  with  the 
wishes  of  the  plaintiff's  counsel,  we  reserved  this  case  for  further 
consideration,  our  conviction,  as  expressed  upon  the  ailment, 
is  unchanged — that  the  referee,  had  he  refused  to  dismiss  the 
complaint,  would  have  committed  a  grave  error,  which  we 
shoidd  have  felt  it  our  duty  to  correct  There  was  an  entire 
failure  of  the  proof  that  the  plaintiff  was  bound  to  give. 

A  complaint  must,  in  all  cases,  be  so  framed  and  expressed  as 
to  convey  to  the  mind  of  the  defendant  full  information  of  the 
fiu^ts  which  are  relied  on  as  the  ground  of  the  action,  and  in 
judging  of  its  meaning -the  words  used  are  to  be  understood  in 
tiieir  ordinary  and  popular  sense.  It  is  this  that  the  code  evi- 
dently means  in  requiring  that  the  complaint  shall  be  '*  a  pUnn 
m^  ccmcite  statement  of  the  facts  constituting  the  cause  of  action," 
A  plain  statement  is  one  that  may  be  readily  understood,  not 
merely  by  lawyers,  but  by  all  who  are  sufficiently  acquainted 
with  ihe  language  in  which  it  is  written. 

The  plain  and  obvious  meaning  of  this  complaint,  that  which 
its  words  immediately  and  naturally  suggest,  is  that  OlUelly 
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settled  the  account  rendered  by  the  defendants  by  paying  to 
them,  in  money,  the  whole  amount  they  claimed  to  be  due,  and 
that  it  is  a  sum  of  money  which  he  then  over-paid,  in  conse- 
quence of  an  over-charge  in  their  account,  that  the  plaintiff,  as  his 
assignee,  now  seeks  to  recover.  The  evidence,  however,  shows, 
and  the  plaintiff's  reply,  in  effect,  admits,  that  no  money  what* 
ever  was  paid,  but  that  the  settlement  between  O'Rielly  and  the 
defendants  was  wholly  effected  by  an  order  given  by  him  for 
the  delivery  of  stock.  The  variance  between  the  complaint 
and  the  proof  is,  therefore,  manifest  and  fatal,  unless  we  are 
bound  to  give  a  construction  to  the  former  widely  different 
from  that  which,  it  is  not  denied,  its  terfus  plainly  import. 

That  we  are  so  bound  is  the  argument  on  the  part  of  the  plaintiff. 
The  argument  is,  that  a  payment  in  stock  is,  in  judgment  of  law, 
a  payment  in  money,>and  may  consequently,  with  entire  propriety, 
be  described  as  such  in  the  complaint ;  and  in  support  of  the 
argument,  we  were  assured  that  the  supreme  court  has  recently 
decided  that  a  mode  of  pleading  which  substitutes  a  legal  inter- 
pretation of  the  facts  constituting  the  cause  of  action  for  the 
facts  themselves,  is  not  only  reconcilable  with  the  provisions  of 
the  code,  but  is  that  which,  in  all  cases,  it  is  desirable  should 
be  followed.  According  to  this  argument,  therefore,  and  the 
decision  or  d^isions  to  which  we  were  referred,  this  complaint 
would  have  been  good,  and  would  have  been  sustained  by  the 
proof  actually  given,  had  it  merely  stated  that  the  defendants 
were  indebted  to  O'Rielly  for  the  sum  demanded,  as  money  had 
and  received  by  them  to  his  use,  and  that  this  claim  had  been 
assigned  to  the  plaintiff,  since  it  is  quite  certain  that  money 
over-paid  by  mistake  in  a  settlement  of  accounts,  is,  in  judgment 
of  law,  money  had  and  received  by  the  creditor  to  the  use  of 
the  debtor. 

We  cannot,  however,  without  renouncing  entirely  the  exer- 
cise of  our  own  judgment,  assent  to  the  argument  of  the  counsel, 
or  follow  the  decision  upon  which  it  seems  to  have  been  founded. 
The  language  of  this  court,  and  I  believe  of  all  its  judges,  from 
the  time  the  code  has  been  in  operation,  has  been  uniform, 
that  a  complaint  must  set  forth  all  the  material  and  issuable 
facts  which  are  relied  on  as  establishing  the  plaintiff's  right  of 
action,  and  not  the  inferences  from  those  facts,  which,  under  the 
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advice  of  his  counsel,  he  may  deem  to  be  the  conclnsions  of  law. 
To  draw  the  proper  conclusions  from  the  facts  which  are  relied 
on  as  constituting  a  cause  of  action,  or  a  yalid  defence,  is  the 
exclusive  province  and  duty  of  the  court,  and  to  enable  the 
court  to  discharge  that  duty,  the  facts  themselves,  not  the  con- 
clusions that  are  supposed  to  flow  from  them,  must  be  stated 
in  the  pleading,  without  prolixity,  but  with  reasonable  fulness 
and  certainty.    Every  pleading  under  the  code  must  be  so 
framed  as  to  raise  upon  its  face  the  question,  whether,  admitting 
the  facts  stated  to  be  true,  the  plaintiff  or  defendant  is  entitled 
to  judgment,  instead  of  leaving  that  question  to  be  raised  and 
determined  upon  the  trial,  as  it  necessarily  must  be  left  in  all 
cases  where  the  facts  are  concealed,  and  their  legal  construction, 
or  supposed  legal  construction,  alone  is  stated.    There  can  be 
no  demurrer  to  a  count  for  money  had  and  received,  and  if  such 
a  complaint  is  good,  every  pleading  under  the  code  may  be  so 
framed  as  to  leave  the  adverse  party  in  total  ignorance  of  the 
facts  meant  to  be  proved,  and  yet  be  safe  from  a  demurrer.    Thus, 
the  manifest  design  of  the  code  in  compelling  parties  to  plead 
specially,  by  requiring  the  facts  to  be  stated,  would  be  com- 
pletely frustrated,  and  a  system  of  pleading  be  introduced  which, 
as  universiU  in  its  application,  would  be  far  more  obscure  and 
deceptive  than  that  which  has  been  abolished. 

We  deem  it  needless  to  pursue  the  discussion.  We  believe 
that  the  construction  to  which  we  must  adhere,  is  not  only 
necessary  to  carry  into  effect  the  principal  and  governing  in- 
tent of  the  code,  but  that  there  is  no  other  construction  that 
can  be  reconciled  with  its  language.  The  "  facts  "  which  are 
required  to  be  stated  as  *'  constituting  the  cause  of  action,''  can 
only  mean  real,  traversable  facts,  as  distinguished  from  proposi- 
tions or  conclusions  of  law,  since  it  is  the  former,  not  the  latter, 
that  can  alone,  with  any  propriety,  be>  said  to  constitute  the 
cause  of  action.  It  may  be  true,  that  the  code  has  not  carried 
out  its  own  principles  to  their  legitimate  result,  by  requiring 
the  parties,  in  all  cases,  to  conduct  their  pleadings  to  a  defi- 
nite issue,  but  this  is  certainly  no  reason  for  violating  those 
principles  in  the  construction  of  the  pleadings  that  are  required. 
We  are  not  to  repeal  the  code,  by  judicial  construction,  because 
we  may  believe  it  to  be  imperfect. 
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In  affirming,  as  we  must,  the  decision  of  the  referee,  that 
the  evidence  given,  was  not  admissible  in  support  of  the  com- 
plaint, we  are  not  to  be  understood  as  assenting  to  the  rule  of 
law,  by  which  alone  the  complaint,  in  its  actual  form,  was  sought 
to  be  justified.  We  can  by  no  means  admit,  that  a  delivery  of 
stock  is,  in  all  cases,  equivalent  in  law,  to  a  delivery  of  money, 
corresponding  in  amount  with  the  agreed  value  of  the  stock, 
when  received.  So  far  as  the  mere  satisfaction  of  a  debt  is  con- 
cerned, it  is  so,  but  whether  it  is  so,  as  the  measure  of  a  liability, 
which  the  delivery  creates,  must  depend  entirely  upon  the 
nature  of  the  transaction,  and  the  actual  intentions  of  the  parties. 
If  the  settlement  between  O'Rielly  and  the  defendants,  was  in 
truth,  as  has  been  alleged,  nothing  more  than  a  compromise 
of  a  very  doubtful  debt,  the  application  of  the  supposed  rule 
mi^t  lead  to  the  greatest  injustice,  since  its  effect  might  be  to 
compel  the  payment,  by  the  defendants,  of  a  sum  of  money,  per- 
haps exceeding  the  whole  real  value  of  the  stock  which  they 
received.  The  shares  which  they  consented  to  receive  at  ninety 
per  cent,  may  not  have  been  worth  five^  perhaps,  may  not  have 
been  convertible  into  cash  at  all. 

We  shall  not  now  express  any  opinion  upon  the  nature  or 
extent  of  the  relief  to  which  the  plaintiff,  as  the  assignee  of 
O'Rielly,  may  be  entitled.  It  is  sufficient  to  say,  that  the  dis- 
missal of  this  complaint  will  be  no  bar  to  any  relief,  legal  or 
equitable,  to  which  his  title  in  a  future  suit  may  be  esta- 
blished. 

The  judgment,  upon  the  report  of  the  referee,  is  affirmed, 
with  costs,    (a.) 


(«.)  In  NlghtingttU  and  otkerM  t.  DofnMont  (5  Bnir.  26S-9,)  it  was  held  bj  Lord 
HaiiBfield  and  his  brethren,  that  East  India  stoek,  which  the  defendant^  aa  againat 
the  plaintififl^  was  not  entitled  to  retain,  oonld  not  be  treated  as  money,  inan  aetioo 
for  money  had  and  reeaived ;  the  proper  remedj  was  in  equity. 
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DowHiHG  W.  Grates  and  Hsnbt  A.  Mkbbill  v.  Bjbbmas 

Friend. 

Wbcrt  a  creditor  took  from  a  debtor  owing  him  $892  SI,  a  note  for  ^22  8S, 
made  bj  a  third  person,  payable  to  the  order  o(  and  indorsed  by  the  maker, 
and  bj  htm  only,  and  gare  a  writing,  stating  that  the  note  was  reeezred  "on 
aeeami<»  withoot  reeonne^"  and  on  the  makei's  fiuling  to  pay  the  anU^  hrooght 
a  soit  against  his  debtM;  on  the  original  indebtedness : 

BtU,  that  the  writing  imported  an  aoceptaaoe  of  the  note  as  absolute  payment, 
and  that  a  eontemporaneons  rerbal  agreement  to  accept  it  as  a  conditional  pay- 
ment, eoold  not  be  shown. 

Iha  mle  allowing  parol  eridenee  to  Tnry  or  eiplaia  a  rteeifi,  k  United  to  a  tech- 
nical rmeipi,  in  Uie  striet  sense  of  that  tern^  and  not  to  a  clause  in  the  aatnra 
of  the  contract 

The  party  may  ayoid  snch  a  writing;  by  showing  mistake,  frand,  or  imposition  is 
obtaining  the  exeeotion  and  dcHrery  of  it 
(Befcfe  SAirnrou^  Dtno^  A  Boswonm,  J.  J.) 
April  19 ;  May  Ifi^  18(2. 

The  plamtifis,  from  time  to  time,  sold  merchandise  to  defend- 
mnt  On  the  11th  of  March,  1851,  he  was  owing  them,  on 
account,  $892  81,  and  passed  to  them  a  note  made  by  one  Isaac 
H.  Clark,  payable  to  the  order  of,  and  indorsed  by  the  maker, 
for  $322  88,  payable  at  bank  6  months  from  its  date,  and  at  the 
time  of  transferring  it,  took  a  receipt  reading  thus,  viz. : 

"  New  York,  March  11th,  1851. 
"  Beceiyed  from  Mr.  H.  Friend,  Isaac  Olark's  note,  Feb.  6, 
1851,  at  6  months,  for  three  hundred  and  twenty-two  dollars 
and  eighty-three  cents,  on  account,  without  recourse. 
"  $322  83.  D.  W.  Graves  &  Co. 

"PerP.BisseH." 

The  defendant  subsequently  paid  $69  50,  the  balance  of  the 
account,  *'  claiming  it  as  in  fdl  for  l>alance,"  the  plaintiffs  "  re- 
fusing to  receive  it  as  a  balance,^'  and  insisted,  when  receiving 
it,  that  they  took  it  "  on  account."  This  action  is  brought  to 
recover  an  alleged  balance  due  on  the  first  of  July,  for  merchan- 
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dise,  being  the  portion  of  the  account  coyered  by  the  note 
described  in  plaintiffs^  receipt.  The  defendant  pleads  the 
delivery  and  acceptance  of  this  note,  in  satisfaction,  pro  tantOf 
of  the  indebtedness  of  $392  81,  on  the  11th  of  March,  and  a 
subsequent  payment  of  the  balance  in  cash.  The  evidence 
shows  that  Bissell  was  a  clerk  of  the  plaintiffs,  but  had  no 
authority  to  receive  or  receipt  notes  in  satisfaction  of  accounts 
owing  to  them.  That  Graves  was  absent  when  this  note  was 
offered,  that  Bissell  told  the  defendant  he  had  no  authority  to 
take  it,  and  Mr.  Merrill,  who  was  in  the  store,  on  being  referred 
to,  refused  to  take  it  without  the  assent  of  Graves.  Defendant 
then  said,  if  they  would  take  the  note,  he  would  leave  it  for 
Graves's  decision,  and  that  if  it  was  not  satisfactory  to  Graves, . 
he  would  take  it  back,  and  tear  up  the  receipt.  On  these  terms 
the  note  was  taken.  Merrill  authorized  Bissell  to  give  the 
receipt  under  that  agreement.  The  day  after  Graves  i^etumed, 
Bissell  handed  him  the  note,  saying  it  was  left  for  him  to  decide 
about.  The  next  day  defendant  called  on  Bissell,  to  know  what 
Graves  said  about  it,  and  was  told  that  he  had  not  as  yet  said 
anything.  Defendant  spoke  immediately  of  Clark's  having 
failed,  and  then  Bissell  told  him,  if  that  was  the  case,  he  might 
as  well  take  the  note  back.  A  day  or  two  after,  when  he  came 
in  the  store,  it  was  offered  to  him,  and  it  was  subsequently 
taken  to  his  place  of  business  and  tendered  to  him,  and  he 
refused  to  take  it  back. 

The  court  ordered  a  verdict  for  the  plaintiff  for  $886  22, 
subject  to  the  opinion  of  the  court  at  general  term,  on  the  ques- 
tion  of  law  on  a  case  to  be  made,  with  liberty  to  either  party  to 
turn  the  same  into  a  bill  of  exceptions. 

> 

E.  W.  StcuglUon,  for  plaintiffs. 

F.  TObtt,  for  defendant. 

By  the  Court.  Bosworth,  J. — ^The  first  question  properly 
arising  on  the  case  made,  is  this  :  Is  the  writing  of  March  11th 
a  receipt,  open  as  such  to  explanation  and  contradiction  in  all 
respects,  or  does  it  contain  clauses  of  contract  which  cannot 
be  varied  by  evidence  of  cotemporaneous  verbal  agreements, 
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by  which,  in  a  certain  event,  the  contract  was  to  be  inopera- 
tive and  of  no  effect?  If  the  latter  be  its  true  character,  a 
new  trial  must  be  granted.  It  cannot  be  pretended  that  the 
want  of  authority  in  Bissell  to  sign  the  receipt,  or  that  the 
transfer  of  the  note,  under  a  fraudulent  concealment  of  the  fail- 
ure of  the  maker,  is  so  incontestable  as  to  justify  the  court  in 
withdrawing  either  of  these  facts  from  the  consideration  of  the 
jury,  and  determining  them  in  favor  of  the  plaintiff. 

There  can  be  no  question  that  by  the  law,  as  settled  in  this 
state,  the  taking  of  a  note  made  by  a  third  person,  on  account 
of  a  precedent  debt,  is  no  payment  unless  it  be  so  agreed  at  the 
time,  and  that  it  is  payment  when  transferred  and  accepted 
under  this  agreement.  Does  the  payment  of  March  11th  import 
that  the  plaintiffs  took  the  note  described  in  it  unconditionally, 
at  their  own  risk  ?  Unless  it  means  that,  no  force  at  all  can  be 
attached  to  the  words  "  without  recourse."  The  defendant's 
name  was  not  on  the  note,  he  could  not  be  charged  as  a  part^ 
to  it,  or  made  liable  for  the  payment  of  it.  These  words,  there- 
fore, could  not  refer  to  any  actual  or  apparent  contingent  lia- 
bility of  his  as  a  party  to  the  note.  In  no  conceivable  circum- 
stances could  there  be  any  recourse  to  him  as  a  party  to  the 
paper.  The  only  thing  to  which  they  can  apply  is  the  '^  amount" 
of  his  account  for  which  the  note  was  received.  The  words, 
'*  without  recourse,"  when  added  to  the  payee's  indorsement  of 
a  promissory  note,  have  acquired  a  fixed  legal  meaning,  and  the 
effect  is  to  exonerate  him  from  all  liability  as  a  party  to  the 
note.    (Chitty  on  Bills,  254-255.) 

The  fair  and  natural  meaning  of  the  words,  ''without  re- 
course," as  here  used,  is,  that  the  note  is  taken  at  the  risk  of 
the  plaintiffs,  and,  consequently,  as  payment.  Having  con- 
tracted to  take  it  as  payment,  it  is  not  competent  to  prove  a 
cotemporaneous  verbal  agreement,  that  it  was  taken  as  a  con- 
ditional payment,  or,  in  other  words,  that  they  agreed  to  take 
it  as  payment,  unless,  on  inquiry,  they  were  dissatisfied  with  it, 
and  that,  in  such  an  event,  it  was  to  be  no  payment,  but  they 
might  return  it.  An  instrument  in  the  form  of  a  receipt,  may 
also  contain  clauses  of  contract.  In  such  a  case,  so  much  of  it 
as  is  in  the  nature  of  a  contract,  falls  within  the  general  rule 
that  it  cannot  be  varied  by  proof  of  verbal  instructiona  given, 
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or  of  a  verbal  agreement  made  at  the  time,  inconsistent  with 
its  terms  (3  Sand.  S.  C.  R.  p.  7,  Wdfe  v.  Myers)  or  with  its 
kgal  effect.  {Cherry  v.  HoUy,  14  Wend.  26  ;  Mks  if  Richmond 
V.  Culver  fy  FooU,  8  Barb.  S.  C.  R.  205  ;  6  id.  468,  EgleUan  v. 
Knickerbocker.) 

If  the  constmction  here  pnt  upon  the  words,  '^  without  re- 
course," is  correct,  Kellogg  v.  Richards  (14  Wend.  116),  is  an 
authority  in  point,  that  their  legal  effect  cannot  be  obviated  or 
varied  bj  proof  of  a  verbal  agreement,  made  at  the  same  time, 
inconsistent  with  it,  or  operating  as  a  defeasance  of  it :  where 
a  written  contract  is  made  by  the  parties,  the  writing  is  the  sole 
evidence  of  the  contract,  and  in  intendment  of  law,  all  cotem- 
poraneous  conversations  and  verbal  agreements  are  merged  in 
it,  and  cannot  be  proved  to  restrict,  enlarge,  or  defeat  it. 

House  V.  Low,  2  J.  R.  378,  is  not  in  conflict  with  Kellogg  v. 
Richards.  In  the  former,  so  far  as  appears  from  the  report  of 
the  case,  it  was  simply  a  receipt  "  in  full,"  and  an  issue  was 
joined  and  tried  without  objection,  whether  it  was  given  on  a 
condition  which  had  never  been  performed  :  the  court  affirmed 
the  judgment  of  the  justice,  on  the  ground  that  such  an  issue 
had  been  formed  and  tried  without  objection,  and  added  "  and  a 
receipt  may  be  explained  by  parol." 

It  has  been  held  that  a  receipt,  stating  in  terms,  that  the  thing 
received  is  received  "  in  full,"  is  not  in  legal  effect  a  declara- 
tion that  the  party  expressly  agreed  to  take  it  at  his  own  risk, 
or  absolutely  as  payment ;  and  that  such  a  receipt  does  not  pre- 
clude the  party  giving  it,  from  showing  that  the  thing  received 
was  in  part  the  note  of  a  third  person,  who  became  insolvent 
before  its  maturity,  and  failed  to  pay  it.  In  this  case  the  pre- 
cedent debt  was  larger  in  amount  than  the  note  received.  If  it 
was  merely  taken  "  on  account,"  and  to  be  a  payment  pro  tanto 
if  paid,  the  receipt  would  naturally  have  terminated  with  those 
words  ;  but  in  addition  to  that,  the  further  words  '*  without  re- 
cover," were  added.  Suppose  the  added  words  had  been  ''  at 
our  own  risk,"  would  the  meaning  or  legal  effect  of  the  paper 
have  differed  in  any  respect  from  the  present  one  ?  Would  it 
not  clearly  have  imported  that  the  plaintiffs  took  it  absolutely 
as  payment? 

There  was  no  pretence,  or  offer  at  the  trial,  to  show  that  the 
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words  "  without  recourse/'  when  thus  used,  have  acquired  and 
are  treated  among  merchants,  as  having  a  specilic  meaning  well 
understood,  and  incompatible  with  liie  idea,  that  the  thing  thus 
received,  was  taken  unconditionally  as  payment,  (4  Hill,  104, 
Goodyear  v.  Ogden  ;  Ed.  107,  Dawson  v.  Kittel,)  On  the  case  as 
presented,  effect  must  be  given  to  these  words,  according  to 
their  natural  and  obvious  meaning. 

We  think  the  obvious  meaning  and  legal  effect  of  the  writing 
in  question,  are  as  above  stated,  and  that  the  verdict  must  be 
set  aside,  and  a  new  trial  ordered. 

On  a  new  trial  it  will  probably  be  open  to  the  plaintiffs,  to 
show  mistake,  fraud,  or  imposition,  in  obtaining  the  execution 
and  delivery  of  the  receipt,  {McKinstry  v.  Persall,  3  J.  R.  818.) 

The  receipt  or  contract,  when  set  up  as  an  item  of  evidence, 
will  undoubtedly  be  impeachable,  upon  any  ground  which  would 
have  been  a  good  reply  to  it,  had  it  been  set  up  in  the  answer, 
as  a  bar  to  the  action.  A  new  trial  must  be  granted,  with  costs, 
to  abide  the  event. 


Petbb  Scott  v.  Oeoboe  W.  Pentz. 

When  upon  th«  trial  of  a  cause,  it  is  doubtful  upon  the  eridenee,  whether  a  writ- 
ten oontraot  for  the  sale  of  goods,  signed  bj  the  rendor,  and  deliTered  to  the 
purchaser,  was  delivered  absolntelj  or  conditionally,  the  question,  as  a  questioa 
of  faot,  must  be  submitted  to  the  jury.  When  a  condition  outside  of  the  eonr 
tract  is  annexed  to  its  delivery,  the  purchaser  must  be  allowed  a  reasonable 
time  for  its  performance,  and  if  within  that  time  he  tenders  a  performance,  the 
agreement  becomes  absolute. 

When  a  part  of  such  a  written  contract  is  torn  off  by  violence,  by  a  party  who 
had  signed  and  delivered  it^  he  is  presumed  to  have  destroyed  it^  and  parole 
evidence  of  its  contents  may  therefore  be  given  without  notice  to  produce  it 

New  trial  granted  with  costs  to  abide  the  event 
(Before  SiirniOBn^  Dun,  and  BoawonH.) 
April  20;  May  29,  1852. 

This  was  an  appeal  from  a  judgment  at  a  special  term,  and  a 
motion  for  a  reversal,  and  a  new  trial,  was  now  made,  founded 
upon  a  bill  of  exceptions. 
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The  action  was  for  the  breach  of  a  contract,  by  which  the 
defendant  held  and  agreed  to  deliver  to  the  plaintiff,  at  a  cer- 
tain price  to  be  paid  op  delivery,  200  salted  hides. 

The  defendant,  in  his  answer,  alleged  that  no  written  con- 
tract had  been  delivered,  and  tJiat  the  agreement,  if  any  had 
been  made,  was  rescinded. 

The  proceedings  on  the  trial  appear  in  the  bill  of  exceptions, 
which  is  as  follows  : — 

Afterwards,  that  is  to  say,  on  the  24th  day  of  December, 
A.  D.  1851,  the  said  action  came  on  to  be  tried  before  the 
Honorable  Judge  Mason,  one  of  the  judges  of  the  said  court, 
and  a  jury,  whereupon  the  plaintiff,  to  maintain  and  prove  the 
said  issues  on  his  part,  called  to  the  stand  Michael  O'Connor, 
who  being  duly  sworn,  testified  : 

That  he  knows  plaintiff  and  defendant ;  was  present  at  a 
transaction  between  them  on  the  third  day  of  July  last ;  it 
took  place  at  the  office  of  the  defendant  Pentz,  in  South  street ; 
accompanied  plaintiff  Scott  to  the  office.  Witness  on  behalf  of 
Mr.  Scott,  asked  defendant  what  he  would  take  per  pound  for 
200  dry  salted  hides  which  he  had  to  dispose  of.  Defendant 
asked  6|  cents  per  pound,  cash.  After  some  conversation,  he 
agreed  to  sell  them  at  6  cents  per  pound,  which  Mr.  Scott 
accepted,  or  which  witness  accepted  on  his  behalf.  Witness 
suggested  that  a  memorandum  of  sale  should  be  made.  After 
conversation  with  some  third  party  in  the  office,  Pentz  con- 
sented ;  a  memorandum  was  made,  signed  by  Scott,  and  handed 
to  Pentz ;  Pentz  having  examined  the  memorandum,  passed  it 
to  a  young  man  in  the  office,  and  requested  him  to  make  a  copy 
of  it ;  this  being  done,  the  copy  was  passed  to  Pentz  for  his 
signature ;  Pentz  signed  it,  and  gave  it  to  Scott,  and  remarked 
that  as  he  did  not  know  Scott  or  witness,  he  should  require  to 
have  a  deposit  for  amount  of  hides  ;  witness  said  that  though 
they  were  willing  to  give  a  deposit,  a  reference  might  do  as 
well,  and  named  Denniston  A  Wood,  bankers.  Wall  street,  as 
reference  ;  Pentz  said  that  would  do,  or  in  substance,  that  the 
reference  was  satisfactory  :  witness  and  Scott  were  about  to 
depart,  when  witness  suggested,  to  obviate  trouble  of  calling 
iqpon  the  said  parties  referred  to,  Denniston  &  Wood,  that  as  he 
^d  some  fifty  or  sixty  dollars  about  him,  he  would  give  it  to 
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Pentz.  On  making  this  offer  to  Pentz,  he  said  he  would  require 
$400  as  a  deposit ;  witness  tried  to  reason  him  into  the 
belief  that  that  was  an  unbusiness-like  request,  inasmuch  as  the 
entire  amount  was  not  so  much  ;  as  Pentz  on  reference  to  his 
invoices  or  correspondent's  adyices  had  found  that  the  gross 
weight  of  the  hides  averaged  about  30  pounds  each  ;  witn^ 
judged  from  that  fact  that  the  hides  would  not  amount  to  $400, 
and  tried  to  reason  him,  Pentz,  into  the  belief  that  it  was  incon- 
sistent to  demand  $400  ;  Pentz  became  suddenly  obstinate,  and 
seemed  not  to  be  pleased  with  anything  else  than  (400  as  a 
deposit ;  witness  then  said  that  as  nothing  else  would  please 
him,  (Pentz,)  he  would  go  and  bring  $400  on  behalf  of  Scott, 
and  told  Scott  to  remain  while  witness  was  doing  so ;  just  as 
witness  said  that,  Pentz  attempted  to  take  the  memorandum  out 
of  his  (witness's)  hands,  saying,  "  leave  this  ;"  witness  resisted 
this,  and  in  Pentz's  attempting  to  take  the  contract,  and  wit- 
ness's resistance,  the  contract  was  torn  ;  it  was  not  all  torn ; 
witness  remonstrated  with  Pent^  on  the  impropriety  of  such  a 
proceeding,  and  told  him  his  conduct  was  not  gentlemanly,  but 
said  nothing  to  give  offence  ;  Pentz  then  replied  in  substance, 
that  he  did  not  desire  to  follow  up  the  contract ;  witness  went 
away  and  returned  with  the  $400,  which  he  offered  to  Pentz. 

Plaintiff's  counsel  here  handed  a  paper  to  the  witness,  who 
testified :  The  paper  now  shown  to  me,  is  the  memorandum 
signed  by  Pentz,  which  he  tried  to  take  from  me,  or  at  least,  as 
much  of  it  as  remained  in  my  possession  ;  I  had  read  it  before 
it  was  torn,  and  knew  at  that  time  its  contents  ;  I  framed  the 
original  memorandum ;  another  paper  was  at  the  same  time 
placed  in  the  witness's  hands,  which  he  stated  to  be  a  copy  of 
the  torn  agreement,  made  by  him  in  about  20  minutes  after  the 
occurrence  above  mentioned. 

Plaintiff's  counsel  here  prgposed  to  read  said  torn  agreement, 
and  the  said  copy  thereof,  but  the  reading  of  the  same,  or  a  copy 
thereof,  was  objected  to  by  defendant's  counsel,  on  the  grounds : 

1st.  That  there  was  no  suflGicient  delivery  proved  of  the  origi'> 
nal  contract,  and  second,  that  secondary  evidence  of  the  origi- 
nal was  not  admissible,  and  that  notice  to  produce  the  portion 
of  the  memorandum  in  defendant's  possession  had  not  been 
given. 
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The  judge  plecided  that  neither  the  contract  nor  the  copy 
should  be  read.  To  which  decision  plaintiffs  counsel  duly 
excepted. 

Same  witness  in  continuation,  testified :  When  witness  brought 
back  (400,  he  told  Pentz  that  was  the  sum,  he,  Pentz,  required  ; 
Pentz  said  he  would  not  have  it  now,  and  refused  to  carry  out 
the  contract  or  complete  the  bargain  ;  witness  then  left ;  he 
subsequently,  in  the  course  of  the  same  day,  took  a  letter  from 
plaintiff's  attorney  to  Pentz  ;  Pentz  said  he  would  give  an  an- 
swer. 

In  reply  to  a  juror,  witness  said :  That  in  the  above  transac- 
tion  he  acted  as  the  friend  of  the  plaintiff,  not  as  a  broker ;  was 
not  a  partner  of  plaintiff's  at  that  time,  but  is  a  partner  now. 

Plaintiff's  counsel  was  proceeding  to  examine  witness  as  to 
the  value  of  the  hides,  with  a  view  to  ascertain  the  amount  of 
damages,  when  counsel  for  defendant  objected,  on  the  ground 
that  it  was  unnecessary  to  prove  the  amount  of  damage  until 
the  plaintiff  proved  a  contract,  and  the  judge  decided  that  un- 
less the  plaintiff  could  give  some  further  evidence  of  a  contract, 
he  would  not  receive  evidence  of  the  amount  of  damage  sus- 
tained for  the  breach  of  a  contract  unproven  ;  to  which  decision 
plaintifi^s  counsel  duly  excepted. 

Plaintiff  thereupon  rested  his  case,  and  defendant's  counsel 
asked  for  a  dismissal  of  the  complaint. 

Plaintiff's  counsel  opposed  said  motion,  and  insisted  that  he 
was  entitled  to  go  to  the  jury. 

His  honor,  the  presiding  judge,  dismissed  the  complaint,  on 
the  ground  that  no  sufficient  evidence  had  been  given  of  the 
execution  and  delivery  of  a  contract  in  writing,  to  which  deci- 
sion plaintiff's  counsel  duly  excepted,  and  his  exception  was 
entered. 

Cy  Gorman  for  appellant. 

H.  A.  Cram,  Jot  req>ondent. 

Bt  the  Court.  Sandfobd,  J. — When  the  plaintiff  proposed 
to  read  in  evidence  the  torn  agreement,  and  the  copy  of  the 
entire  agreement,  he  had  proved  presumptively,  that  the  parties 
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had  agreed  upon  the  terms  of  a  sale  of  the  hides,  a  written  con- 
tract, expressing  those  terms,  had  been  signed  by  the  plaintilT, 
and  received  by  the  defendant,  and  a  transcript  of  the  same 
signed  by  the  latter,  and  deliyered  to  the  plaintiff.  After  this, 
and  before  the  parties  separated,  the  defendant  had  dictated  a 
farther  term  or  condition  of  the  sale,  and  then  acquiesced,  ap- 
parently, in  a  sabstitute  for  that.  And  when  the  plaintiff  was 
finally  leaving,  he  fell  back  on  the  deposit,  thus  preyionsly  dic- 
tated, and  when  the  plaintiff  returned  with  the  deposit,  and 
offered  to  comply  with  his  very  unreasonable  demand  in  that 
particular,  he  repudiated  the  contract  altogether. 

It  seems  to  us  very  clear,  that  on  the  evidence  thus  given,  and 
on  the  written  agreement  proposed  to  be  read,  the  plaintiff  was 
entitled  to  take  the  verdict  of  the  jury,  on  the  question,  whether 
the  agreement  was  not  delivered  absolutely,  before  the  defimd- 
ant  made  any  remark  about  the  required  deposit.  It  was  a 
question  of  intention,  as  to  which  there  might  be  some  doubt  in 
consequence  of  what  was  said  after  he  signed  the  contract  and 
gave  it  to  the  plaintiff.  The  weight  of  the  evidence  on  that 
point  was  decidedly  in  favor  of  the  plaintiff.  Certainly  it 
was  such  that  the  court  could  not,  with  propriety,  withdraw 
it  from  the  consideration  of  the  jury,  and  hold  it  in  favor  of  the 
defendant. 

If  the  contract  were  delivered  conditionally,  that  condition 
was  the  deposit  of  four  hundred  dollars.  The  plaintiff  was 
entitled  to  a  reasonable  time  in  which  to  make  the  deposit,  and 
so  far  as  it  appears  in  the  case,  he  did  make' it  within  the  requi- 
site time.  If  he  did,  the  condition  was  fulfilled,  and  the  delivery 
of  the  contract  became  absolute.  It  is  a  mistake  to  suppose 
that  the  delivery  on  the  part  of  the  defendant  was  revocable, 
and  that  the  moment  the  plaintiff  left  to  go  after  the  money 
required  to  be  deposited,  the  defendant  could  revoke  the  con- 
tract and  refuse  to  be  bound  by  it. 

There  was  a  full  and  complete  written  contract  between  ike 
parties,  signed  and  delivered,  to  take  effect  on  the  doing  of  an 
act  without  the  contract,  which  in  point  of  law,  no  time  for  it 
being  stipulated,  was  to  be  done  in  a  reasonable  time.  Until 
that  time  elapsed,  the  drfendant  was  not  at  liberty  to  with- 
draw from  the  contract.    He  could  not  recall  what  had  been 
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done.  He  conid  rely  only  upon  the  condition,  and  avail  him- 
self of  its  breach  as  the  reason  why  he  should  not  be  bound.  If 
the  condition  were  performed,  his  engagement  became  absolute. 

If  the  proof  given  did  not  show  conclusively  that  the  plaintiflF 
complied,  in  a  reasonable  time,  with  the  condition  attached  to 
the  delivery,  it  was  at  least  sufficient  to  go  to  the  jury  on  that 
question. 

It  does  not  appear  for  what  cause  distinctly,  the  learned  judge 
refused  to  permit  the  mutilated  agreement  and  the  copy  of  the 
entire  contract  to  be  read.  If  it  were  because  the  delivery  of 
the  contract  was  incomplete,  or  was  revoked,  what  we  have 
said  on  that  subject  disposes  of  the  point.  If  it  were  because 
no  notice  had  been  given  to  the  'defendant  to  produce  the  por- 
tion of  the  mutilated  paper  which  he  had  torn  ofif  in  his  struggle 
to  take  it  from  the  witness,  we  think  the  decision  excluding  it 
was  erroneous. 

The  party  against  whom  the  parol  evidence  of  the  missing 
portion  was  offered,  had  effected  the  physical  destruction  of  the 
instrument  to  the  extent  of  that  portion.  He  had  torn  it  off  by 
violence,  with  the  obvious  intention  of  destroying  the  whole. 
He  sought  the  paper,  not  to  keep  it  as  a  valid  instrument,  but 
to  avoid  it.  His  acts  show  that  if  he  had  succeeded,  he  could 
have  cancelled  it.  There  is  no  evidence  that  he  actually  kept 
the  fragment  which  he  tore  off,  and  from  the  circumstances  of 
the  act,  the  court  was  bound  to  presume  that  he  did  not.  As 
against  him,  the  plain  determination  to  destroy  the  whole,  is 
sufficient  evidence,  at  least  presumptively,  that  he  destroyed  the 
part  which  he  obtained. 

It  follows  that  the  plaintiff  was  at  liberty  to  produce  the 
mutilated  contract,  and  to  supply  the  part  torn  off  by  parol 
evidence. 

The  judgment  at  the  special  term  must  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event  of  the  suit* 
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Bethuel  Phelps,  Respondent,  v.  James  A.  WiLLijjcsoir  and 

James  Bishop,  Appellants. 

Under  *  bill  of  lading  in  the  nsiud  fono,  the  eonTeynnoe  and  delrrery  of  the  goods 
k  A  condition  precedent  to  the  right  of  the  ■hip^wner  or  master  to  the  psEjvient 
'  of  freight 

Hence,  freight  paid  in  adyance,  if  the  goods  hare  not  been  carried  and  deUrered 
according  to  the  bill  of  lading,  maj  in  all  eases  be  recoTcred  back,  nnleas  there 
is  a  special  agreement  to  the  oontraiy. 

Hie  rights  of  the  shipper  in  this  retpecti  are  not  affected  bj  the  exception  in  the 
bill  of  lading  of  the  dangers  of  the  seas.  The  effect  of  this  elaose  is  onlj  to 
exempt  the  ship-owner  from  his  common  law  liability  for  the  Talne  of  the  goods 
when  lost  bj  the  perils  of  the  sea. 

Mtld,  that  the  plaintiff  was  entitled  to  recorer  back  the  freight  Which  he  had 
advanced,  on  goods  shipped  for  California,  althoogh  the  Toyage  had  been  broken 
up  and  the  delivery  of  the  goods  prcYCnted  by  the  dangers  of  the  sea,  then 
being  BO  evidence  of  a  special  contract  varying  that  contained  in  the  bill  of 
lading. 
(Before  SANi>roBi>»  Don,  A  Boswom^  J.  J.) 
April  21 ;  May  29, 1852. 

.  Ok  the  81st  of  January,  1848,  the  plaintiff  shipped  at  New- 
York,  in  good  order,  a  quantity  of  merchandise,  on  board  of  a 
barque  called  the  Undine,  belonging  to  the  defendants,  bound 
for  California  and  Oregon.  The  master  of  the  barque  signed 
and  deliyered  to  Phelps  a  bill  of  lading  in  the  ordinary  form, 
which  acknowledged  the  receipt  of  the  goods  on  board  in  good 
order,  and  stated  that  they  were  ''  to  be  delivered  in  Wee  good 
order,  and  toell  condiHoned,  at  the  port  of  San  Francisco  (the  dan- 
gers  of  the  seas  only  excepted)  to  N.  K.  Benton,  or  his  assigns, 
he  or  they  paying  freight  for  the  said  merchandise,  as  for  merchan- 
dise with  primage  and  average  accustomed."  The  freight  and 
primage  amounted  to  $774  31.  After  the  goods  were  on  board 
and  the  bill  of  lading  had4>een  delivered,  the  plaintiff  paid  or 
advanced  the  amount  of  the  freight  and  primage  to  the  defend- 
ants. Whether  this  was  advanced  in  anticipation  of  the  perfor- 
mance by  the  defendants,  of  their  contract  to  deliver  the  goods 
safely  and  in  good  order  in  California,  as  is  alleged  in  the  com- 
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plaint,  or  was  a  payment  of  freight  in  advance  upon  an  agree- 
ment on  his  part  to  take  the  risk  and  dangers  of  the  seas,  in 
consideration  of  the  defendants  receiving  the  goods  on  board 
and  underUiking  to  carry  them,  as  is  set  up  in  the  answer,  but 
denied  by  the  reply,  there  is  no  evidence  either  the  one  way  or 
the  other,  except  such  as  is  to  be  inferred  from  the  fact  that  the 
amount  of  the  freight  and  primage  was  actually  paid  in  advance 
at  New  York.  No  evidence  in  relation  to  the  fact  of  the  pay- 
ment being  made,  or  the  time  when,  or  circumstances  under 
which  it  was  made,  was  given.  The  pleadings  show  the  fact 
that  it  was  made  after  the  goods  were  shipped. 

The  barque  sailed  from  New  York  on  the  2d  of  Feb.,  1848, 
and  on  the  voyage  the  said  barque  encountered  perils  of  the 
seas,  and  became  disabled  thereby,  and  was  thus  prevented  from 
completing  the  voyage  or  delivering  the  cargo.  The  voyage 
was  broken  up  and  abandoned,  and  the  barque  as  well  as  the 
goods  were  sold  and  disposed  of  by  the  master.  This  action 
was  brought  to  recover  back  the  $774  81,  and  interest  from  the 
time  it  was  advanced.  The  judge  before  whom  it  was  tried, 
decided  that  the  plaintiff  was  entitled  to  recover,  and  directed 
a  judgment  to  be  entered  for  the  plaintiff  for  (926  14,  the 
amount  claimed,  to  which  decision  the  defendants  excepted. 
The  cause  was  now  heard  upon  an  appeal  from  this  judgment. 

Wm.  M.  Evarts,  for  the  respondents,  made  and  argued  the 
following  points. 

I.  The  defendants  contracted  with  the  plaintiff  by  a  bill  of 
lading,  to  convey,  in  the  barque  Undine,  certain  merchandise, 
from  New  York  to  San  Francisco,  for  freight  and  primage, 
amounting  to  $774  81. 

This  sum  the  plaintiff  paid  in  advance. 

The  voyage  was  never  completed,  nor  the  plaintiff's  cargo 
delivered  by  defendants,  the  barque  having  "  encountered  perils 
of  the  seas,  and  become  disabled  thereby,  and  thus  prevented 
from  completing  the  voyage  or  delivering  the  plaintiffs  cargo." 

II.  The  freight  money  having  been  paid  for  the  carriage  of 
the  plaintiff's  cargo,  the  consideration  of  its  payment  has  wholly 
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failed,  and  it  is  recoverable  back  (8  Kent  Com.,  p.  226,  4th  ed. ; 
Watson  V.  Duykinck,  8  Johns.  R.  335;  Detouches  v.  Peck,  9 
Johns.  R.  210  ;  Griggs  v.  Austin,  8  Pick.  20  ;  Pitman  v.  Hooper, 
3  Sumn.  66  ;  Mashiter  v.  BuUer,  1  Camp.  84.) 

III.  The  exception  in  the  bill  of  lading  of  *'  the  dangers  of 
the  seas,"  touches  only  the  liability  of  the  ship-owner  in  respect 
of  the  cargo  lost  by  snch  dangers.  In  the  frustration  of  the 
voyage  by  such  dangers,  the  ship-owner  earns  no  freight ;  he 
has  no  claim  for  it,  if  it  has  not  been  paid  ;  he  must  refund  it, 
if  it  has  been  paid,  in  expectation  of  his  earning  it. 

IV.  The  judgment  below  should  be  a£Girmed  with  costs. 

7*.  Romeyn,  for  the  appellants,  made  and  argued  the  following 
points : 

I.  The  goods  were  not  delivered  through  the  dangers  of  the 
seas,  which  were  excepted  from  the  contract  by  the  bill  of 
lading. 

The  complaint  does  not  aver  any  negligence  or  unskilfulness. 

The  proof  showed  that  the  voyage  was  broken  up  through 
perils  of  the  sea?,  and  that  the  vessel  thereby  became  disabled 
(see  Schooner  Reeside,  2  Sumner  567  ;  1  Phillips  on  Ins.,  635). 

II  The  provision  in  the  bill  of  lading  that  the  consignee  or 
his  assigns  are  to  pay  freight,  does  not  absolve  the  consignor 
from  liability,  nor  oblige  the  master  or  ship-owner  to  look  to 
consignee  alone.  This  provision  is  intended  only  for  the  benefit 
of  the  master  (8  Kent,  6  ed.,  222  ;  Tapley  v.  Martins,  8  Tmn. 
Rep.  451 ;  Shephard  v.  De  Bemales,  13  East.  665 ;  Abbott  on 
Shipping,  415,  416). 

III.  The  payment  by  the  consignor  of  freight  in  advance  was 
absolute  and  unconditional. 

IV.  The  freight  having  been  paid  in  advance,  without  any 
agreement  to  return  it,  it  is  a  presumption  at  law  that  it  is  not 
to  be  returned,  if  the  voyage  fails  without  the  fault  of  the  ship- 
owner, and  through  the  excepted  dangers. 

1st.  Such  is  the  rule  of  the  English  law  (Anonymous  case,  11 
Showers  283  ;  De  SUvale  v.  Kendall,  4  Maule  and  Sel.  37  ;  Saun- 
ders V.  Drew,  8  B.  and  Ad.  445). 
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2d.  It  is  on  principle. 

8d.  The  rule  in  the  courts  of  this  state  is  not  so  settled  as  not 
to  admit  of  further  consideration  (3  Kent,  227,  Note  C). 

By  the  Court.  Bosworth,  J. — The  rights  of  the  parties 
under  the  contract  evidenced  by  the  bill  of  lading,  if  they  are 
to  be  determined  by  that  only,  are  free  from  doubt.  The  con- 
veyance and  delivery  of  the  goods  by  the  defendants  is  a  condi- 
tion precedent  to  their  right  to  freight.  The  contract  is  in  its 
nature  an  entire  contract,  and  must  be  completely  performed  by 
the  delivery  of  the  goods  at  the  place  of  destination,  to  subject 
the  shipper  to  a  liability  to  pay  any  freight.  The  cases  in 
which  a  partial  payment  may  be  claimed,  upon  principles  of 
equity,  as  applicable  to  particular  circumstances,  are  exceptions 
to  the  general  rule,  and  have  no  bearing  upon  this  case  (Angell 
on  Law  of  Carriers,  p.  383  ;  Abbott  on  Shipping,  272  ;  3d  Kent's 
Com.  219).  The  clause,  "  the  dangers  of  the  seas  excepted," 
does  not  ajffect  the  question  whether  freight  has  been  earned  or 
not.  The  whole  effect  of  that  clause  is  to  exempt  the  carrier  from 
his  common  law  liability  to  deliver  or  pay  for  the  cargo  when, 
the  loss  or  non-delivery  of  it  results  from  a  peril  so  excepted. 

The  defendants'  counsel  contends  that  when  freight  has  been 
paid  in  advance,  and  the  voyage  is  broken  up  by  the  danger  of 
the  seas,  without  any  fault  of  those  rightfully  in  charge  of  the 
ship,  the  freight  cannot  be  recovered  back,  unless  it  was  paid 
on  an  agreement  that  it  should  be  returned  on  the  happening 
of  such  an  event.  He  relies  on  2  Showers  283,  and  Blakely  v. 
Dixon,  2  Bos.  and  Pul.,  321 ;  Andrew  v.  Moorhouse,  5  Taunt., 
435 ;  De  SUvaile  v.  Kendall,  4  Mau.  and  Sel.,  37  ;  Saunders  v. 
Drew,  3  Barn,  and  Ad.,  445,  and  Mansfield  v.  Maitland,  4  Barn, 
and  Aid.,  552,  as  authorities  in  support  of  this  proposition. 

Neither  of  these  cases  is  directly  in  point,  or  necessarily 
conflicts  with  the  decision  in  Griggs  et  al,  v.  Austin  et  a/., 
3  Pick.,  20,  which  is  an  express  adjudication  upon  a  state  of 
facts  precisely  similar  to  that  presented  by  this  case.  In  Griggs 
V.  Austin,  the  bill  of  lading  was  in  the  same  form  as  that  in 
this  case,  except  that  aft^r  the  words  "he  or  they  paying 
freight  for  the  ^aid  goods,"  were,  added  the  words,  "  nothing 
being  paid  here.^'    In  that  case,  as  in  this,  the  freight  was  paid 
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in  advance,  no  deduction  was  made  from  the  nsual  freight  on 
account  of  advance  pajrment,  and  there  was  no  express  agree- 
ment that  freight  was  to  be  allowed  at  all  events.  The  ship 
was  stranded  before  reaching  her  port  of  destination.  The 
plaintiff's  right  to  recover  back  the  money  was  opposed,  on  the 
grounds  that  the  freight  had  been  paid  in  advance,  and  that 
there  was  no  agreement  to  refund  it  in  case  of  such  a  loss  of 
thd  voyage  as  had  occurred,  and  which,  without  any  fault  of  the 
defendants,  had  made  it  impossible  for  them  to  complete  the 
voyage  and  deliver  the  cargo  at  the  port  of  delivery.  All  the 
decisions  on  which  the  defendants  in  this  case  rely  were  cited 
on  behalf  of  the  defendants  in  that.  The  report  of  it  states 
that  it  was  argued  at  much  length.  Parker,  Gh.  J.,  in  his 
opinion,  examines  those  cases  and  distinguishes  them  from 
Griggs  V.  Austin.  The  true  rule  was  declared  to  be  "  that 
freight  is  the  compensation  for  the  carriage  of  goods,  and  if  it 
be  paid  in  advance,  and  the  goods  be  not  carried  by  reason  of 
any  event  not  imputable  to  the  shipper,  it  is  to  be  repaid,  unless 
there  be  a  special  agreement  to  the  contrary.'' 

In  Andrews  et  al.  v.  MoorhousCy  5  Taunt.,  435  ;  De  Silvaik  v. 
KendaUj  4  Mawle  and  Sel.,  37  ;  Mamfidd  et  al.  v.  MaUland,  4 
Bam.  and  Aid.,  582,  and  Saunders  v.  Drew,  3  Barn,  and  Ad.,  445, 
the  rights  of  the  parties  depended  upon  the  effect  and  meaning 
of  particular  clauses  of  a  charter  party  of  affreightment.  The 
construction  put  upon  the  clauses  in  question  was,  that  by  them, 
the  parties  had  stipulated  that  the  payment  of  the  freight, 
which  had  been  advanced,  should  not  depend  upon  the  perform- 
ance of  the  voyage,  but  should  be  made  absolutely  and  uncon- 
ditionally at  the  times  mentioned  in  the  charter  party. 

In  De  Silvaik  v.  KejtdaUy  Lord  Ellenborough,  Ch.  J.,  said : 
^  By  the  policy  of  the  law  of  England,  freight  and  wages, 
strictly  so  called,  do  not  become  due  until  the  voyage  has  been 
performed.  But  it  is  competent  to  the  parties  to  a  charter 
party,  to  covenant  by  express  stipulations  in  such  manner  as  to 
control  the  general  operation  of  law.  The  question  in  this  case 
is,  whether  the  parties  have  not  so  covenanted  by  the  stipula- 
tions of  their  charter  party.  If  the  charter  party  be  silent 
the  law  will  demand  a  performance  of  the  voyage,  for  no  freight 
can  be  due  until  the  voyage  is  completed."    The  charter  party 
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is  an  instrument  inter  partes.  The  ship-owner  covenants  to  do 
certain  things,  and  the  shipper,  '*  in  consideration  of  the  premises,^^ 
agrees  to  pay  freight  as  therein  specified.  When  he  covenants 
to  pay  parts  of  it  at  difierent  periods  of  the  voyage,  or  the 
whole  of  it  when  the  goods  are  on  board,  it  is  not  a  violent 
constmction  to  hold  that  the  covenants  of  the  shipper  find  their 
consideration  in  the  covenants  of  the  ship-owner,  and  that 
where  a  failure  to  complete  the  voyage,  or,  in  other  words,  of 
the  ship-owner  to  perform  the  covenants  on  his  part,  results  from 
inevitable  accident,  the  non-performance  is  excused,  and  so  much 
of  the  freight  as  was  agreed  should  be  paid  in  advance  would 
be  the  loss  of  the  shipper,  and  so  much  as  was  made  payable  on 
performance  of  the  voyage  would  be  the  loss  of  the  ship-owner. 

The  first  count  of  the  declaration  in  Blakely  v.  Dixon  et  oL 
2  Bos.  and  Pul.,  221,  was  obviously  framed  with  a  view  to  this 
distinction,  although  it  was  held  bad  on  demurrer.  It  alleged 
that  the  defendants,  in  consideration  that  the  plaintiff  at  his 
special  instance  and  request  had  received  and  taken  on  board 
certain  goods  to  be  carried  from  London  to  Surinam^  promised 
to  "  pay  him  the  money  due  to  him  for  freight  and  carriage  of 
the  same  on  the  delivery  of  the  bill  of  lading  thereof  to  them/' 
and  averred  the  delivery  of  the  bill  of  lading  by  reason 
whereof  the  defendants  became  liable.  Lord  Eldon,  Gh.  J., 
^id :  ''  Nothing  could  be  due  on  the  delivery  of  the  bill  of 
lading  but  by  special  contract^  for  pritni  facie  the  freight  is  not 
due  until  the  arrival  of  the  goods.'' 

Chambre,  J.,  said :  "  The  receiving  goods  on  board  to  be 
carried  to  a  foreign  port  is  a  good  consideration  to  found  a 
promise  to  pay  the  freight  immediately.  But  in  this  case  the 
plaintiff  states  a  promise  to  pay  the  money  due  for  freight  on 
the  delivery  of  the  bill  of  lading.  *  *  *  The  plaintiff  has  not 
stated  any  special  manner  in  which  any  thing  has  become  due 
for  freight.  I  am  therefore  clearly  of  opinion  that  the  first 
count  of  the  declaration  is  bad." 

In  Griggs  v.  Austin^  Parker,  Gh.  J.,  says  :  "  That  a  contract 
of  the  Mature,  first  supposed  by  Ghambre,  J.,  may  be  made,  so 
that  it  will  be  considered  as  executed  by  the  mere  lading  of  the 
goods,  we  do  not  doubt ;  but  we  cannot  think  that  such  a  con- 
tract can  be  implied  from  the  mere  fieu^t  of  the  freight's  being 
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paid  dovm,  because  reasons  may  and  often  do  exist  for  exacting 
this,  without  any  intention  to  vary  the  legal  liabilities  of  the 
parties." 

It  is  undoubtedly  competent  for  the  parties  to  contract  upon 
any  terms  they  may  think  proper  ;  and  the  shipper  may  agree 
to  pay  freight  in  advance  in  consideration  of  the  carrier's  pro- 
mise to  receive  the  goods  on  board,  and  to  undertake  to  carry 
and  safely  deliver  them  at  some  other  port.  In  such  a  case  the 
carrier  is  entitled  to  the  freight  according  to  the  contract,  and 
if  the  performance  of  the  promise  on  his  part  becomes  impossi- 
ble by  the  act  of  God,  he  is  excused  from  non-performance  and 
the  loss  falls  on  the  shipper.  This  would  be  so  on  general  prin- 
ciples applicable  to  all  contracts  where  the  thing  done  or  money 
paid  by  the  one  party  is  the  consideration  of  a  promise  of  the 
other  party  to  do  something  on  his  part.  If  performance 
becomes  impossible  through  some  overruling  necessity,  and  with- 
out the  fault  of  the  party  promising,  the  other  party  cannot 
recover  back  the  money  paid,  nor  for  the  thing  done. 

It  is  also  a  well-settled  principle  of  law,  that  where  money  is 
paid,  or  a  promise  made  by  one  party  in  contemplation  of  some 
act  to  be  done  by  the  other,  and  the  doing  of  which  is  the  sole 
consideration  of  the  right  to  receive  payment  or  require  a  per- 
formance of  the  promise,  and  the  thing  stipulated  to  be  done  is 
not  performed,  the  money  may  be  recovered  back,  or  the  pro- 
mise founded  on  such  consideration  may  be  avoided  between  the 
parties  to  the  contract. 

In  this  case,  by  the  settled  principles  of  law,  and  the  legil 
effect  of  the  contract  as  evidenced  by  the  bill  of  lading,  tie 
right  to  freight  depended  on  the  performance  of  the  voyage  and 
a  delivery  of  the  goods  at  San  Francisco.  The  goods  were  not 
carried  to  that  port.  It  was  no  fault  of  the  shipper.  After  the 
contract  had  been  made,  and  the  legal  rights  and  liabilities  of 
the  parties  had  become  fixed,  the  shipper  advanced  the  freight 
The  act,  the  doing  of  which  entitled  the  defendants  to  it,  has 
not  been  done.  The  defendants  have  not  performed  the  acts, 
the  performance  of  which  was  a  condition  precedent  to  their 
right  to  require  payment.  The  consideration  for  the  advance 
has  failed,  and  the  defendants  must  refund  the  money.  Story, 
J.,  in  Pitman  v.  Hooper,  3  Sumner,  66,  comments  on  the  case  in 
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2  Shower  B.  283,  as  one  loosely  reported,  and  not  easily  recon- 
cileable  with  strict  principle,  and  declares  his  opinion  of  the 
law  to  be,  that  in  the  ordinary  case  of  freight  paid  in  advance, 
if  the  voyage  is  not  performed,  the  shipper  may  recover  it  back, 
unless  it  was  paid  under  an  express  agreement  to  the  contrary. 
Gh.  J.  Kent,  in  Watson  v.  Duyckinckj  8  J.-  R.  335,  and  in  his 
Com.,  vol.  8,  p.  226,  lays  down  the  rule  of  law  applicable  to  this 
subject,  as  it  was  decided  to  be,  in  Griggs  v.  Austin  ;  MashUer 
v.  BuBer,  1  Camp.  84,  is  to  the  same  effect.  We  are  of  opinion 
that  there  is  no  error  in  the  decision  excepted  to,  and  the  judg- 
ment appealed  from  must  be  affirmed  with  costs. 
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Stacby  Pitcheb  v.  The  New  York  &  Erie  Railroad  Company, 
AND  the  Mayor,  Aldermen  &  Commonalty  of  the  City  of 

New  York. 

In  the  year  1794»  a  oommittee  of  the  eorporation  of  New  York  recommended  the 
jMMiage  of  a  reeolation  limiting  a  grant  of  land  nnder  water,  which  thej  had 
premnaly  promised  to  the  corporation  of  IVinitj  church,  to  certain  tpecified 
Umiti^  and  alio  of  another  reeolntion,  requesting  the  church  to  release  to  them 
a  certain  piece  of  tUs  ground  adjoining  to  the  riyer,  and  accompanied  their 
resolution  with  the  remark,  that  if  these  two  objects  be  obtained,  a  spacious 
square  will  be  formed  between  certain  streets  therein  specified. 

The  resolutions  were  adopted,  communicated  to  the  church,  and  the  request  con* 
tained  in  them,  acceded  to. 

Beld,  that  this  did  not  form  a  contraei  between  the  dtj,  and  the  church ;  that  the 
space  of  ground  should  ever  after  be  kept  open  as  a  public  square. 

Neither  did  it  amount  to  a  dedicatumt  bj  the  common  coundl,  of  the  space  of 
ground  to  that  object  ' 

The  corporation  of  the  city,  afterwards^  in  1809,  granted  the  water  lots  in  tht 
neighborhood,  and  accompanied  the  grant  by  a  map  of  the  premises^  on  which 
the  square  in  question  was  designated,  and  the  word  ''markets  written  on  one 
part»  and  the  words  "resenration  for  a  market-place*  written  on  another  part 
of  the  square  and  space  in  question.  A  market  was  soon  after  erected,  which 
remained  there'  till  1880,  about  28  years^  when  it  was  remoTed,  the  inha- 
bitonta  and  owners  of  property  in  the  Ticinity,  consenting  that  it  might  be 
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moved,  and  that  the  space  should  remain  open  as  a  public  aqoare  until  the  cor- 
poration ehonld  think  proper  to  rebuild  a  market 

The  space  continued  open  without  any  buildings  thereon,  till  acme  time  in  the 
year  1861,  more  than  twenty  years  longer,  when  the  corporation  leased  it  to  the 
Railroad  Company,  for  the  purposes  of  their  business. 

JleU  that  these  facts  were  no  evidence  of  a  dedication  of  the  ground,  by  the 
corporation,  for  a  public  square. 

MM,  also,  that  the  above  facts  showed  that  the  space  was  reaerved,  by  die  d.^ 
corporation,  for  public  use. 

The  distinction  between  a  dedieation^  and  a  mere  remnation  of  land,  is  weQ  esta- 
blished. The  former  is  irrevocable,  and  the  owner  has  no  power  or  eontrol 
over  the  property,  inconsistent  with  the  terms  of  the  dedication.  He  latter 
imposes  no  obligation  on  the  owner,  his  control  over  the  property  oontannes,  and 
he  may  exercise  the  rights  of  an  owner  as  fully  as  he  could  have  pffevionsly 
done. 

Its  actual  application  to  public  uses,  as  for  the  site  of  a  court  house,  or  jail,  ^ 
especially  when  the  reservation  is  by  a  municipal  corporation,  does  not  deprive 
the  owners  of  the  right  of  resuming  the  entire  control  and  disposition  of  the 
property,  when  it  ia  no  longer  wanted  for  the  purposes  to  which  it  was  origi- 
nally  applied. 
(Before  Mabon,  J.,  Dun  J.  assistbg.) 
May  10,  1861. 

This  was  a  motion  for  an  injunction,  to  restrain  the  New  York 
A  Erie  Railroad  Company,  from  erecting  buildings  upon  a 
piece  of  ground  in  the  city  of  New  York,  lying  west  of  Wash- 
ington street,  between  Beade  and  Quane  streets,  which  had 
been  recently  leased  to  them  by  the  mayor,  aldermen,  and  com- 
monalty. 

The  plaintiff  was  an  owner  of  a  piece  of  property  fronting 
the  above-mentioned  space  of  ground,  and  the  application  was 
founded  upon  the  allegation,  which  he  endeavored  to  support 
by  proof,  that  the  space  of  ground  in  question,  had  been  dtdi- 
caied  by  the  mayor,  aldermen,  and  commonalty,  for  a  public 
square. 

The  motion  was  heard  upon  the  complaint,  and  upon  affida- 
vits, on  the  part  both  of  the  plaintiff  and  the  defendants. 

The  principal  facts,  as  they  appeared  in  the  evidence,  are  as 
follows : — 

In  the  year  1789,  the  corporation  of  Trinity  church  were  the 
owners  of  the  land  along  the  shore  of  the  Hudson  river,  extend- 
ing northwardly  from  Chambers  street,  to  some  point  beyond 
Duane  street. 

On  the  ISih  of  May,  1789,  the  mayor,  aldermen,  and  com- 
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monalty,  on  the  petition  of  the  corporation  of  Trinity  church, 
directed  a  grant  to  be  made  to  the  church,  of  the  soil,  from 
high  to  low  water  mark,  and  from  thence  two  hundred  feet  into 
the  riyer,  opposite  to  their  land  between  Chambers  street,  and 
the  next  adjacent  street  to  the  northward,  reserving  a  quit  rent 
to  commence  at  the  expiration  of  twenty-one  years,  of  one  shil- 
ling per  foot,  which  was  afterwards  ordered  to  commence  at  the 
expiration  of  forty-two  years. 

Beade  street  was  then,  as  now,  the  street  next  adjacent  to 
Chambers  street,  on  the  north  ;  and  it  was  the  intention  at  that 
time,  of  the  city  authorities,  to  extend  it  to  West  street  parallel 
to  Chambers  street.  High  water  mark  was  east  of  the  easterly 
line  of  Washington  street. 

In  the  minutes  of  the  common  council  of  the  city,  under  date 
of  April  1st,  1794,  there  appears  the  following  entry  : — 

"  On  reading  a  petition  of  the  corporation  of  the  Episcopal 
church,  for  a  grant  of  the  water  lots  in  front  of  their  land, 
north  of  Beade  street ;  the  board  determined  that  the  prayer 
could  not  be  granted,  as  the  board  have  reserved  these  lots  for 
a  public  use.  But  on  a  suggestion  that  the  reason  of  the  appli- 
cation for  the  said  grant,  was  to  enable  the  said  corporation  to 
dispose  of  the  earth  to  be  dug  out  of  Greenwich  street.  Alder- 
man Campbell,  and  Messrs.  Janeway  and  Post,  were  appointed 
a  committee  to  confer  with  them  on  the  subject." 

The  result  of  the  conference  appears  from  the  following 
entry,  made  on  the  report  of  the  committee,  entered  on  the  mi- 
nutes of  the  10th  of  June,  1794  :— 

"  The  board  determined  that  they  would  grant  their  estate  and 
interest  in  the  soil,  between  high  and  low  water  mark,  so  far 
into  the  river,  as  to  extend  to  the  east  side  of  a  street  of  50 
feet  wide,  150  feet  west  of  Washington  street,  to  be  continued." 
On  condition  that  the  church,  without  delay,  dig  out  Greenwich 
street,  and  build  a  bulkhead,  <fec. 

On  the  14th  July,  1794,  the  corporation  of  the  church,  as 
appears  by  the  minutes  of  the  common  council  of  that  date, 
signified  "  their  acceptance  of  the  grant  made  to  them  by  the 
determination  of  the  board,  on  the  10th  of  June  last— that  they 
would  cheerfully  comply  on  their  part,  with  the  terms,  and.  re- 
turned thanks  to  the  board,  for  the  £etvor  shown  them."/ 
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At  the  same  meeting  of  the  common  council,  a  report  was 
made  by  the  street  committee,  and  adopted,  as  follows  : — 

"  The  street  committee  beg  leave  to  report,  that  they  have 
caused  a  survey  to  be  made,  and  which  is  herewith  presented  to 
the  board,  of  that  part  of  Greenwich,  Washing^n,  Beade,  and 
Duane  streets,  which  are  connected  with  the  grant  agreed  to  be 
made  to  the  corporation  of  Trinity  church,  and  to  offer  to  the 
consideration  of  the  board,  the  following  remarks  on  the  pre- 
mises : — 

"  First. — ^That  the  grant  heretofore  promised  to  the  said  oorpo- 
ration,  between  Chambers  and  Reade  streets,  be  limited  to  the 
dotted  line  intersecting  the  said  grant,  from  the  east  comer 
thereof,  on  Washington  street  and  Reade  street,  to  a  point  on 
the  west  side  thereof,  so  as  to  be  parallel  to  the  line  of  Duane 
screet 

"  Second. — ^That  the  said  corporation  be  requested  to  release  to 
this  board,  the  land  which  lies  adjoining  to  the  river,  west  of 
Washington  street,  and  between  Reade  and  Duane  streets.  K 
the  said  two  objects  be  obtained,  a  spacious  square  will  be 
formed,  between  Washington  street,  and  the  new  street 
intended  in  the  front,  on  Hudson  river,  and  open  to  the  harbor 
or  basin,  that  may  hereafter  be  made  in  front  thereof." 

On  the  21st  July,  1794,  Mr.  Carman,  who  appears  to  have 
belonged  to  both  bodies,  reported  to  the  board,  that  the  corpo- 
ration of  the  Episcopal  church  acceded  to  the  proposal  suggest- 
ed in  the  report  of  the  street  committee,  at  the  last  meeting. 

And  on  the  4th  of*  August,  1794,  the  common  council  passed 
the  following  resolution :  Rexolved^  That  this  board,  in  conse- 
quence of  their  former  determination,  grant  to  the  Episcopal 
church,  the  water  lots  north  of  Reade  street,  agreeable  to  such 
survey  to  be  made  thereof,  as  shall  be  approved  by  the  board. 

The  diagram  annexed  shows  the  course  of  Reade  street,  as 
altered  by  the  resolution  of  July  21, 1794,  and  the  dotted  lines 
the  continuation  of  Reade  street  west  of  Washington  street, 
according  to  the  original  plan. 

The  diagram,  with  the  exception  of  the  dotted  line,  is  taken 
from  a  map  annexed  to  a  grant  made  by  the  corporation  of  the 
city  to  Wm.  Rhinelander,  in  1807. 
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Schedule  B. 


Referred  to  in  the  annexed  complaint.  Map  of  groand  belonging  to  William 
Rlunelander,  Junior,  situate  on  the  Hudson  river,  between  Reed  and  Chambers 
street,  and  bounded  on  the  east  by  Greenwicli  street,  showing  the  lands  fonnerij 
under  water,  and  granted  to  him  by  the  Coiporation  of 
New  YoriL 

Copied  from  a  survey  of  Charles  Loss,  City  Surveyor, 
November,  1807,  by  John  S.  Dunn,  Street  Commis- 
Moner.    By  scale  of  76  feet  in  an  inch.* 


OREENWfCH 


STREET 


*  Tlie  dimeniions  are  feei 
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In  the  year  1807  the  corporation  of  the  city  erected  a  market 
upon  a  portion  of  the  Baid  vacant  space  of  ground,  and  also 
cansed  an  engine  house  and  hay-scales  to  be  erected  thereon, 
all  which  continued  and  were  used  until  the  year  1830,  when 
the  market  being  much  out  of  repair,  it  was  taken  down, 
together  with  the  other  buildings. 

Previous  to  the  removal  of  the  market,  some  of  the  inkabit- 
ants,  residents,  or  owners  of  property  in  the  vicinity,  had  peti- 
tioned the  corporation  to  repair  the  market,  which  the  corpora- 
tion refused  to  do.  They  then  sent  a  communication  to  the 
common  council  consenting  to  the  removal  of  the  market,  and 
that  the  space  should  remain  open  as  a  public  square,  until  Hie 
corporation  should  think  proper  to  re-build  a  market 

The  market  committee  to  whom  this  communication  was 
referred,  reported, ''  that  the  market  had  for  a  long  time  been 
in  a  state  of  decay,  having  but  one  or  two  butchers'  stalls  in  it 
occupied,  and  affording  no  convenience  to  the  inhabitants  gene- 
rally, and  little,  if  any,  to  persons  residing  in  the  immediate 
neighborhood.  On  all  hands  it  is  admitted  to  be  a  great  nui- 
sance in  its  present  condition,  and  although  some  of  the  petitions 
first  presented  on  this  subject,  prayed  to  have  it  repaired  and 
extended,  a  great  majority  of  the  petitions  apply  for  its  total 
removal.  The  establishiAent  of  Clinton  market  within  the  last 
year,  renders  it  still  less  necessary  to  retain  a  market  on  the 
spot,  and  the  committee  are  decidedly  of  opinion  that  the  total 
removal  of  the  present  market-house  and  building  there,  will 
not  only  be  a  public  improvement,  but  conduce  much  to  the 
comfort  of  the  inhabitants  residing  in  that  quarter.  They  have 
reason  to  believe  that  such  a  measure  would  now  give  general 
satisfaction  to  the  parties  interested,  and  that  a  unity  of  senti- 
ment prevails  among  them  in  favor  of  having  the  space  of 
ground  where  the  said  market  stands  thrown  entirely  open, 
which  would  not  prevent  the  re-establishment  of  a  market  in 
the  same  place,  or  the  use  of  it  in  any  other  way  for  public  con- 
venience, which  might  be  deemed  expedient  at  a  future  day." 
The  committee  submitted  the  following  resolution,  which  was 
adopted. 

JU$ah)ed,  That  ihe  market-house  and  its  appurtenances  erected 
on  the  space  of  ground  lying  between  Duane,  Beade,  Washing- 
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ton,  and  West  streets,  be  removed,  and  that  the  gtound  upon 
which  the  same  stands  be  paved  and  regulated. 

The  market  was  accordingly  removed,  and  the  space  was 
enclosed  with  a  fence,  and  so  continued  until  the  same  was 
leased  to  the  New  York  and  Erie  Railroad  Company,  for  the 
purpose  of  erecting  a  depot  for  the  accommodation  of  their 
business. 

H.  JUtcott  and  S.  Jonesy  for  the  plaintiiF. 

C.  (yCanior,  for  the  mayor,  aldermen,  and  (^mmonalty. 

W.  Kent,  for  the  New  York  and  Erie  Railroad  Company. 

The  counsel  for  the  plaintiff  raised  and  argued  the  following 
points: 

I.  At  the  time  of  the  passage,  by  the  cbmmon  council  of  the 
corporation  of  the  city  of  New  York,  of  the  resolutions  of 
1794,  in  respect  to  the  alteration  of  the  line  of  Reade  street, 
by  which  a  spacious  square  waef  to  be  formed,  fronting  on  the 
river  or  the  intended  basin,  the  corporation  of  Trinity  Church 
were  the  owners  of  the  ground  linder  water  firom  Chambers  to 
Jay  street. 

(1.)  Under  the  resolutions  of  said  common  council  of  May 
18th,  1789,  and  of  June  10th,  1794,  they  acquired  a  valid  title 
to  said  property. 

(2.)  The  evidence  (see  extract  front  minutes  of  corpora- 
tion of  Trinity  Church,)  shcfws  that  the  condition  upon  which 
the  land  under  water  referred  to  in  the  last  resolution  was 
intended  to  be  given,  was  fully  performed,  and  even  if  there 
were  no  evidence  on  the  point,  at  this  late  day,  in  the  absence 
of  any  contradictory  proof,  said  condition  would  be  presumed 
to  have  been  performed. 

(3.)  The  fact  that  no  formal  grants  of  this  property  have  been 
shown  to  exist,  does  hot,  in  any  respect,  impair  the  title  of  the 
corporation  of  Trinity  Church,  to  the  property  in  question,  and 
if  necessary,  after  the  lapse  of  nearly  sixty  years,  the  proper 
grants  may  be  presumed. 

Vol.  V.  88 
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{Jackson  t.  Brooke^  8  Wend.  425 ;  Jackson  v.  Warford,  7  Wend. 
62  ;  Jackson  t.  Miller,  6  Wend.  228 ;  Greenleaf  on  Evidenoe, 
Vol.  I.  §  46,  p.  66.) 

II.  As  early  as  the  year  1794,  there  was  a  complete  and  effect- 
ual DEDICATION  of  the  space  of  ground  between  Washington  and 
West  streets,  and  Duane  and  Reade  streets,  as  and  for  an  open 
and  public  market  square,  by  the  acts  and  agreement  of  the 
parties  owning  and  interested  in  the  same,  by 

(1.)  The  resolution  of  the  common  council  of  1794.  and  the 
consent  of  the  corporation  of  Trinity  Church. 

(2.)  By  the  laying  out  Qf  the  same  as  a  market  sqnare  by  the 
corporation  of  Trinity  Church,  on  the  map  of  their  property,  as 
early  as  the  year  1799. 

(3.)  The  sales  by  the  corporation  of  Trinity  Church,  shortly 
subsequent  to  the  making  of  the  said  map,  of  the  lots  adjoining 
to  the  said  square,  by  the  numbers  as  designated  on  said  map. 

III.  The  dedication  of  the  said  square  has  been  subsequently 
acknowledged,  ratified,  and  confirmed  by  the  acts  of  the  said 
parties. 

(1.)  It  was  fully  recognised  by  the  corporation  of  the  city  of 
New  York  as  an  open  square,  on  the  map  attached  to  the 
Rhinelander  grant,  as  early  as  the  year  1807. 

(2.)  A  market  was  erected  on  said  squarCi  by  the  corporation 
of  the  city  of  New  York,  in  the  year  1807,  and  said  market 
continued  to  be  kept  up  until  the  year  1830. 

(3.)  Said  market  was  not  taken  down  until  the  consent  of  the 
owners  of  property  in  the  neighborhood  had  been  obtained,  and 
of  such  consent  contained  an  express  condition  that  the  said  space 
ground  should  remain  an  open  square  until  wanted  for  a  market. 

(4.)  The  acts  of  the  corporation  of  the  city  of  New  York,  in 
taking  down  said  market.  (See  the  resolution  of  their  common 
council,  of  April  19, 1830.) 

IV .  Dedications  of  land  for  public  purposes,  similar  to  the 
one  claimed  to  have  been  created  in  the  present  case,  hare  been 
repeatedly  held  as  valid  and  obligatory  upon  the  parties  making 
the  same,  and  such  dedications  have  uniformly  been  inferred 
in  favor  of  the  owners  of  property  in  the  vicinity  of  the  ground 
dedicated. 

{Lake  v.  Sh^herd,  2  Stra.  1004 ;  Rex  v.  Loyd,  1  Gamp.  260 ; 
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Roberts  v.  Kerr,  1  Camp.  262,  note  b. ;  Jarvis  v.  Dean,  8  Bing- 
ham 446  ;  Rex  v.  Barr,  4t  Camp.  16  ;  Bolt  v.  Stmnett,  8  T.  fi. 
606  ;  Hall  v.  Post,  —  Mar.  77  ;  Woolych  on  Ways,  chap,  ii.,  p. 
9  ;  Rugby  v.  Merryweather,  11  East  876  ;  King  v.  Inhabs.  of  St. 
Benedict,  4  Barn.  &  Aid.  447  ;  Wood  v.  Jfeal,  5  Barn.  &  Alder- 
son,  54 ;  Barradough  v.  Johnson,  8  Adol.  &  Ellis,  99 ;  Grand 
Surrey  Canal  v.  Hall,  1  Man.  &  Gra.  392  ;  Denning  v.  Roome,  6 
Wend.  651 ;  Livingston  v.  Mayor,  9fc.,  of  JSTew  York,  8. Wend. . 
85 ;  Wyman  v.  The  Same,  11  Wend.  486  ;  PearsaU  v.  Post,  20 
Wend.  107  ;  same  case  in  error,  82  Wend.  425  ;  City  Cincin- 
nati V.  White,  6  Peters  481  ;  Barclay  v.  HovoelCs  Lessees,  6  Peters 
498  ;  Hunter  v.  Trustees  of  Sandy  Hill,  6  Hill  407  ;  Munson  v. 
Hungerford,  6  Barb.  S.  C'  R.  265.) 

V.  The  original  dedication  of  the  said  sqnare  having  in 
terms  cai-ried  its  westerly  boundary  to  the  line  of  the  riyeror 
basin  in  front  of  the  same,  the  ground  subsequently  made  out 
of  the  said  river,  and  adjoining  the  said  square  at  the  outer  line 
of  West  street,  will  be  deemed  as  included  in  and  subject  to  the 
original  dedication.  (JVeto  Orleans  v.  United  States,  10  Peters 
662.) 

VI.  All  that  portion  of  the  said  square  lying  between  Caro- 
line street,  was  paved  and  regulated  by  the  corporation  of  the 
city  New  York,  as  a  public  street  and  square,  as  early  as  the 
year  1828  ;  and  has  from  that  time  until  within  a  few  months 
past,  been  kept  in  repair  by  the  said  corporation  of  New  York, 
and  has  been  uninterruptedly  used  by  the  owners  of  property  in 
the  neighborhood,  and  by  the  public  at  large,  as  and  for  a  street 
and  public  square.  Such  an  unobstructed  use  by  the  public  for 
so  long  a  time,  there  being  no  conflicting  proof,  is  conclusive 
evidence  of  a  dedication  of  the  land,  for  the  purposes  for  which* 
it  has  been  used.    (See  cases  cited  at  foot  of  point  IV.) 

VII.  In  addition  to  the  proof  afforded  by  public  use,  the  ci^-: 
cumstances  of  the  case  clearly  show  a  valid  dedication  of  the 
whole  square,  under  an  agreement  and  by  the  acts  of  the  parties^ 
nearly  sixty  years  ago,  and  the  use  of  the  said  square  has  been 
in  conformity  with  such  agreement  and  original  dedication. 

VIII.  The  allegations  as  to  the  pending  obstruction  on  the 
part  of  the  defendants,  the  New  York  and  Erie  Railroad  Com- 
pany, as  to  the  necessity  that  the  same  should  remain  without . 
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obetruction,  and  as  to  the  injury  to  the  plaintiff,  and  the  other 
owners  of  other  lots  in  the  neighborhood,  and  to  tiie  public  at 
large,  are  not  denied  by  the  defendants. 

IX.  The  title  of  the  plaintiff  to  the  lots  owned  hj  him,  and 
described  in  the  complaint,  is  fully  made  out.  Deriving  title  by 
and  through  the  purchasers  of  lots  numbers  one  (1)  and  two  (2) 
on  the  map  of  the  church  property,  he  will  be  deemed  to  have 
acquired,  as  incident  to  his  purchase,  all  and  every  right  to  which 
those  under  whom  he  claims  were,  in  respect  to  such  lots,  entitled. 

X.  The  plaintiff  being  the  owner  of  land  in  the  neighbor* 
hood  of  the  said  square,  and  being  injured  in  the  beneficial  use 
of  his  property,  by  the  admitted  obstruction  of  the  said  square, 
has  the  manifest  right  to  bring  a  suit  for  the  removal  of  such 
obstruction,  and  to  enjoin  the  defendants,  as  is  prayed  for  in  the 
complaint  in  this  cause. 

{S^ltencer  v.  London  and  Bingham  R.  A.  Co.,  8  Simons  193 ; 
Coming  v.  Lowerre^  5  John.  Ch.  Cases,  439  ;  Lawrence  v. 
Mayor,  tfc,  of  JWto  York,  2  Barb.  S.  C.  579,  and  cases  cited ; 
Brower  v.  Same,  8  Barb.  S.  C.  255.) 

The  counsel  for  the  defendants  divided  their  argument  as 
follows : 

The  motion  is  resisted  on  two  general^objections,  viz. : 

1.  That  there  is  no  coniract  from  which  any  right  or  equity 
arises  to  the  plaintiff  to  the  relief  claimed.    ^ 

2.  The  plaintiff  can  claim  nothing  on  the  ground  of  dedica- 
tion or  public  use  of  the  locus  in  quo* 

To  these  general  objections  may  be  added  another  objectira, 
viz.: 

8.  That  the  plaintiff,  by  having  encouraged  the  erection  ol 
buildings,  is  precluded  from  now  objecting  to  it. 

First.  There  is  no  deed,  grant,  or  contract^  which  confers  om 
the  plaintiff  any  right  to  the  iiyunction. 

I.  The  resolutions  of  the  common  council  of  May  13ih,  1789, 
and  June  10th,  1794,  conferred  no  such  right. 

(a.)  These  resolutions  passed  no  legal  estate.  They  were 
merely  inchoate  proceedings,  which  required  grants  or  deeds  to 
become  effectiaL    Nothing  tn  fruenti  was  conveyed. . 
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(b.)  Sabsequent  pc^i-execution  might  give  an  equitable  right 
to  compel  in  chancery  grants  from  the  corporation,  bat  until 
such  part-execution,  all  that  could  be  claimed  was  an  inchoate 
claim  in  equity,  which  might  be  waived  with  as  little  form  as 
was  used  in  its  creation. 

(c.)  All  right  to  the  locui  in  quo  was  waived  by  Trinity,  by 
its  acceding  on  21st  July,  1794,  to  the  variation  of  the  resolu- 
tions of  May  18th,  1789,  and  June  10th,  1794,  proposed  by  the 
resolution  of  July  14th,  1794. 

1.  The  piece  of  land  which  the  corporation  requested  Trinity 
Ghnrdi  to  release,  was  the  triangular  piece  above  highrvoakr 
mark,  between  Beade  and  Duane  streets. 

2.  This  was  the  only  land  owned  by  the  church,  and  it  would 

have  been  absurd  to  ask  it  to  release  land  to  which  it  had  no 

title. 
IL  The  resolution  of  July  14, 1794.  contains  no  engagement 

that  the  loctu  in  quo  shall  be  used  as  plaintiff  claims. 

(a.)  The  mere  report  of  a  committee  to  the  common  coilncil, 
setting  forth  what  might  be  the  effect  of  the  release  of  the 
church,  cannot  be  tortured  into  a  contract  with  the  church. 

(&.)  It  is  an  extravagant  and  unreasonable  inference  to  deduce 
such  a  bargain  from  the  mere  use  of  the  word  "  square,"  which 
£X  vi  termini  affords  no  such  inference. 

III.  If  the  resolutions  of  June  10th  and  Jifly  14th,  1794,  by 
fair  construction,  can  be  held  to  agree  to  such  future  use  of 
the  square  as  plaintiff  claims,  yet  Stacey  Pitcher  cannot  claim 
under  them. 

(a.)  The  resolutions  of  June  10th,  1794,  spoke  of  a  grant 
between  high-water  mark  and  the  east  side  of  a  street  50  feet 
wide,  150  feet  west  of  Washington  street. 

(&.)  Now  Stacey  Pitcher,  if  he  claims  by  contract,  must  claim 
as  owning  a  lot  which  comes  within  the  privity  of  this  contract. 
His  lot  lies  beyond  the  bounds  of  this  grant. 

(c.)  Whatever  may  be  thought  of  his  title,  and  whether  it  be 
considered  as  derived  through  the  Weldons,  or  by  lease  from 
the  corporation,  no  connection  is,  or  can  be  shown,  between  the 
lot  and  the  resolution  of  June  10th,  1794. 

IV.  Neither  can  any  contract  be  implied,  nor  any  right  be 
attributed  to  Pitcher,  from  the  fSact  that  a  map  was  attached  to 
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the  grant  made  by  Trinity  church  to  Bhinelander,  in  NoTem- 
ber,  1807. 

.  Plaintiff  is  a  stranger  to  this  contract.  (Squires  ▼.  CampbdL, 
1  Mylne  k  Craig ;  Barrow  y.  Richard,  8  Paige,  351 ;  HUl  t. 
Milkr,  2  id.  254.) 

Y.  Neither  can  the  consent  given  by  Elbert  Herring,  and 
others,  in  any  respect  support  plaintiff's  claim. 

1.  To  them  he  is  a  stranger,  and  their  acts  are  res  inter  idios. 
In  fact  their  consent  conferred  no  right,  and  was  not  reeeiyed 
by  the  corporation  as  abridging  any  right. 

2.  In  the  next  place,  whateyer  was  the  original  resolution, 
the  reseryation  of  the  locus  in  quo,  if  considered  as  binding  at  all, 
was  soon  understood  to  be  for  "  a  market,"  or  "  market-place." 

So  the  land  was  described  in  the  map  connected  with  the 
deed  to  Rhinelander.  Snch  was  and  is  the  right  contended  for 
by  the  Herrings.  Such  is  the  right  claimed  by  plaintiff*  in  his 
complaint. 

YI.  Now  the  reseryation  of  a  place  for  the  market  does,  in 
fact,  giye  the  owner  reserving  absolute  right  over  the  space 
reserved. 

1.  ''j}  market  or  market-place,^^  is  a  place  reserved  for  the 
Bale  of  any  wares  or  merchandise,  by  any  one  or  more  persons, 
and  the  space  may  be  rented  or  leased,  with  stallage  or  piccagt, 
for  any  space  of  time,  by  the  lord  of  the  market.  (1  Crabb. 
Real  Property,  S.  679 ;  Modey  v.  Walker,  7  B.  &  C.  41 ;  8 
East.  858  ;  Jforwich  v.  Swan,  1  Black.  B.  1116 ;  Hokroft  t.  Heel, 
1  B.  A  P.  400.) 

This  right  then  carries  with  it  the  right  in  the  mayor,  Ac, 
tp  lease  or  grant  the  place  for  exclusive  use. 

2.  Suppose  the  corporation  grant  the  space  for  other  pa^ 
poses  than  a  market  ? 

The  discontinuance  of  the  market  is  damnum  absque  tnfwia. 
(3  Salkeld  10.) 

Any  deprivation  of  light  and  air  would  be  eqnally  affected 
by  a  market,  as  by  building  proposed  to  be  ^ected  ;  and 
besides  no  action  lies  in  this  state  for  obstructing  light  and  air, 
nor  for  diminution  of  value  of  adjacent  lots.  {Fishmonger  Co. 
V.  East  India  Co.,  1  Dicken  163  ;  Attorney  General  v.  JfkoU,  16 
Yesey  338 ;  Foote  v.  Parker,  19  Wend,  809.) 
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Second,  There  has  been  no  dedicatum  of  the  square  to  public 
use. 

To  constitute  a  dedication,  two  things  must  concnr,  viz. : 

!•  A  clear  act  of  dedication. 

2.  J?n  adoption  of  this  act  by  the  person  claiming,  so  that  to 
revoke  the  act  of  dedication  would  work  him  an  injury.  {Post 
V.  Pearsall,  22  Wend.  472';  CindnnaH  v.  WhUe,  6  Peters  440  ; 
Irwin  v.  Dmon,  9  Howard  10.) 

It  is  contended  that  there  has  been  no  act  of  dedication^  and 
that  certainly  there  has  been  no  adoption  by  Pitcher,  or  his 
grantors,  of  a  resolution  of  the  common  council  of  June  10th, 
1794,  which  has  slept  unknown  and  undiscovered  in  its  minutes 
until  this  suit  Plaintiff  does  not  pretend  that  he  knew  of  this 
resolution. 

The  plaintiff  relies  upon  the  public  user.    Our  answer  is : 

1.  J^o  user  has  been  proved  of  such  a  nature  as  to  indicate  a  right 
renoimced  by  owner,  and  acquired  by  the  public.  {Woodyear  v. 
/faAfen,  5  Taunt  127 ;  Kirkham  v.  Tharp,  1  Wharton  834 ; 
Gowan  v,  PhiL  Exchange,  5  Wharton  141.)  * 

2.  The  user  has  been  interrupted. 

The  slightest  interruption  is  sufficient  {Roberts  v.  JSTarr,  1 
Campb.  262,  note ;  Lothbridge  v.  Walter,  ibid, ;  Commonwealth 
V.  J^ewberry,  2  Pick.  57  ;  Gale  ft  Wheatley  on  Easements,  p. 
122 ;  Barker  v.  Clark,  4  N.  H-  Rep.  384 ;  Gibbon  on  Dilapida- 
tion, p.  148.) 

3.  The  corporation  has  the  right  to  circumscribe  this  user.  (See 
Lade  V.  Shephtrd,  2  Strange  1004  ;  Steele,  v.  Prickett,  2  Sta'rkie, 
463 ;  Staple  v.  Haydon,  6  Mod.  3 ;  Jones  v.  Percival,  5  Pick, 
485 ;  Genhcrsen  v.  Christian,  1  Term  Rep.  660.) 

The  lord  of  a  common  may  "improve"  the  common,  not 
infringing  commoners'  rights.  {Com.  Dig.  Common  G..  V.  Bens' 
selaer  v.  Radcliffe,  10  Wend.  639.) 

See  also  on  this  point,  Squires  v.  Campbell,  1  Mylne  &  Craig, 
459  ;  Irwin  v.  Dixion,  9  How.  10. 

Third.  Stacey  Pitcher,  having  encouraged  the  New  York  and 
Erie  Company  to  erect  this  building,  cannot  have  an  injunction 
against  their  building.  {William  v.  Evart,  1  Craig  &  Phillips, 
p.  91 ;  English  Gh.  Rep.,  vol.  18.) 
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Masoh,  J. — ^The  plaintiff  clwns  to  be  entitled  to  the  iiyune- 
tion  prayed  for  in  his  complaint,  upon  two  gronnds.  First,  he 
insists  that  the  common  council  of  the  city,  for  a  yalnable  con- 
sideration, contracted  with  Trinity  church  that  the  space  lying 
west  of  Washington  street,  and  between  Reade  and  Duane 
streets  to  the  river,  should  always  remain  op^  as  a  public 
square ;  and,  secondly,  that  if  there  were  no  such  contract^ 
there  was  a  dedication  by  the  common  council,  of  the  space  in 
question  to  that  object* 

I  will  briefly  examine  both  these  grounds : 

L  Was  there  any  such  contract  between  the  common  oosneQ 
and  the  church  7  For  the  purpose  of  this  inquiry^  I  shall  as- 
sume that  the  plaintiff's  title  is  derived  from  the  church,  and 
that  he  has  the  same  right  to  file  the  complaint  which  the  church 
would  have  had  were  they  now  the  owners  of  the  prenuses 
granted  to  them  by  the  common  council. 

It  appears  from  the  evidence,  that  Reade  street  was  origi- 
nally laid  out-  to  run  parallel  to  Chambers  street,  from  Broad- 
way to  the  river ;  so  that  when  extended  it  would  strike  Duane 
street,  which  then,  as  now,  ran  at  right  angles  to  the  river,  at 
the  easterly  comer  of  Duane  and  West  streets. 

In  May,  1789,  the  common  council,  by  resolution,  agreed  to 
make  a  grant  to  the  church  of  the  soil  from  high  to  low  water 
mark,  and  thence  two  hundred  feet  into  the  river  opposite  to 
their  land,  between  Chambers  and  Reade  streets^  reserving  a 
quit  rent  of  one  shilling  per  foot  in  frt>nt. 

This  quit  rent  was  to  commence  at  the  expiration  of  twenty- 
one  years,  but  by  a  subsequent  resolution  a  few  days  afterwards, 
the  quit  rent  was  ordered  to  commence  at  the  expiration  of 
forty-two  years. 

There  is  no  evidence  as  to  the  time  when  a  grant  was  for- 
mally made  out  and  delivered  in  pursuance  of  this  resolution. 
It  had  not  been  delivered  in  May,  1794,  for  on  the  fourteenth 
day  of  that  month,  a  committee  of  the  common  council,  in  a  re- 
port to  that  body,  recommended  that  the  grant  theretofore  fro- 
mised  to  the  church,  of  land  under  water,. between  Chambers 
and  Reade  streets,  be  limited  so  as  to  make  Reade  street,  from 
the  east  corner  thereof  on  Wjashington  street,  parallel  with 
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Baajie  street.  They  also  recommended  that  the  church  be  re- 
quested to  release  to  the  coi'poration  of  the  city,  the  upland 
adjoining  the  river  west  of  Washington  street,  and  between 
Beade  and  Daane  streets,  and  to  these  recommendations  they 
subjoin  the  remark,  that  if  the  two  objects  be  attained,  a  spa- 
cious square  would  be  formed  between  Washington  street  and 
the  new  sti*eet  intended,  in  the  front  of  Hudson  river,  and  open 
to  the  harbor. 

This  report  was  adopted,  and  the  proposals  contained  in  it 
were  a  few  days  afterwards  acceded  to  by  the  church. 

It  is  contended  by  the  counsel  for  the  plaintiff,  that  these 
proposals,  and  the  acceptance  of  them,  formed  a  contract  be- 
tween the  church  and  the  city,  by  which  the  city  was  bound  to 
keep  the  space  in  question  open  for  ever  after  as  a  public  square. 
The  church,  it  is  said,  gave  up  a  portion  of  their  property  to 
the  city,  and  the  consideration  of  their  doing  so,  was  the  agree- 
ment or  promise  by  the  common  council,  that  the  space  in  ques- 
tion should  for  ever  afterwards  remain  open,  thereby  securing  a 
greater  value  to  the  property  of  the  church,  which  fronted  on 
the  proposed  square. 

Admitting  the  correctness  of  the  position  contended  for  by 
the  counsel  for  the  plaintiff,  that  the  church  had  acquired  by 
the  resolution  of  May,  1789,  an  equitable  title  to  the  lands 
therein  agreed  to  be  granted,  which  might  have  been  enforced 
in  chancery,  and  that  the  common  council  therefore  could  not 
rightfully  have  refused,  against  the  will  of  the  church,  to  include 
in  their  grant  any  part  of  the  land  south  of  the  original  line  of 
Beade  street ;  yet  I  cannot  perceive  any  evidence  of  such  a 
contract  as  is  insisted  on  by  the  plaintiff's  counsel,  or  that  the 
square  was  the  consideration  for  which  the  church  agreed  to 
release  a  portion  of  their  right. 

It  does  not  appear  that  the  purpose  for  which  the  common 
council  wished  a  release  of  the  upland,  and  a  restriction  of  the 
water  grant,  was  communicated  to  the  church.  It  formed  no 
part  of  the  proposition  to  be  made  to  the  church ;  it  is  simply  a 
remark  by  the  committee,  as  to  tiie  benefit  that  would  result  to 
the  city  if  the  proposals  should  be  acceded  to,  not  as  to  the  ad- 
vantage to  the  adjacent  proprietors ;  nor  is  there  any  allusion  to 
the  square  in  the  answer  of  the  church.    There  is  no  evidence 
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that  the  chnrch  took  any  other  action  in  the  matter,  than  simply 
to  authorize  Mr.  Carman,  who,  it  seems,  was  a  member  of  both 
corporations,  to  inform  the  common  council  that  they  acceded 
to  the  proposals,  but  the  object  of  the  common  council,  in 
making  the  proposal,  so  far  from  being  the  consideration  of 
their  acceding  to  it,  is  not  even  alluded  to.  But  if  the  church 
did  know,  as  it  is  probable  they  did,  the  object  of  the  common 
council  in  making  the  request,  it  would  be  diflBcult  to  infer  a 
contract  for  the  benefit  of  the  owners  of  the  adjacent  lands, 
from  the  expression  of  a  wish  or  desire  to  reserve  the  land  for 
the  benefit  of  the  public.  If  it  were  the  intention  of  the  chnrch 
to  secure  the  benefit  of  the  square  to  themselves,  or  to  the  pub- 
lic, that  intention  would  surely  have  been .  expressed  in  some 
formal  and  authentic  manner ;  and  in  the  absence  of  any  such 
expression,  we  are  authorized  to  infer  that  the  intention  never 
existed. 

There  were  sufficient  motives  to  induce  the  church  to  accede 
to  the  proposals  of  the  common  council,  independently  of  the 
idea  of  a  contract.  In  the  first  place,  the  land  under  water  pro- 
posed to  be  given  up,  was  of  very  little  value  in  those  days,  and 
in  that  part  of  the  city.  This  is  manifest  from  the  resolution 
for  the  grant.  It  was  agreed  to  be  given  without  any  pecuniary 
consideration  paid  for  it,  and  subject  to  a  very  trifling  quit  rent^ 
add  that  rent  not  to  commence  running  for  nearly  half  a  cen- 
tury. The  upland  released  also  was  of  very  small  dimensions, 
as  appears  by  the  maps,  and  could  not  have  had  more  than  a 
nominal  value.  The  church,  moreover,  stood  at  that  period  in 
a  peculiar  position  towards  the  city  corporation  ;  they  had  just 
applied  for  a  water  grant,  from  Duane  to  Jay  street,  which  the 
common  council  at  first  refused,  but  shortly  afterwards,  on  learn- 
ing that  it  would  be  a  great  convenience  to  the  church  to  have 
the  land,  in  order  to  deposit  upon  it  the  earth  obtained  by  dig- 
ging out  Greenwich  street,  the  matter  was  reconsidered,  and  the 
grant  agreed  to  be  given.  The  only  condition  imposed,  that 
Greenwich  street  should  be  forthwith  dug  out,  and  a  bulkhead 
be  built,  was  cheerfully  and  promptly  assented  to  by  the  church, 
and  they  also  tendered  their  thanks  to  the  common  council  for 
the  favor  they  had  done  them.  It  was  at  the  same  meeting  of 
the  common  council  at  which  the  acceptance  of  the  condition 
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of  the  grant,  and  the  thanks  of  the  church  were  received,  that 
the  resolutions  before  mentioned,  respecting  the  proposed  alte- 
ration of  the  line  of  Reade  street,  were  passed.  It  seems  to  me 
that  we  need  look  no  further  than  the  circumstances  just  stated, 
for  the  considerations  or  reasons  of  the  church's  compliance, 
and  prompt  and  ready  compliance  with  the  proposals  of  the  city 
corporation. 

The  idea  then  of  a  contract  between  the  church  and  the  com- 
mon council,  for  this  square,  must,  I  think,  be  abandoned. 

II.  The  next  question  is,  has  the  plaintiff  shown  a  dedication 
of  this  piece  of  ground  to  the  public  for  an  open  square  ? 

If  there  was  in  fact  such  a  dedication,  the  authorities  cited 
abundantly  show  that  the  property  cannot  be  diverted  to  any 
other  purpose  at  the  mere  will  of  the  common  council.  The 
dedication  cannot  be  revoked.  Whether  or  not  the  legislature, 
in  the  exercise  of  the  right  of  eminent  domain  ;  or  the  common 
council,  clothed  with  the  delegated  powers  of  the  legislature, 
could  take  the  property  for  other  public  purposes  ;  or,  whether, 
in  such  case,  compensation  must  be  allowed,  as  if  it  were  the 
property  of  an  individual,  are  questions  not  necessary  to  be 
now  considered  ;  for  it  cannot  be  seriously  contended  that  the 
appropriation  of  this  space  of  ground  to  the  Erie  Railroad 
Company  for  a  depot,  is  such  a  public  use,  as  to  justify  the  exer- 
cise of  the  right  of  eminent  domain. 

What  is  then  the  evidence  of  a  dedication  ? 

It  must  be  found  either  in  some  act  of  the  common  council  in 
terms  creating  the  dedication,  or  from  such  an  actual  use  of  the 
property  as  that  an  act  of  dedication  may  be  properly  inferred 
from  it. 

1st.  The  only  act  of  dedication  relied  on  was  the  adoption 
by  the  common  council  of  the  report  of  the  committee  before 
referred  to,  in  July,  1794. 

All  that  the  committee  say  on  the  subject  is,  that  if  the  church 
accede  to  the  proposal  they  recommend  should  be  made  to 
them,  a  spacious  square  will  be  formed ;  a  piece  of  information 
to  the  common  council,  which,  with  the  map  before  them,  would 
seem  to  have  been  superfluous.  The  obvious  effect  of  throwing 
back  the  line  of  Reade  street,  as  proposed,  would  be  to  leave  an 
open  space  or  square.    It  wais  said,  however,  that  the  word 
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^  square  "  has  the  same  general  meaning  as  the  word  ''  street,'' 
and  that  it  imports  ex  vi  temdni  an  open  E^mce  of  gronnd 
devoted  to  the  public  use,  in  the  same  manner  as  a  public  street, 
laid  out  by  the  proper  authority  ;  that  the  adoption,  therdbre, 
by  the  common  council  of  the  report  was  of  itself  an  act  of 
dedication.  I  am  not  aware  of  any  parliamentMjrnle,  accord- 
ing  to  which,  the  adoption  by  a  legislative  body  of  a  report  of 
a  committee,  recommending  definite  action,  is  also  an  adoption 
of  all  the  remarks  made  by  the  committee  in  the  course  of  didr 
report,  especially  if  those  remarks  are  nort  necessary  for  the 
proper  understanding  of  the  acts  recommended.  All  that  the 
committee  in  this  case  recommended  was,  that  the  church  be 
requested  to  relinquish  a  portion  of  their  upland,  and  that  they 
consent  to  a  restriction  of  the  grant  promised  them.  It  would 
be  giving  a  wondrous  power  to  this  very  obvious  remark  of  the 
committee,  as  to  the  result  of  a  compliance  with  the  request,  if 
it  should  be  held  to  exclude  the  common  council  from  ever 
making  any  other  use  of  the  ground. 

It  is  also  to  be  observed,  that  the  statutes  referred  to,  in 
which  the  word  "  square"  is  used  in  a  sense  synonymous  with 
the  word  '*  street"  had  not  at  that  time  been  passed,  and  no 
authority  was  cited  to  show  that  independently  of  these  statutes, 
in  strict  legal  phraseology,  the  words  are  synonymous.  But^ 
however  that  may  be,  it  is  apparent,  I  think,  on  the  face  of  the 
report,  that  the  "  square"  was  used  by  the  committee  not  in  a 
technical,  but  in  a  popular  sense,  and  that  it  simply  means  an 
open  space.  In  the  absence  then,  of  any  resolution  or  affirm- 
ative  act  by  the  common  council  founded  on  the  assent  of  the 
church  to  the  proposal,  I  should  not  be  warranted  in  holding 
the  mere  adoption  of  the  report  to  be  an  act  of  dedication. 

2d.  Has  then  the  subsequent  use  or  appropriation  of  thu 
piece  of  ground  by  or  with  the  consent  of  the  common  council 
been  such  as  to  prove  a  dedication  ? 

The  plaintiff  contended  that  it  has ;  and  in  support  of  this 
position  referred  to  the  map  annexed  to  the  grant  to  Rhine- 
lander.  The  grant  is  dated  in  1807,  but  the  map  appears  to 
have  been  copied  from  a  survey  by  Charles  Loss,  and  the 
extract  from  Loss's  map  annexed  to  Thursttm's  affidavit^  gives 
the  date  of  this  map  as  April,  1799. 
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On  both  of  these  copies  the  word  ^*  market "  is  written  in  the 
place  designated  for  the  square,  the  map' annexed  to  the  grant 
indicating,  by  the  coloring,  an  actnal  market  house.  These  maps 
the  counsel  for  the  plaintiff  produced,  and  relied  on  as  evidence 
of  the  recognition  by  the  coEomon  council  of  the  dedication  Of 
the  ground  as  a  public  square.  In  my  judgment,  they  prove 
directly  the  reverse.  The  erection  of  a  market  house  is  entirely 
inconsistent  with  the  dedication  of  the  land  on  which  it  is 
erected  for  an  open  square.  It  is  the  assertion  of  a  right  to 
erect  buildings  upon*  it ;  buildings  for  public  purposes,  it  is  true, 
but  yet  buildings  which  might,  if  the  public  eonyenience 
required  it,  cover  the  whole  space.  It  is  no  answer  to  say  that 
the  market  house  was  erected  with  the  consent  of  the  proprie- 
tors of  the  adjoining  land.  Their  consent  could  not  affect  the 
question.  It  would  be  very  important,  if  the  common  council 
had  entered  into  a  covenant  or  contract  that  the  space  should 
be  kept  open  for  their  immediate  benefit,  because  then  the  church 
and  tiieir  grantees  might  lawfully  waive  the  benefit  of  the 
square  for  the  greater  benefit  of  the  market :  but  if  there  was 
no  contract,  and  the  right  to  the  square  dep^ided  on  dedicaHonf 
then  the  whole  pubUc  were  interested,  and  tiie  adjacent  proprie- 
tors could  not,  any  more  than  the  common  council,  deprive  the 
public  of  their  right  to  have  it  kept  open.  The  erection  of  a 
market  house,  even  with  the  consent  of  the  adjacent  proprietors, 
does  not  establish  a  dedication.  On  the  contrary,  tiie  fact  that 
as  early  as  1799,  only  five  years  after  the  supposed  dedication^ 
the  space  was  designated  as  a  market-place  on  a  public  map, 
made  by  a  city  surveyor,  and  which  was  afterwards  treated  as 
authentic  by  the  common  council,  is  a  strong  argument  to  show  • 
that  there  was  no  dedication  of  the  ground  for  a  square  ;  and 
the  actual  erection  of  the  market  house  previous  to  1807  is  con- 
clusive evidence  that  the  place  was  not,  in  fact,  used  as  a  public 
square. 

In  truth,  the  whole  history  of  this  space  of  ground  is  at 
variance  with  the  idea  of  a  square.  The  erection  of  hay  scales, 
a  milk  stand,  an  engine  house,  all  show,  that  the  corporation  of 
the  city  used  the  property  for  such  general  purposes  as  the  pub- 
lie  convenience  from  time  to  time  required. 

The  market  was  in  existence  from  1806  to  1880,  a  period  of 
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nearly  twenty-five  years,  and  the  other  erections  probably  for 
the  greater  portion  of  that  time,  without  complaint  from  any 
quarter.    They  were  taken  down  and  removed  because  they 
were  no  longer  needed  for  public  accommodation.     But  it  is 
said  that  since  1830,  and  until  shortly  before  the  commencement 
of  this  suit,  the  space  has  been  kept  open  without  any  buildings, 
and  for  a  portion  of  the  time  inclosed  with  a  fence,  and  that 
Messrs.  Herring  and  others,  proprietors  of  adjoining  property, 
whose  consent  appears  to  have  been  asked  for  the  removal  of 
the  market,  while  they  gave  their  consent  to  that  object,  added 
to  it  a  consent  that  the  ground  remain  open  as  a  public  square, 
until  the  corporation  should  think  fit  to  rebuild  the  market. 
This  is,  however,  no  evidence  of  a  prior  dedication,  and  the 
consent  of  these  individuals  imposed  no  obligation  on  the  com- 
mon council  to  dedicate  the  ground  at  that  time,  unless,  either 
the  parties  giving  their  consent  had  a  right  to  insist  upon  the 
establishment  of  the  square,  as  a  condition  to  their  relinquish- 
ment of  the  market,  or  the  conmi.on  council  expressly  agreed  to 
it.    That  they  had   no  previous  right  to   a  square  I  have 
endeavored  to  show  ;  and  the  power  of  the  common  council  to 
remove  the  market  without  the  consent  of  the  proprietors,  is 
also  undoubted  ;  for  it  is  well  established  law  that  when  the 
public  convenience  requires  the  location  of  a  market  to  be 
changed,  it  is  not  only  the  right,  but  the  duty,  of  the  party 
enjoying  the  franchise  of  erecting  markets,  to  make  such  change, 
by  discontinuing  the  old  market,  and  erecting  another  elsewhere. 
(Crabbe  on  Real  Property,  §  680  ;  Curwen  v.  SaUce,  8  East.  538 ; 
Mosley  v.  Waiker,  7  B.  and  G.  41.)    The  common  council  then 
were  not  bound  to  keep  open  the  ground  by  reason  of  this  con- 
sent or  condition,  nor  did  they  make  an  agreement  that  it 
should  be  kept  open.    The  committee  who  reported  on  the  sub- 
ject, say  in  their  report,  that  an  unity  of  sentiment  prevailed 
among  the  parties  interested  in  favor  of  having  the  space  of 
ground  on  which  the  market  stood  thrown  entirely  open,  which 
would  not,  they  added,  prevent  the  re-establishment  of  a  market, 
at  the  same  place,  or  the  use  of  it  in  any  ether  way  far  puUic 
convenience,  which  misrht   be  deemed  expedient  at  a  future  day. 
Here  the  committee  not  only  reject  the  idea  of  a  public  square 
to  be  kept  open  with  the  single  exception  in  favor  of  a  market, 
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but  expressly  assert  the  right  to  use  the  ground  in  any  other 
way  that  public  convenience  might  require  ;  and  the  resolution 
of  the  common  council  simply  directs  the  removal  of  the  mar- 
ket and  its  appurtenances,  and  "  that  the  ground  upon  which  the 
same  stood  be  paved  and  regulated/' 

I  have  thus  examined  all  the  material  facts  on  which  the 
plaintiflfs  claims  to  an  injunction  rest,  and  I  confess,  I  can- 
not find  in  them  sufficient  evidence  to  justify  the  conclusion  that . 
the  land  in  question  was  dedicated  to  the  public  for  a  square, 
as  was  contended  for  by  the  counsel  for  the  plaintiff.  I  have 
looked  in  vain  for  any  contract  to  that  effect  between  the  com- 
mon council  and  Trinity  Church,  or  for  an  act  of  dedication, 
independently  of  any  contract ;  and  the  evidence  from  use, 
instead  of  supporting  the  claim,  is  exactly  the  other  way. 

The  evidence,  however,  does,  I  think,  show  that  the  ground 
was  reserved  hj  the  corporation  of  the  city  for  public  use  or  con- 
venience. According  to  the  original  course  of  Reade  street, 
there  would  be  an  irregalar  piece  of  ground  between  it  and 
Duane,  and  perhaps.  Jay  street,  which  could  not  be  advantage- 
ously used  for  private  dwellings,  and  which  would  naturally 
strike  an  observer  as  a  suitable  site  for  some  of  those  number- 
less public  uses  for  which  such  plots  of  ground  are  wanted  in  a 
large  city.  It  appears  from  the  report  of  a  committee  of  the 
common  council,  April  1,  1794,  that  when  the  church  first 
applied  for  a  grant  of  water  lots  between  Reade  and  Jay  streets, 
and  the  application  was  denied,  as  before  mentioned,  the  reason 
assigned  for  the  denial  was,  that  the  common  council  had 
reserved  those  lots  for  public  use,  and  although,  when  the  grant 
was  agreed  to  be  given  in  the  month  of  June  thereafter,  nothing  • 
appears  to  have  been  Said  about  this  reservation,  yet  it  is 
worthy  of  remark,  that  at  the  same  meeting  of  the  board,  at 
which  the  acceptance  by  the  church,  of  the  terms  of  the  grant, 
was  reported  to  the  common  council,  the  proposal  was  made  to 
alter  the  line  of  Reade  street,  so  as  to  make  it  run  parallel  with 
Duane  street. 

It  can  hardly  be  supposed  that  the  common  council  had  for- 
gotten or  entirely  given  up  the  contemplated  reservation  for 
public  uses.  On  the  contrary,  it  would  seem  fair  to  infer,  that 
the  alteration  of  the  line  of  Reade  street  was  proposed  and 
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carried  into  effect  in  ordw  that  while  the  church  was  accommo- 
dated, the  original  plan  of  reserving  a  piece  of  ground  for  pub- 
lie  purposes,  might  also  be  carried  oat.  The  whole  seems  to 
have  been  (me  transaction,  in  snbstance,  if  not  in  form,  and  the 
subsequent  history  of  the  ground  in  question  is  in  accordance 
with  this  idea.  i 

There  is  a  manifest  distinction  between  a  dedication  and  a 
mere  reservation  of  land,  which  was  admitted  by  the  learned 
counsel  for  the  plaintiff.  The  former  is  irrevocable,  and  the 
owner  has  no  power  or  control  over  the  property  inconfiistent 
with  the  terms  of  the  dedication.  The  latter  imposes  no  obligar 
tion  on  the  owner  ;  his  control  over  the  property  continues,  and 
he  may  exercise  the  right  of  an  owner  as  fully  as  he  could 
before.  Its  actual  application  to  public  uses,  as  for  the  site  of 
a  court-house  or  jail,  an  almshouse,  or  any  other  similar  pur. 
pose,  especially  when  the  reservation  is  made  by  a  municipal 
corporation,  does  not  deprive  the  owner  of  the  right  of  resmn- 
ing  the  entire  and  absolute  disposition  and  control  over  it, 
when  no  longer  wanted  for  the  purposes  to  which  it  has  been 
applied. 

Such,  it  appears  to  me,  is  the  light  in  which  the  space  or  square 
in  question  is  to  be  viewed,  simply  as  reserved  by  the  common 
council  for  public  convenience,  of  which  they  alone  wore  the 
judges,  and  without  relinquishing  the  right  of  applying  it  to 
any  other  purpose,  whenever  they  should  4liink  proper. 

I  am  authorized  by  Mr.  Justice  Duer,  who  assisted  me  on  &e 
hearing  of  this  motion,  to  say,  that  he  entirely  concurs  in  tiie 
views,  which  it  has  been  my  c^ort  to  explain,  and  in  ibe  ccm- 
clusion  at  which  I  have  arrived. 

The  motion  for  an  injunction  is  denied,  with  ten  dollars  oosts  ^ 

to  each  of  the  defendants. 
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Robert  W.  Andrews  v.  Hbnrt  Storms,  0.  Schaffbr  Storms, 

and  others. 

Where  the  maker  and  endorser  of  a  note  lire  sued,  and  pat  in  a  joint  answer,  it 
must  be  verified  by  both,  or  it  will  be  stricken  out  as  to  the  partj  not  yerifying 
it    Thej  are  not  "  united  in  interest,"  so  that  a  yerification  by  one  will  be  su^ 
ficient  for  both. 
Judge  Sandfokd  ooneurred. 
January  10,  1852. 

Bosworth,  J. — ^This  action  is  upon  a  note  made  by  H.  Storms, 
]>ayab]e  to  the  order  of,  and  endorsed  by  C.  Schaffer  Storms. 
They  put  in  a  joint  answer,  which  is  verified  by  only  H.  Storms. 
The  plaintiff  moves  to  strike  out  the  answer  of  C.  S..  Storms, 
on  the  ground  that  it  is  not  verified  by  him. 

The  defendant  contends  that  the  two  defendants  are  "  united 
in  interest,"  and  that  the  verification  by  H.  Storms  is  a  com- 
pliance with  §  157  of  the  code.  They  are  not  united  in  interest 
unless  the  fact  that  the  defence  of  each  is  identical  with  that  of 
the  other,  makes  them  so.  Their  contracts  are  several,  and  at 
common  law  they  must  have  been  sued  separately.  The  fact 
that  the  defence  of  both  is  the  usurious. inception  of  a  note,  for 
a  part  of  which  this  note  was  given  after  the  maturity  of  the 
first,  does  not  make  them  "  united  in  interest."  Their  liability  . 
is  several.  The  causes  of  action  are  separate  and  distinct,  and 
as  much  so  as  if  their  names  were  to  contracts  on  different 
pieces  of  paper,  of  different  dates,  and  made  on.  distinct  and  dif- 
ferent considerations. 

Parties  within  the  meaning  of  §  167  of  the  code,  are  "  united 
m  interest "  only  when  they  stand  in  the  same  position,  and  the 
cause  of  action,  which  exists  against  one,  exists  against  all.  But 
partners  liable  on  separate  and  distinct  contracts,  instead  of 
being  united  in  interest,  have  separate  and  independent  inter- 
ests. The  contrary  would  not  probably  be  assumed  in  this  case, 
if  it  were  not  for  the  fact  that  the  answer  states  the  note  was 
made  for  the  accommodation^  of  the  payee,  0.  S.  Storms.  As- 
suming, for  the  purpose  of  this  motion,  that  such  allegation  is 

Vol.  Y.  89 
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true,  if  it  proves  any  thing  bearing  on  this  point,  it  is  this  :  that 
as  between  the  defendants  themselves,  Henry  Storms  has  no 
interest  in  the  matter.  The  resalt  of  the  action,  as  between 
themselves,  concerns  only  the  payee,  for  whose  accommodation 
the  note  was  made,  and  the  answer  is  not  verified  by  him.  Jls 
between  the  two,  he  is,  substantially,  the  only  party  defendant 
As  to  the  plaintiflF,  they  are  defendants  severally  liable  (Code, 
§  120).  The  meaning  of  the  words  "  united  in  interest,"  as  used 
in  §  157,  is  the  same  as  that  of  the  same  words  as  used  in  §  119. 
In  the  latter  it  clearly  means  joint  promissors,  obligors,  and  the 
converse,  or  at  least  parties  occupying  the  same  position  in 
respect  to  the  alleged  cause  of  action. 

The  defendant  is  entitled  to  have  the  answer  stricken  out  as 
to  C.  S.  Storms.  I  think  it  should  be  without  costs,  as  the 
practice  in  this  respect  does  not  seem  to  be  settled.  The  motion 
implies  that  plaintifTs  counsel  deems  the  answer  good  in  form 
and  substance,  except  as  to  the  verification,  and  there  is  no 
doubt  of  the  good  faith  of  the  defendants'  counsel  suggest- 
ed. Under  such  circumstances,  I  should  give  liberty  to  verify 
the  answer,  if  it  contained  the  show  of  a  defence.  It  is,  however, 
clearly  frivolous,  and  if  a  motion  for  judgment  thereon  had  been 
made,  under  §  247,  it  must  have  been  granted.  (^  Sandford  S. 
G.  R.  85.)  The  answer  does  not  even  aver  that  any  part  of 
the  usury  covered  by  the  first  note  is  included  in  this. 


RuTTBB  V.  Tallis,  and  others. 

Tlie  title  of  a  reeeiTer  ezisti^  by  relation,  from  tbe  date  of  the  order  directing 
appointment 
(Before  Oaklky,  Dun,  A  Botwoani,  J.  J.) 
Feb.  28,  1852. 

This  was  a  motion  to  compel  H.  W.  Beckwith,  Esq.,  receiver 
of  the  partnership  effects  of  the  defendants,  to  satisfy  a  judg- 
ment which  the  plaintiff  had  obtained  on  the  24th  of  December, 


i 
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1851,  for  about  $800.  It  was  originally  made  before  Mr.  Jus- 
tice Duer,  at  special  term,  but  was  by  him,  after  a  partial  argu- 
ment, adjourned  to  be  heard  before  a  full  bench  at  general  term, 
by  reason  of  the  important  principles  involved. 

The  facts  were  these.  The  defendants  were  a  firm  doing 
business  in  the  city  of  New  York,  but  Mr.  Tallis,  the  senior 
partner,  resided  in  England.  The  firm  having  become  deeply 
embarrassed,  the  partners,  Willoughby  and  Rogers,  without 
the  authority  or  assent  of  Mr.  Tallis,  made  an  assignment  of  all 
the  partnership  effects  to  one  Martin,  in  trust,  to  pay  in  full 
certain  creditors  of  the  firm,  and  then  to  distribute  the  residue 
among  all  others  ratably.  As  soon  as  this  transaction  came 
to  the  notice  of  Mr.  Tallis,  he  at  once  commenced  a  suit  in  this 
court  to  vacate  the  assignment,  and  distribute  the  property  among 
all  the  creditors  equally,  and  prayed  the  appointment  of  a  re- 
ceiver. The  assignee  and  the  other  partners  put  in  their  answers, 
insisting  on  the  validity  of  the  assignment,  and  replies  were  filed. 
On  the  pleadings,  a  motion  was  made  before  Mr.  Justice  Mason, 
for  a  receiver.  The  motion  was  granted,  and  a  reference 
ordered  to  select  a  person  suitable  for  the  office. 

While  this  inquiry  was  pending  in  the  referee's  office,  Rutter 
obtained  his  judgment  and  issued  execution,  which  was  levied 
on  the  assigned  property. 

Subsequently,  on  the  9th  of  January,  1862,  Mr.  Beckwith 
was  appointed  receiver  in  the  suit  of  Tallis  against  his  partners 
and  their  assignee.  He  immediately  claimed  the  property  from 
the  sheriff,  on  the  ground  that  his  appointment  related  back  to 
the  date  of  the  order  of  reference,  and  thus  over-rode  the  levy. 
The  jury  summoned  by  the  sheriff  to  try  the  question,  sustained 
the  claim,  and  the  levy  was  abandoned.  The  receiver  took  the 
property,  sold  it,  and  received  the  proceeds. 

The  suit  of  Tallis  was  afterwards  heard,  and  the  court 
decreed  the  astsignment  to  be  fraudulent  and  void.  That  the 
assignee  transfer  all  the  property  to  the  receiver,  and  that  a 
perpetual  injunction  issue. 

The  plaintiff,  Rutter,  now  made  his  motion  as  above  stated. 


C  W.  Sandford,  for  plaintiff. 
^.  C.  Bradley  J  for  the  receiver. 
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The  court  denied  the  motion  principally  upon  the  groand, 
that  when  an  order  of  reference  is  made  for  the  appointment  of 
a  receiver,  and  a  receiver  is  subsequently  appointed,  his  title 
vests,  by  relation,  from  the  date  of  the  order,  and  attaches  upon 
all  the  property  to  which  the  receivership  could  properly  extend, 
exactly  in  the  same  manner,  and  with  the  same  effect,  as  if  the 
order,  instead  of  directing  a  reference,  had  named  the  receiver. 

The  court  also  intimated  very  strongly  its  opinion,  that  it 
would  not  permit  a  suit  for  the  dissolution  of  a  partnership  and 
the  settlement  of  the  partnership  debts,  to  be  discontinued  by 
the  act  or  consent  of  the  parties.  There  must  be  a  special 
application  to  the  court,  and  notice  to  the  partnership  credi- 
tors. 


BoBEBT  Grant  v.  James  B.  Quick. 

ISfo  court  in  this  itate  can  riffhtfallj  enjoin  a  defendant  from  prooeeding  in  a  aoH 
in  another  court  of  the  state,  haying  eqaal  power  to  grant  the  relief  sought  by 
the  complaint 
March  6»  1852. 

The  complaint  was  filed  to  set  aside  certain  securities  and 
agreements  held  by  the  defendant,  upon  the  ground  that  they 
were  all  intended  to  cover  usurious  loans ;  and  an  injunction 
order,  founded  upon  the  complaint,  had  been  issued,  restraining 
the  defendant  from  enforcing,  or  attempting  to  enforce  the  pay- 
'  ment  of  any  of  the  securities,  or  the  performance  of  any  of  the 
agreements  so  impeached. 

A  motion  for  the  dissolution  of  the  injunction  was  now  made, 
founded  upon  the  answer  of  the  defendant,  and  upon  affidavits, 
and  it  appeared,  and  was  not  denied,  that  prior  to  the  filiog  of 
the  complaint,  in  this  suit,  the  defendant  had  commenced  a  suit 
against  the  plaintiff,  in  the  court  of  common  pleas,  of  this  city, 
which  suit  was  still  pending,  and  was  founded  upon  one  or  more 
of  the  i^reements,  which  the  complaint  prayed  might  be  declared 
void  and  surrendered. 
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S,  Sanxayy  for  defendant. 
^.  Mathews,  for  plaintiff. 

DuER,  J. — It  is  not  denied  that  the  necessary  effect  of  the 
injunction  which  I  am  asked  to  dissolve,  is  to  restrain  the  de- 
fendant from  proceeding  any  further  in  the  suit  in  the  common 
pleas,  and,  without  entering  upon  the  question,  whether  the 
equity  of  the  complaint  is  fully  met  by  the  answer,  the  prior 
institution  of  that  suit,  and  its  actual  pendency,  are  regarded 
by  me  as  conclusive  reasons  for  granting  the  motion  in  its  full 
extent. 

The  only  ground  upon  which  the  court  of  chancery  formerly 
acted,  in  granting  an  injunction,  in  cases  like  the  present,  was  the 
inability  of  the  court  of  law,  in  which  a  suit  was  pending,  to 
grant  the  necessary  relief  ^  but  as,  since  the  code,  the  jurisdiction 
of  all  our  courts  is  equitable  as  well  as  legal,  or  more  properly, 
as  the  distinction  between  legal  and  equitable,  except  in  refer- 
ence to  the  nature  of  the  relief  demanded,  is  now  abolished, 
the  reasons,  by  which  the  exercise  of  a  power,  always  invidious, 
and  frequently  abused,  could  alone  be  justified,  have  ceased  to 
exist,  and  have  left  a  case,  to  which  the  maxim  emphatically 
applies,  that  "  cessante  ratione,  cessat  etiam  kx" 

It  is  said  that  the  suit  in  the  common  pleas  relates  only  to 
one  of  the  agreements,  from  which  the  plaintiff  seeks  to  be  re- 
lieved, and  that  the  injunction  should  therefore  be  only  partially 
dissolved,  bat  it  is  evident  from  the  pleadings,  that  all  the  secu- 
rities and  agreements  set  forth  in  the  complaint,  are  so  connect- 
ed, that,  in  all  probability,  they  must  stand  or  fall  together, 
and  it  is  upon  this  connection,  that  the  complaint  specially 
insists. 

It  may  be  true,  that  all  the  matters  set  forth  in  this  complaint 
cannot,  with  propriety,  be  set  forth  in  an  ansi^er  to  the  plain- 
tiff's complaint,  in  the  common  pleas,  or  if  contained  therein, 
cannot  be  made  the  ground  of  the  aflSrmative  relief,  to  which 
the  plaintiff  deems  himself  entitled ;  but  there  is  an  obvious 
and  conclusive  reply.  If  affirmative  relief  cannot  be  granted 
to  the  plaintiff,  upon  his  answer,  (which,  however,  I  am  far  from 
thinking,)  he  may  file  a  complaint  in  the  common  pleas,  in  the 
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nature  of  a  cross  bill,  and  that  conrt,  according  to  the  course  in 
chancery,  will  then  staj  the  proceedings  in  the  first  suit,  until 
both  shall  be  at  issue,  so  that  both  may  be  tried  and  decided  at 
the  same  time.  Although  nominally,  there  will  be  two  suits,  there 
will  be,  in  reality,  but  one  controversy.  It  is  in  the  common 
pleas  that  the  controversy  was  commenced,  and  it  is  there  that  it 
ought  to  be  terminated.  The  prior  jurisdiction  which  that 
court  has  ac'quired  over  it,  I  have  no  right,  and  will  not  attempt 
to  disturb.  The  injunction  must,  therefore,  be  dissolved,  but  as 
the  question  is  said  to  be  new,  without  costs ;  the  plaintiff's  coun- 
sel, however,  will  consider,  whether  it  may  not  be  expedient  to 
apply,  without  delay,  for  leave  to  discontinue  the  suit.  He  will 
consider,  whether  the  ground  upon  which  I  dissolve  the  injunc- 
tion, may  not  also  be  a  ground  for  dismissing  the  complaint. 

At  a  joint  meeting  of  the  judges  of  the  supreme  court,  of  the 
common  pleas,  and  of  this  court,  which  was  had  shortly  after 
the  above  decision,  it  was  communicated  by  Duer,  J.,  and 
unanimously  approved. 


James  Gordon  Beknett  v.  The  American  Art  Union,  and 

others. 

Ko  iDJunction  will  be  iwued,  when  it  appean  upon  the  faee  of  the  p]aintiff*e  eom- 
plaii.ty  that  he  has  no  interest  that  ean  be  injured  or  afifeoted  bj  the  act  which 
he  seeks  to  restrain^  nor  will  it  be  issued,  when  his  elaim  for  relief  is  founded 
upon  a  contract  which,  by  his  own  showing,  is  illegal. 

The  subscribers  to  the  Art  Union  have  no  interest,  legal  or  equitable^  in  the  pro- 
perty of  the  association. 

If  the  annual  distribution  of  the  works  of  art  belonging  to  the  association  is  a 
lottery,  prohibited  by  law,  each  subscriber,  \j  his  purchase  of  a  share,  becomes 
a  "pdrticep9  eriminU" 

Where  a  statutory  forfeiture  attaches  upon  the  commission  of  an  offence^  the  title 
of  the  owner  of  the  property  is  firom  that  time  wholly  dirested. 

If  the  annual  distribution  provided  for  in  the  constitution  of  the  Art  Union  is  sn 
illegal  lottery,  the  works  of  art  that  have  been  offered  for  distribution,  are  now, 
by  force  of  the  statutory  forfeiture,  the  exclusive  property  of  the  state. 

JSeld^  that  upon  the  face  of  his  complaint,  the  plaintiff  had  no  title  to  relief! 

Temporary  injunction  diseolyed—- motion  for  permanent  injunction  denied. 
April,  1852. 
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The  complaint  alleged  as  follows : — 

That  by  an  act  of  the  legislature  of  the  state  of  New  York, 
passed  at  a  session  of  the  legislature  held  at  Albany,  in  the 
state  of  New  York,  in  the  year  1840,  entitled  "  An  Act  to  in- 
corporate the  Apollo  Association,  for  the  promotion  of  the  fine 
arts,"  it  was  enacted  that  John  W.  Francis,  James  Herring, 
John  H,  Gourlie,  George  Bruce,  Augustus  Guell,  John  P.  Rid- 
ner,  John  P.  Nesmith,  Thomas  N.  Campbell,  Prosper  M.  Wet- 
more,  and  such  other  persons  as  then  were,  or  might  thereafter 
from  time  to  time  become,  associated  with  them,  were  thereby 
constituted  a  body  corporate  by  the  name  of  the  Apollo  Asso- 
ciation, for  the  purpose  of  the  promotion  of  the  fine  arts  within 
the  United  States.  That  the  corporation  thereby  created 
might  acquire,  hold,  and  purchase  real  and  personal  estate,  but 
the  whole  income  of  such  real  and  personal  estate  should  not 
exceed  |10,000.  That  the  said  association  should  have  power 
to  make,  from  time  to  time,  such  a  constitution,  by-laws,  and 
regulations,  as  they  should  judge  proper  for  the  election  of  offi- 
cers, for  the  prescribing  their  respective  functions,  and  the  mode 
of  discharging  the  same,  for  the  admission  of  new  members  into 
the  said  association,  for  the  government  of  the  members  and 
officers  thereof,  for  regulating  the  annual  rate  of  contributions 
towards  the  funds  thereof,  appointing  the  times  and  places  of 
meeting  for  managing  the  affairs  of  said  association,  and  for 
suspending  or  expelling  such  officers  and  members  as  should 
neglect  or  refuse  to  comply  with  the  constitution,  by-laws,  and 
regulations  thereof.  That  the  officers  of  the  said  association 
should  consist  of  a  president,  a  corresponding  secretary,  a  re- 
cording secretary,  a  treasurer,  a  committee  of  management  con- 
sisting of  fifteen  members  who  were  not  professional  artists, 
and  such  other  officers  as  the  said  association  might  deem  neces- 
sary ;  who  should  be  annually  chosen,  by  a  plurality  of  votes, 
on  the  third  Monday  in  December  ;  and  if  the  annual  election 
should  not  be  holden  on  that  day,  then  it  should  be  lawful  to 
make  such  election  on  any  other  day,  on  due  notice  being  given 
to  the  members,  of  the  intention  to  hold  such  election,  and 
there  being  present,  at  the  time  and  place  designated,  fifty 
members  of  the  association  ;  and  in  case  a  vacancy  should  take 
place  between  the  annual  meetings,  then  it  should  be  lawful  for 
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SQch  vacancy  to  be  filled  by  the  officers  and  committee  of  ma- 
nagement, at  any  regular  meeting  of  said  committee ;  and  the 
person  or  persons  so  chosen  should  continue  in  office  until  the 
next  annual  election,  or  until  others  were  chosen  in  their  places. 
That  that  act  should  continue  in  force  for  the  period  of  twenfy- 
one  years,  subject,  however,  to  amendments,  modifications,  or 
repeal,  by  the  legislature.  That  the  said  corporation  should 
possess  the  general  powers,  and  be  subject  to  the  restrictions 
and  liabilities  prescribed  in  the  third  title  of  the  eighteenth 
chapter  of  the  first  part  of  the  revised  statutes.  That  soon 
after  the  passing  of  the  said  act  of  incorporation,  the  indivi- 
duals in  the  said  act  named,  or  some  of  them,  made  a  constitu- 
tion, by-laws,  and  regulations,  for  the  purpose  in  the  said  act 
named ;  and  afterwards,  and  on  or  about  the  23d  day  of  De- 
cember, 1843,  amended  the  said  constitution  ;  and  the  said  con- 
stitution, and  the  amendments  thereto,  were  then  adopted,  and 
continued  in  force  thenceforth,  and  until  the  20th  day  of  De- 
cember, 1847.  That  by  the  act  incorporating  said  company, 
there  is  no  authority  or  power  whatever  conferred  upon  the 
said  association,  nor  upon  the  committee  of  management 
thereof,  to  make  any  distribution  of  the  funds  or  property  of 
said  corporation.  That  in  and  by  the  said  constitution,  it  was, 
among  other  things,  provided  as  follows : — 

Art.  1.  Every  subscriber  of  five  dollars,  or  more,  per  annum, 
shall  be  &  member  of  this  association,  and  shall  be  entitied  to 
the  privities  of  membership. 

Art.  8.  The  Committee  of  Management  shall  have  in  charge 
ihe  general  supervision  and  management  of  the  interests  and 
affairs  of  the  association  ;  they  shall  purchase  such  works  of 
art,  executed  by  artists  in  the  United  States,  or  by  American 
artists  abroad,  ^s  they  may  think  worthy  of  selection,  and  as 
the  state  of  the  treasury  shall  warrsmt. 

Art.  9.  The  fund  raised  by  annual  subscriptions  shall  be 
appropriated  under  the  direction  of  the  Committee  of  Manage- 
ment ;  and  when  by  them  delegated  by  the  executive  committee 
to  defraying  the  necessary  expenses  of  the  association,  to  the 
purchasing  of  the  works  of  art  under  the  eighth  article,  and  to 
defray  the  expenses  of  publishing  annually  an  engraving  for  dis- 
tribution among  associates. 
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Art.  10.  At  the  annual  meeting  of  the  association  in  Decem- 
ber, the  works  of  art  purchased  during  the  year  shall  become 
by  lot  publicly  determined  the  property  of  individual  members, 
each  member  being  entitled  to  one  chance  or  share  in  such  dis- 
tribution for  each  five  dollars  by  him  subscribed  and  paid. 
That,  under  the  tenth  article  of  said  constitution,  the  mode  of 
distribution  adopted  by  the  committee  of  management  was  this  : 
the  works  of  art  purchased  and  intended  to  be  distributed  by 
lot  were  severally  numbered,  and  tickets  with  numbers  repre- 
senting them  were  placed  in  a  portable  box  or  wheel ;  the  names 
of  the  members  of  said  association,  or  the  numbers  on  the  tick- 
ets given  to  the  several  members  at  the  time  of  their  subscrip- 
tion, and  which  were  also  attached  to  their  names  on  the  books 
of  the  association,  who  had  paid  their  subscriptions,  were  put 
upon  similar  tickets  in  another  box  or  wheel ;  each  member 
being  entitled  to  one  chance  for  each  five  dollars  subscribed 
and  paid.    Two  persons  were  designated  to  manage  the  draw- 
ings, one  of  whom  would  draw  a  ticket  from  the  box  or  wheel 
of  members  corresponding  with  the  numbers  on  the  paintings  or 
works  of  art  to  be  distributed,  and  the  other  person  would,  at 
the  same  time,  draw  a  ticket  from  the  box  or  wheel  contain- 
ing the  subscribers'  names,  or  the  numbers  of  their  tickets, 
placed  opposite  to  their  names  in  the  books  of  said  association, 
and  the  subscribers  whose  names  or  numbers  were  so  drawn 
from  the  box  or  wheel  containing  the  names  or  numbers  of  the 
subscribers,  were  severally  declared  to  be  the  owners  of  the 
work  of  art  which  was  marked  by  the  number  designated  on 
said  ticket  as  a  prize,  which  was  drawn  from  said  box  or  wheel 
at  the  same  time  that  his  or  her  name  or  number  was  drawn 
from  the  other  box  or  wheel,  and  said  work  of  art  was  after- 
wards delivered  to  such  person,  as  his  or  her  private  property. 
This  process  was  repeated  by  drawing  a  ticket  from  the  box  or 
wheel  of  tickets  containing  the  numbers  of  said  works  of  art, 
and  a  name  from  the  box  of  names  or  numbers  of  the  subscribers, 
and  the  results  declared,  until  the  tickets  were  all  drawn  from 
said  box  or  wheel  which  contained  the  tickets  with  numbers 
thereon  of  the  works  of  art  to  be  distributed.    That.by  these 
means  a  few  of  the  subscribers  to  said  association  obtained  all 
the  works  of  art  so  distributed,  and  the  large  proportion  of  said 
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subscribers  were  thereby  attempted  to  be  deprived  of  all  their 
right  and  interest  therein.  That  such  constitution  and  the  pro- 
ceedings so  had  under  the  same,  were  in  express  violation  of  the 
statute  against  raffling  and  lotteries,  and  were  wholly  unauthor- 
ized by  said  act  of  incorporation.  That  by  another  act  of  the 
Legislature  of  the  State  of  New  York,  passed  at  a  session  of  the 
said  Legislature,  held  at  Albany,  in  the  State  of  N.  Y.,  in  the  year 
1844  by  a  two-third  vote,  entitled  "  An  Act  to  amend  the  act,  to 
incorporate  the  Apollo  Association  for  the  promotion  of  the 
fine  arts,"  passed  May  7  th,  1840,  it  was  enacted  that  the  name 
of  the  Apollo  Association,  for  the  promotion  of  the  fine  arts 
in  the  United  States,  was  thereby  changed  to  the  American  Art 
Union,  and  that  the  distribution  of  the  works  of  art  belonging 
to  the  said  association,  provided  for  in  the  constitution  thereof 
and  the  annual  election  of  officers,  should  be  held  on  the  Friday 
preceding  the  25th  day  of  December  in  each  year,  instead  of 
the  time  stated  in  the  fourth  section  of  the  act  thereby  amended, 
and  that  that  act  shall  take  effect  immediately.  The  plaintiff 
shows  to  the  court,  upon  information  and  belief,  that  the  consti- 
tutfon  of  said  association,  which  was  in  existence  at  the  date 
of  the  passage  of  said  act,  was  the  constitutiQn  abovementioned, 
and  that  the  mode  of  distribution  provided  for  and  practised 
under  said  constitution,  was  by  lottery,  and  conducted  in  the 
manner  hereinbefore  set  forth  in  that  behalf.  That  said  consti- 
tution was  not  exhibited  to  the  legislature,  nor  was  it  in  any 
manner  communicated  to  them,  before,  or  at  the  time  of  passing 
said  act,  that  the  mode  of  distribution,  as  well  as  the  actual  dis- 
tribution of  works  of  art  belonging  to  said  association  which 
were  covertly  sought  to  be  authorized  or  sanctioned  by  said 
last  mentioned  act,  were  to  be  by  lottery,  or  by  means  of  lot  or 
chance  among  a  few  of  the  members  of  the  said  association,  at 
the  expense  of  the  large  majority  of  said  members.  That,  as 
plaintiff  is  informed  and  believes,  so  much  of  said  last  men- 
tioned act  as  provides  that  the  distribution  of  works  of  art 
belonging  to  said  association,  provided  for  in  the  constitution 
thereof,  should  be  had  on  the  Friday  preceding  the  25th 
day  of  December  in  each  year,  was  inoperative  and  void  for 
uncertainty.  That  if  said  provision  might  be  operative,  by 
means  of  its  reference  to,  and  its  adoption  of  the  mode  of 
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distribution  provided  in  said  constitution,  then  such  provision 
was  void,  because  the  constitution  of  the  State  of  New  York, 
then  in  force,  in  the  eleventh  section  of  the  seventh  article 
thereof,  expressly  prohibited  the  legislature  from  authorizing 
any  lottery  in  this  state,  and  the  act  so  passed,  taken  in  con- 
nexion with  the  constitution  of  said  association,  therein  referred 
to,  was  an  attempt  by  the  legislature  to  authorize  a  lottery  of 
works  of  art  within  this  state.  That  by  another  act  of  the 
legislature  of  the  State  of  New  York,  passed  at  a  session  of  the 
legislature  held  at  Albany,  in  the  State  of  New  York,  in  the 
year  1847,  entitled,  '*  An  Act  further  to  amend  the  act  to  incor- 
porate the  Apollo  Association  for  the  promotion  of  the  fine 
arts,''  passed  May  7, 1840,  it  was  enacted  that  the  second  section 
of  the  act  entitled  "An  Act  to  incorporate  the  Apollo  Associa- 
tion for  the  promotion  of  the  fine  arts,"  passed  May  7, 1840, 
was  thereby  amended  so  as  to  read  as  follows  :  "  Section  2.  The 
corporation  hereby  created  may  acquire,  hold,  purchase,  mort- 
gage, and  sell  real  and  personal  estate,  but  the  whole  income 
of  such  real  and  personal  estate  shall  not  exceed  $10,000." 
That  the  third  section  of  the  said  Hct  was  thereby  amended  so 
as  to  read  as  follows : — "  Section  3.  The  business  of  the  said 
corporation  shall  be  conducted  by  a  committee  of  management, 
to  consist  of  twenty-one  members,  who  are  not  professional 
artists,  who  shall  be  chosen  at  the  annual  meeting  of  the  asso- 
ciation, as  follows  : — At  the  next  annual  meeting  there  shall  be 
chosen  twenty-one  members  of  such  committee,  who  shall  be 
immediately  divided  by  lot  into  three  equal  classes,  and  the 
first  class  shall  hold  one  year,  the  second  claaia  two  years,  and 
the  third  class  three  years  ;  and  thereafter  seven  shall  be 
chosen  annually,  to  hold  for  three  years,  and  until  others  are 
chosen  to  fill  their  places.  The  committee  of  management  shall 
have  power  to  make,  from  time  to  time,  such  a  constitution,  by- 
laws, and  regulations,  as  they  shall  judge  proper  for  the  election 
of  officers,  for  prescribing  their  respective  functions  and -the 
mode  of  discharging  the  same,  for  the  admission  of  new  mem- 
bers into  (he  said  association,  for  the  government  of  the  officers 
and  members  thereof,  for  regulating  the  annual  rate  of  contribu- 
tions towards  the  funds  thereof,  for  appointing  the  times  and 
places  of  meeting  of  said  association,  and  of  the  committee  of 
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management,  and  for  suspending  and  expelling  snch  officers  and 
members  as  shall  neglect  or  refuse  to  comply  with  the  constitu- 
tion, by-laws  and  regulations."    That  the  fourth  section  of  the 
said  act  was  thereby  amended  so  as  to  read  as  follows  : — ''  Sec- 
tion 4.  The  officers  of  said  association  shall  be  a  president,  a 
corresponding  secretary,  a  recording  secretary,  and  a  treasurer, 
who  shall  be  chosen  by  and  from  the  committee  of  management, 
annually,  and  such  other  officers  and  agents  as  the  committee 
of  management  may  see  fit  to  appoint  or  employ,  and  in  case  a 
vacancy  in  the  officers  or  committee  of  management  shall  take 
place  between  the  annual  meetings,  the  same  may  be  filled  by 
the  committee  of  management  at  any  regular  meeting  of  said 
committee,  and  the  person  or  persons  so  chosen  shall  continue 
in  office,  until  the  next  annual  election,  or  until  others  are 
chosen  in  their  places,"  and  that  that  act  should  take  effect 
immediately.    That  the  said  last  mentioned  act  has  never  been 
modified,  amended,  or  repealed  by  the  legislature,  and  the  same 
from  the  time  of  the  passage  thereof,  has  always  been  and  still 
is  in  full  force  and  effect.    That  after  the  passing  of  the  said 
last  mentioned  act,  and  at  the  next  annual  meeting  of  the  said 
association,  held  on*  the  20th  day  of  December,  1847,  a  commit- 
tee of  management,  consisting  of  twenty-one  members,  who 
were  not  professional  artists,  and  whose  names  are  to  the  plain* 
tiff  unknown,  were  duly  chosen,  and  the  members  of  the  said 
committee  were  immediately  divided  by  lot  into  three  equal 
classes.    That  the  said  committee  so  chosen  as  last  aforesaid, 
did,  on  the  said  20th  day  of  December,  1847,  make  a  constitu- 
tion for  the  purposes  in  the  said  last  mentioned  act.     That  in 
and  by  the  constitution  so  made  as  last  aforesaid,  it  was  and  is 
provided  and  declared  among  other  things,  to  the  tenor  and  effect 
following,  that  is  to  say :  That  every  subscriber  of  five  dollars  or 
more  per  annum  should  be  a  member  of  the  said  American  Art 
Union,  and  after  the  payment  thereof  should  be  entitled  to  all 
the  privileges  of  membership  for  the  residue  of  the  calendar  year, 
and  that  there  should  be  a  stated  meeting  of  the  members  on 
the  Friday  evening  next  before  Christmas,  at  such  place  as  the 
committee  of  management  should  direct,  to  be  called  the  annual 
meeting  of  the  association,  when  the  distribution  of  the  works 
of  art  and  the  election  of  the  members  of  the  committee  of 
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management  should  take  place,  and  that  the  committee  of 
management  then  and  there  elected,  should  meet  on  the  Monday 
evening  next  after  such  annual  meeting,  and  then  and  there 
choose  from  their  number  the  officers  of  the  said  association  for 
the  year  then  next,  and  that  the  real  and  personal  property  of 
the  association  should  be  under  the  care  of  and  subject  to  the 
disposal  of  the  committee  of  management,  for  the  time  being, 
and  should  be  held  by  such  committee  for  the  benefit  of  the  said 
association,  and  that  the  net  funds  of  the  said  association  should 
be  applied  first  to  the  purchase  or  production  of  fine  engravings, 
or  other  works  of  American  art  annually,  which  should  be  dis- 
tributed equally  to  all  the  members  for  each  year,  respectively  * 
and  secondly,  to  the  purchase  or  production  of  works  of  Ame- 
rican art  principally  paintings,  to  be  distributed  publicly  at  the 
annual  meeting  of  the  said  association,  among  the  members  for 
the  current  year  by  lot — that  each  member  should  have  one 
share  for  every  sum  of  five  dollars  paid  by  him — and  that  the 
purchase,  production,  and  time  and  mode  of  distribution  of  the 
said  works  of  art,  should  be  under  the  direction,  regulation,  and 
control  of  the  committee  of  management  for  the  time  being — 
and  that  the  real  and  personal  property  of  the  institution  should 
be  under  the  care  and  subject  to  the  disposal  of  the  committee 
of  management,  for  the  benefit  of  the  institution,  and  on  any 
dissolution  of  the  institution  after  paying  all  its  debts,  the 
whole  remaining  property  should  be  distributed  among  the 
persons  who  should  be  members  at  the  time  of  such  dissolution 
in  proportion  to  the  amount  theretofore  paid  by  them  respect- 
ively to  the  funds  of  the  institution.  That  afterwards,  and  on 
the  22d  day  of  December,  1848,  an  annual  meeting  of  the  said 
association  held  at  the  Tabernacle,  in  the  city  of  New  York,  at 
which  said  meeting,  certain  seven  persons,  whose  names  are  to 
the  plaintiff  unknown,  all  of  the  said  city  of  New  York,  and 
neither  of  them  being  a  professional  artist,  were  elected  mem- 
bers of  the  committee  of  management  of  the  said  association, 
for  the  year  then  next,  in  lieu  of  the  seven  members  of  the  said 
committee  whose  term  of  office  then  expired  ;  and  the  said  per- 
sons elected  as  last  aforesaid,  respectively  assented  to  such 
election,  and  consented  to  become  members  of  such  committee, 
and  they  and  each  of  them  thence  became  and  were  and  acted 
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as  members  of  the  said  committee.  That  a  meeting  of  the  com> 
mittee  of  management  of  the  said  institution  was  held  on  the 
25th  day  of  December,  1848,  being  the  Monday  after  the  annual 
meeting  lastmentioned,  when  and  where  the  said  lastmentioned 
committee  chose  from  their  number  the  officers  of  the  said  asso- 
ciation for  the  year  then  next ;  but  what  officers  in  particular 
were  chosen,  or  who  were  such  officers,  is  to  the  plaintiff  un- 
known. That  on  the  20th  day  of  December,  1850,  being  the 
Friday  next  before  Christmas,  in  the  year  last  aforesaid,  there 
was  an  annual  meeting  of  the  said  association  at  Tripler  Hall, 
in  the  city  of  New  York  ;  and  at  such  meeting,  the  defendant, 
the  said«A.bram  M.  Cozzens,  the  then  president  of  the  said  asso- 
ciation, announced  to  the  members  of  the  said  association,  that 
the  term  of  office  of  seven  of  the  then  members  of  their  com- 
mittee of  management  of  the  said  association,  then  and  there 
expired,  and  that  the  seven  members  whose  term  of  office  ex- 
pired, as  last  aforesaid,  were  named  William  J.  Hoppin,  Charles 
P.  Daly,  Abraham  M.  Cozzens,  John  P.  Ridner,  Marshall  0. 
Roberts,  Nathaniel  Jarvis  the  younger,  and  Frederick  A.  Coe, 
being  seven  of  the  defendants  in  this  action  ;  and  the  said  last 
named  seven  persons  were  then  and  there  re-elected  members 
of  the  committee  of  management  of  the  said  association,  and 
the  said  persons  so  re-elected,  severally  and  respectively,  con- 
sented to  become  and  act  as  members  of  the  committee  of  ma- 
nagement of  the  said  association,  and  they  thenceforth  became 
and  were,  and  act^d,  as  members  of  such  committee ;  and  they, 
together  with  the  other  defendants,  Robert  Kelly,  Andrew 
Warner,  Benjamin  H.  Jarvis,  John  H.  Austin,  William  H.  Ap- 
pleton,  Evert  A.  Duyckinck,  Erastus  C.  Benedict,  Henry  J.  Ray- 
mond, William  B.  Deen,  George  W.  Austin,  George  Curtis, 
William  A.  Butler,  Charles  H.  Russell,  and  George  Treadwell, 
became  and  were  the  committee  of  management  of  and  for  the 
said  association.  That  the  said  last  named  committee  of  ma- 
nagement, on  the  23d  day  of  December,  1850,  being  the  Mon- 
day next  after  the  said  last  named  annual  meeting,  held  a  meet- 
ing for  the  purpose  of  electing  from  among  their  number  the 
officers  of  the  said  association  for  the  then  next  year,  and  that 
at  such  meeting  the  said  defendant,  Abraham  M.  Cozzens,  was 
chosen  president,  the  said  George  W.  Austin  was  chosen  tret- 
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surer,  and  the  said  defendants,  Erastus  C.  Benedict,  William  J. 
Hoppin,  Frederick  A.  Coe,  Andrew  Warner,  and  Benjamin  H. 
Jarvis,  the  executive  committee  of  the  said  association.  That 
after  the  said  annual  meeting  last  named,  it  became  and  was 
the  duty  of  the  said  last  named  committee  of  management, 
among  other  things,  to  apply  the  net  funds  of  the  said  associa- 
tion, first,  to  the  purchase  or  production  of  fine  engravings  or 
other  works  of  American  art,  and,  secondly,  to  the  purchase  or 
production  of  works  of  American  art,  principally  paintings,  and 
to  cause  an  annual  meeting  of  the  said  association  to  be  held  on 
the  19th  day  of  December,  1851,  being  the  Friday  next  before 
the  Christmas  of  that  year ;  that  on  the  said  19th  day  of  De- 
cember, 1851,  the  term  of  office  of  seven  of  the  individual  de- 
fendants above  named  as  members  of  the  said  committee  of 
management,  ceased,  and  they  thenceforth  ceased  to  be  mem- 
bers of  the  said  committee  of  management,  but  which  seven  of 
the  members  of  the  said  committee  is  unknown  to  the  plain- 
tifiT,  save  that  it  is  other  seven  than  the  seven  elected  on  the  21st 
day  of  December,  1849  ;  that  on  the  23d  day  of  December, 
1851,  being  the  Monday  next  after  the  Friday  next  before 
Christmas  of  that  year,  the  term  of  office  of  the  said  officers 
of  the  said  association,  elected  on  the  said  20th  day  of  Decem- 
ber, 1860,  expired.  That  the  said  Robert  Kelly,  Abraham  M. 
Cozzens,  Andrew  Warner,  Marshall  0.  Roberts,  Benjamin  H. 
Austin,  Frederick  A.  Coe,  John  H.  Austin,  Charles  P.  Daly, 
William  H.  Appleton,  William  J,  Hoppin,  Evert  A.  Duyckinck, 
Erastus  C.  Benedict,  Henry  J.  Raymond,  William  B..  Deen, 
George  W.  Austin,  George  Curtis,  William  A.  Butler,  Charles  H. 
Russell,  George  Tread  well,  John  P.  Ridner,  and  Nathaniel  Jarvis, 
the  younger,  while  they  were  the  committee  of  management  of  the 
said  association,  in  disregard  of  their  duty  in  that  behalf,  did 
not  and  would  not  cause  an  annual  meeting  of  the  said  associa- 
tion to  be  held  on  the  Friday  next  before  the  Christmas  of  the 
year  I'^Sl,  and  no  annual  meeting  of  the  said  association  for 
the  year  1851  has  ever  been  held  or  attempted  to  be  held,  and 
the  beforementioned  members  of  the  said  committee  of  manage- 
ment, whose  term  of  office  expired  on  the  said  Friday  next 
before  Christmas,  1851,  and  the  said  officers  of  the  said  asso- 
ciation, whose  term  of  office  expired  on  the  Monday  next  after 
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the  Fridaj  next  before  Christmas  of  the  year  1851,  have  noti 
nor  have  either  of  them,  been  re-elected,  nor  have  another  or 
others  been  elected  to  fill  the  places  of  the  said  members  of  the 
said  committee,  and  the  said  ofiScers,  or  any  or  either  of  them, 
and  that  ever  since  the  said  Friday  next  before  Christmas  of 
the  year  1851,  in  violation  of  the  charter  and  constitntion  of  the 
said  American  Art  Union,  the  committee  of  management  of  the 
said  association  has  consisted,  and  still  consists,  of  fourteen 
legal  members  and  no  more  ;  and  since  the  Monday  next  after 
the  Friday  next  before  Christmas,  1851,  there  have  not  been 
any  oflScers,  and  are  not  now  any  officers  of  the  said  association 
legally  qualified  to  act  in  the  affairs  and  concerns  of  the  said 
association.    That  since  the  said  Friday  next  before  Christmas 
of  1851,  the  said  seven  members  of  the  committee  whose  term 
of  office  expired  on  that  day,  notwithstanding  their  terms  of 
office  expired  at  the  time  and  as  aforesaid,  have  continued  and 
still  continue  to  act  as  members  of  the  committee  of  manage- 
ment of  the  said  association,  in  like  manner  as  though  their 
term  of  office  had  not  expired.    That  since  the  Monday  next 
after  the  Friday  next  before  Christmas,  1851,  notwithstanding 
their  terms  of  office  expired  at  the  time  and  as  aforesaid,  the 
said  Abraham  M.  Cozzens  has  continued,  and  still  continues,  to 
act  as  the  president  of  the  said  association,  and  the  said  6eoi^ 
W.  Austin  has  continued   and  still  continues,  to  act  as  the 
treasurer  of  the  said  association.  That  on,  or  soon  after  the  20th 
day  of  December,  1850,  the  defendants,  the  said  Robert  Kelly, 
Abraham  M.  Cozzens,  Andrew  Warner,  Marshall  O.  Roberts, 
Benjamin  H.  Jarvis,  Frederick  A.  Coe,  John  H.  Austin,  Charles 
P.  Daly,  William  H.  Appleton,  William  J.  Hoppin,  Evert  A. 
Duyckinck,  Erastus  C.  Benedict,  Henry  J.  Raymond,  William 
B.  Deen,  George  W.  Austin,  George  Curtis,  William  A.  Butler, 
Charles  H.  Russell,  George  Treadwell,  John  P.  Ridner,  and 
Nathaniel  Jarvis  the  younger,  by  virtue  and  under  color  of 
their  office,  as  the  committee  of  management  of  the  said  associa- 
tion, possessed  themselves  of  real  and  personal  property  of  the 
said  American  Art  Union,  to  the  amount  of  several  thousand 
dollars,  but  what  amount  in  particular  the  plaintiff  is  unable  to 
state.  That  since  the  said  20th  day  of  December,  1850,  and  ontQ 
the  20th  day  of  December,  1851,  the  said  last  named  defendantSi 
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as  such  committee  of  management,  collected  and  received  from 
the  members  and  the  Bnbscribers  to  the  said  association,  to  be 
applied  to  the  purposes  of  the  said  association,  the  sam  of  more 
than  $50,000,  and  that  since  the  said  23d  day  of  December, 
1851,  the  said  last  named  defendants  have  continued  to  collect 
and  receive  subscriptions  for  and  on  account  of  the»association, 
to  an  amount  of  several  hundred  dollars.  That  the  said  last 
named  defendants  have  now  in  their  possession,  or  under  their 
management  and  control,  various  sums  of  money,  and  real  and 
personal  property  belonging  to  the  association,  to  the  amount 
of  several  thousands  of  dollars.  That  between  the  20th  day 
of  December,  1850,  and  the  20th*  day  of  December,  1851,  the 
said  defendants  last  named,  in  disregard  of  their  duties  as  the 
committee  of  management  of  the  said  American  Art  Union, 
expended,  and  caused  to  be  expended,  various  large  sums  of 
money,  for  purposes  not  warranted  by  either  the  charter,  con- 
stitution, or  by-laws  of  the  said  association,  and  for  purposes 
contrary  to  the  constitution  and  laws  of  this  state,  and  that  the 
defendants  still  continue,  and  threaten  to  continue  to  expend 
the  moneys  of  the  said  association  in  such  illegal  manner. 
'  That  the  said  last  named  defendants  have  unlawfully,  in  the 
name  of  the  said  association,  incurred  divers  debts,  which  have 
become,  and  are,  charges  and  incnmbraftces  upon  and  against 
the  property  of,  or  claims  against  the  said  association,  and 
which  said  debts  the  said  last  named  defendants  allege  them- 
selves unable  to  pay,  unless  supplied  by  subscribers  and  mem- 
bers with  additional  funds  for  that  purpose,  and  have  called 
upon  and  requested  the  members  and  subscribers  to  the  said 
association  to  pay  to  them,  the  said  last  named  defendants,  the 
sum  of  five  dollars  in  addition  to  the  amount  already  subscribed 
and  paid  by  the  said  members  or  subscribers,  to  the  last  named 
defendants;  and  that  the  said  last  named  defendants  allege 
such  additional  payment  to  be  necessary  to  enable  them  to  dis- 
charge the  debts  due  and  owing  by  the  said  association,  and  to 
enable  the  said  defendants  to  fulfil  the  promises  by  them  n^e 
to  the  members  and  subscribers  to  the  said  association.  The 
plaintiff  further  shows  that  yearly,  and  in  the  month  of  Decem- 
ber,-in  the  year  1843,  to,  and  including,  the  month  of  Decem- 
ber, in  the  year  1850,  the  committee  of  management  of  said 
Vol.  Y.  40 
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association,  without  any  yalid  or  lawfal  power  or  anthoritY  so 
to  do,  contained  in  the  charter  of  said  association,  and  in  viola- 
tion of  the  constitution  of  this  state,  and  of  the  statutes  thereof, 
against  raflSing  and  lotteries,  have  put  up,  to  be  disposed  by  lot 
or  chance  among  the  members  of  said  association,  a  large  num- 
ber of  paintings  and  works  of  art,  the  property  of  said  associa- 
tion, and  procured  with  the  funds  belonging  to  the  said  corpora- 
tion, and  that  such  lotteries  have  severally  been  publicly  con* 
ducted  under  the  direction  of  the  committee  of  management, 
and  the  drawings  thereof,  respectively,  have  been  made  in  the 
manner  substantially  as  hereinbefore  stated  in  that   behalf. 
That  the  subscribers  whose  names  or  numbers  happened  to  be 
drawn  out  of  one  box  or  wheel,  at  the  same  time  that  a  ticket 
was  drawn  out  of  the  other  box  or  wheel,  with  the  number  of 
a  picture  or  work  of  art  written  upon  it,  were  declared   to 
have  drawn  the  picture  or  work  so  numbered,  as  prizes,  and  the 
same  were  delivered  by  said  committee  of  management,  or 
under  their  direction,  to  the  persons  so  favored  by  fortune, 
as  such  prizes,  to  be  held  and  enjoyed  as  their  separate  and 
individual  property.    That  the  members  of  said  association, 
whose  names  or  numbers  happened  not  to  be  drawn  out  of 
the  wheel  or  box  which  contained  the  names  or  numbers  of 
members  at  the  fiame  time  that  tickets  were  drawn  out  of  the 
wheel  or  box  containing  the  tickets,  with  numbers  of  works  of 
art  marked  upon  them,  were  declared  to  have  drawn  or  taken 
nothing  upon  said  distribution,  and  to  have  thereby  forfeited 
all  right  to  and  interest  in  the  property  of  said  association  put 
up  at  the  drawings  of  said  lotteries  respectively.   That  the  com- 
mittee of  management  of  said  association,  composed  of  the  said 
last  named  defendants,  have  publicly  announced  that  it  is  their 
intention,  and  the  plaintiff,  on  his  information  and  belief,  alleges 
that  it  is  the  intention,  of  the  last  named  defendants,  unless 
restrained  by  the  order  of  this  honorable  court,  to  cause  the 
personal  property  of  the  said  association,  now  in  the  possession, 
or  under  the  management  and  control  of  the  said  defendants,  or 
the  principal  part  thereof,  to  be  distributed  by  lot  or  chance, 
and  by  means  of  a  lottery  or  game  of  chance,  and  in  the  man- 
ner substantially  as  above  described,  among  the  members  or 
subscribers  of  the  said  association,  on  the  30th  day  of  March, 
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18.52;  that  notice  of  said  intention  is  posted  at  the  rooms  of 
said  association,  and  a  copy  thereof  is  hereto  annexed,  forming 
a  part  hereof.  That  if  the  said  defendants  carry  into  effect 
such  their  intention,  the  whole  of  the  said  personal  property  of 
the  said  association,  or  the  greater  part  thereof,  amounting  in 
value  to  several  thousand  dollars,  will  be  and  become  forfeited, 
and  will  be  wholly  and  irretrievably  lost  to  the  great  majority 
of  the  members  and  subscribers  of  the  said  association,  who  are 
equally  entitled  thereto  ;  that  the  members  or  subscribers,  or  by 
whatever  name  the  persons  who  have  contributed  to  the  funds 
of  the  association,  and  who  are  now  entitled  to  participate 
therein,  may  be  called,  exceed  in  number  ten  thousand,  and  that 
it  would  be  impossible  to  make  them  all  parties  to  this  action. 
That  some  time  in  the  year  1840,  one  Richard  M.  Hoe  became 
a  member  of  and  subscriber  to  the  said  American  Art  Union, 
by  its  then  name  of  the  Apollo  Association  ;  that  he  subscribed 
thereto  for  the  purpose  of  promoting  the  fine  arts  in  the  United 
States,  and  that  he  has  continued  to  be  such  member  and  sub- 
scriber yearly,  and  every  year,  for  the  purpose  last  mentioned^ 
thenceforth  and  during  the  year  1851,  and  has,  during  all  the 
time  last  aforesaid,  duly  and  regularly  in  all  things  conformed 
to  the  charter,  constitution,  by-laws,  and  regulations  of  the  said 
association,  and  has  duly  and  regularly  each  year,  during  the 
period  last  aforesaid,  paid  the  sum  of  $5  into  the  funds  of  said 
association,  for  the  sole  purpose  aforesaid,  and  in  the  full  belief 
of  the  integrity  of  the  said  several  committees  of  management 
of  the  said  association,  and  that  they  would  faithfully  and  in  a 
lawful  manner  execute  the  trusts  and  duties  belonging  to  their 
offices  as  members  of  such  committee,  and  would  not  waste  or 
misapply  the  funds  of  the  said  association,  or  violate  the  con- 
stitution and  laws  of  this  state.  That  said  Richard  M.  Hoe  did, 
on  the  28th  day  of  May,  1851,  pay  and  subscribe  to  the  fiinds 
of  the  said  association,  the  sum  of  $5.  That  the  said,  last 
named  committee  of  management,  and  the  members  thereof,  did 
not  faithfully  and  in  a  lawful  manner  execute  the  trusts  and 
duties  belonging  to  their  offices,  as  members  of  such  committee, 
and  have  wasted  and  misapplied  the  funds  of  the  said  associa- 
tion, and  so  acted  that  the  charter  of  the  said  association,  or 
their  personal  representatives  or  assigns,  are  entitled,  after  pay- 
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mQpt  of  all  debts  of  the  said  association,  to  a  distribation  of  the 
property,  real  and  personal,  of  the  said  association,  according 
to  the  amount  paid  in  by  each  member  into  the  funds  of  the  said 
association.  The  plaintiff  further  shows  that  all  the  matters 
above. alleged  are  averred  upon  the  information  and  belief  of 
the  plaintiff.  That  by  an  instrument  in  writing,  under  the 
hand  and  seal  of  the  said  Richard  M.  Hoe,  dated  the  20th  day 
of  February,  1852,  the  said  Richard  M.  Hoe  assigned  to  the 
plaintiff  all  his  right,  title  and  interest,  of,  in,  to,  or  against, 
the  property  and  effects  of  the  said  association,  or  the  said  de- 
fendants, in  respect  of  the  payments  by  the  said  Richard  M. 
Hoe,  made  to  the  funds  of  the  said  association.  That  the  plain- 
tiff is  now  the  rightful  holder  and  owner  of  the  interests  of  the 
said  Richard  M.  Hoe,  which  he  had  on  the  20th  day  of  Febru- 
ary, 1852,  and  is  entitled  to  all  the  rights  and  privileges  in  re- 
spect of  the  payments  made  to  the  funds  of  the  said  association 
by  the  said  Richard  M.  Hoe,  in  as  full  and  beneficial  a  manner 
as  the  said  Richard  M.  Hoe  would  or  might  have  possessed  the 
same,  if  the  said  assignment  had  not  been  made  by  him.  The 
plaintiff  further  shows  that  under  the  provisions  of  the  amended 
charter  of  said  association  the  subscribers  thereto  have  no 
power  to  take  the  property  and  effects  of  the  said  association 
out  of  the  hands  of  the  said  committee  of  management.  That 
if  a  meeting  of  said  subscribers  and  shareholders  could  be  con- 
vened for  that  purpose,  they  have  no  power  or  authority  to  elect 
more  than  seven  members  of  said  committee,  and  fourteen  mem- 
bers of  the  committee  of  management  who  have  committed,  and 
who  have  threatened  to  commit,  the  waste  and  misapplication 
of  the  funds  and  property  of  said  corporation,  will  remain  in 
office  under  said  charter,  and  will  continue  to  be  a  majority  of 
said  committee ;  that  said  committee  of  management  having 
direction  of  the  affairs  of  said  corporation,  will  not  institute, 
nor  suffer  to  be  instituted,  in  the  name  of  the  said  corporation, 
against  themselves  or  any  of  them,  any  action  to  compel  the 
said  committee,  or  any  members  thereof,  to  account  for,  and 
make  satisfaction  to  the  members  of  said  aasociation,  for  the 
funds  and  property  thereof  wrongfully,  and  unauthorizedly,  and 
knowingly,  and  wilfully  wasted  or  misappropriated,  nor  for  the 
abuses  of  the  rights  and  privileges  of  the  shareholders  therein ; 


CASES  OP  PRACTICE,  &c.  629 

Bennett  t.  The  Amerioan  Art  Union. 

nor  to  prevent  the  said  committee  from  making  the  distribution, 
by  means  of  a  lottery,  of  the  large  part  of  the  property  of  said 
corporation,  which  they  threaten  to  make  on  the  said  30th  day 
of  March,  1852 ;  that  the  persons  who  constitute  the  commit- 
tee of  management,  and  who  are  defendants  herein,  have 
the  control  of  said  corporation ;  and  that  no  action  to  cor- 
rect or  to  prevent  the  waste  or  misapplication  of  the  cor- 
porate property  or  funds  can  be  brought  in  the  name  of  said 
corporation :  and  that  the  wrongs  done,  and  threatened 
to  be  done,  can  be  redressed  only  by  an  action  by  the  share- 
holders in,  or  members  of,  said  corporation.  The  plaintiff 
further  shows  that  he  is  greatly  apprehensive  that ,  the 
said  committee  of  management  of  said  association  will  make 
8uch  illegal  and  unauthorized  distribution  of  the  paintings  and 
works  of  art  belonging  to  said  association,  by  lot,  or  by  means 
of  a  lottery,  on  the  said  thirtieth  day  of  March,  1852,  or  at 
some  time  during  the  pendency  of  the  action,  unless  they  shall 
be  restrained  from  so  doing  by  the  preliminary  injunction  order 
of  this  court.  The  plaintiff,  therefore,  prays  judgn^ent  that  an 
account  may  be  taken  of  all  moneys  received  by  John  P.  Ridner, 
William  J.  Hoppin,  Abraham  M.  Cozzens,  Marshall  0.  Roberts, 
Frederick  A.  Coe,  Charles  P.  Daly,  Nathaniel  Jarvis,  Jr., 
Robert  Kelly,  Andrew  Warner,  Benjamin  H.  Jarvis,  John  H. 
Austen,  William  H.  Appleton,  Evert  A.  Duyckinck,  George 
Treadwell,  George  W.  Austen,  William  A.  Butler,  Henry  J. 
Raymond,  Erastus  C.  Benedict,  William  B.  Deen,  George  Cur^ 
tis,  Charles  H.  Russell,  or  any  of  them,  or  by  any  agent  or 
agents  appointed  by  them,  or  appointed  by  or  acting  for  said 
association  during  the  time  the  parties  above  named  have  con- 
stituted or  acted  as  the  committee  of  management  tliereof,  for 
the  use  of  the  said  corporation  or  association,  or  which,  but  for 
their  wilful  default,  might  have  been  received,  and  of  all  expend- 
itures or  appropriations  made  thereof,  or  any  part  thereof. 
That  an  account  of  the  losses  and  expenses  sustained  or 
incurred  by  the  fund  or  property  of  said  corporation  by,  through, 
or  in  consequence  of  any  improper  or  unauthorized  and  illegal 
dealings  or  transactions  of  the  said  defendants  or  any  of  them 
in  the  name^of  said  association,  or  otherwise,  with  the  moneys, 
lands,  and  property  of  the  said  corporation  may  also  be  taken, 
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and  that  the  said  defendants,  or  such  of  them,  as  may  be  jnstlj 
liable  to  make  good  the  same,  may  be  respectively  adjudged  to 
pay  the  amount  thereof.  That  an  account  may  be  taken  of  all 
the  property  and  effects  of  the  said  corporation,  and  that  a  snf- 
ficient  part  of  said  property,  may  be  applied  in  liquidating  the 
debts  and  existing  liabilities  of  said  corporation,  and  the  resi- 
due secured  for  its  benefit,  so  as  to  protect  the  just  rights  and 
interests  of  the  shareholders  therein.  That  for  this  purpose,  a 
receiver  may  be  appointed  to  take  possession  of,  recover  and 
get  in  the  lands,  property  and  effects  of  the  said  American  Art 
Union ;  and  that  the  defendants  above  named,  and  each  of 
thevi,  may  be  ordered  by  the  court  to  deliver  up  to  sueh  receiver 
the  property  and  effects  of  said  corporation,  and  all  books  of 
account,  deeds,  documents,  muniments,  and  vouchers  belonging 
to  said  corporation.  And  that  the  said  defendants  may  be 
restrained  by  injunction  order  from  disposing  of  or  putting  up 
In  any  way  or  manner  to  be  disposed  of,  by  any  lot  or  chance, 
any  pictures,  works  of  art,  or  other  property  belonging  to  the 
said  American  Art  Union,  or  under  their  control,  and  from 
making  distribution  on  the  thirtieth  of  March,  1852,  as 
announced  or  published,  until  the  Airther  rule  of  the  court 
That  it  may  be  further  adjudged  that  the  object  and  purposes 
for  which  the  said  corporation  was  established,  have  failed 
through  the  neglect  and  misconduct  of  the  defendants,  and  that 
after  the  payment  of  the  debts  and  liabilities  properly  incurred 
by  the  defendants  on  behalf  of  the  said  corporation  the  pro- 
perty of  said  corporation  may  be  disposed  of  under  the  direc- 
tion of  the  court,  and  its  proceeds  divided  and  distributed 
between  the  shareholders  of  said  corporation,  according  to 
theic  respective  rights  and  interests  therein.  And  that  the 
defendants  may  pay  the  costs  of  this  action  ;  or  that  the  plain- 
tiff may  have  such  other  or  such  further  relief  as  the  case  may 
entitle  him  to,  or  as  to  the  court  shall  seem  proper. 

A  temporary,  injunction  had  been  granted  by  Chief  Justice 
Oakley,  restraining  the  managers  and  officers  of  the  Art  Union 
from  disposing  of  the  works  of  art  and  other  property  of  the 
institution. 

A  motion  was  now  made  to  make  the  temporary  injunction 
permanent. 
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E.  Sandfard,  for  plaintiff. 
C.  (y  Conor,  for  defendants. 

DuEB,  J. — I  am  satisfied,  for  reasons  that  I  shall  proceed  to 
state,  that  the  plaintiff,  upon  the  face  of  his  complaint,  has  no 
title  to  the  relief  which  he  seeks,  and  consequently,  that  the 
temporary  injunction  which  has  been  granted  must  be  dissoWed, 
and  the  motion  for  a  permanent  injunction  be  denied. 

It  is  true  that  the  learned  counsel  for  the  defendants,  in  the 
full  confidence  that  ike  proceedings  of  the  Art  Union  have  been 
in  strict  conformity  to  the  constitution  and  laws  of  the  state, 
and  as  such  would  be  sustained  by  the  judgment  of  the  court, 
has  expressed  his  willingness  to  waive  all  objections  as  to  the 
right  of  the  plaintiff  to  maintain  the  suitr—but  in  my  opinion, 
the  objections  cannot  be  so  waived  as  to  deprive  the  court  of 
the  power,  or  release  it  from  the  duty,  of  considering  them. 
There  are  numerous  cases  in  which  the  eyes  of  a  judge  are  not 
to  be  closed  because  the  parties  are  willing  that  he  should  not 
see.  Although  in  this  case  there  can  be  ,no  fmspicion  of  a  col* 
lusion  between  the  parties,  yet  if  the  plaintiff  must  be  con- 
sidered as  a  stranger,  having  no  interest  which  the  law  can 
recognise  and  protect,  there  is  in  reality  no  controversy,  which 
the  court  is  bound  to  determine,  and  still  less  can  the  plaintiff 
have  any  right  to  tiie  decree  which  he  asks,  if  he  seeks  to  be 
relieved  from  the  consequences  of  an  agreement  which  be  not 
only  admits,  but  avers  to  be  unlawful,  and,  by  his  own  showing, 
has  himself  shared  in  that  violation  of  the  law,  which,  in  his 
complaint,  he  has  charged  upon  the  defendants.  A  plaintiff  is 
never  entitled  to  an  injunction  unless  it  is  apparent  tiiat  he  has 
some  interest  that  may  be  injuriously  affected  by  the  act  which 
he  seeks  to  restrain,  and  when  his  claim  arises  from  an  illegal 
contract  to  which  he  was  a  voluntary  party,  the  maxim, "  in  paH 
deUdo  potior  est  conditio  defendentis"  is  the  stern  rq[>ly  that  dis- 
misses his  complaint. 

The  plaintiff  claims  as  the  assignee  of  the.  share  and  interest 
of  an  annual  subscriber  to  the  Art  Union,  and  the  object  of  his 
complaint  is  to  restrain  the  distribution  by  lot  of  the  paintings 
and  othei:  works  of  art  which  that  corporation  and  its  managers 
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have  purchased,  with  the  funds  of  the  subscribers,  during  the 
past  year,  in  order  that  this  property  may  be  disposed  of  under 
the  direction  of  this  court,  and  the  proceeds  be  distributed 
among  the  shareholders  according  to  their  respective  rights  and 
interest.  The  grounds  upon  which  this  relief  is  sought  evidently 
are,  that  the  subscribers  and  shareholders  in  the  Art  Union,  in 
proportion  to  the  sums  which  they  have  contributed,  are  the 
true  owners  of  the  works  of  art,  to  the  purchase  of  which  these 
funds  have  been  ai^lied,  and,  as  such  owners,  may  justly  inter- 
fere to  ^prevent  the  distribution  of  their  property,  in  a  mode, 
which  it  is  alleged,  that  the  constitution  and  laws  of  the  state 
expressly  and  strictly  prohibit. 

I  deem  it  needless  to  inquire  whether  ihe  shares  of  the  an* 
nual  subscribers  to  the  Art  Union  are,  in. their  nature,  transfer- 
able, but  for  the  purposes  of  this  opinion  shall  assume  that  the 
plaintiff,  as  an  assignee,  is  clothed  with  all  the  rights  and  privi- 
leges of  an  original  subscriber  ;  but  it  is  not  pretended  that  he 
stands  in  any  better  situation  than  such  a  subscriber,  so  as  to 
be  entitled  to  a  relief  that  must  have  been  denied  to  the  person 
from  whom  he  purchased.  The  simplest  mode,  therefore,  of  con- 
ndering  the  case  is  to  treat  him  as  a  subscriber. 

The  first  question,  then,  is  whether  the  annual  subscribers  to 
the  Art  Union  have  any  right  of  property,  any  interest,  legal 
or  equitable,  in  the  paintings  or  other  works  of  art  to  the  pur* 
chase  of  which  a  portion  of  the  funds  of  the  society  is  annually 
devoted  ;  and  it  is  manifest,  upon  a  very  slight  consideration, 
that  this  question  can  only  be  solved  by  a  resort  to  the  charter 
of  the  society ;  or,  if  the  charter  is  silent,  to  its  constitution 
and  by-laws.  It  is  by  no  means  univ^sally  true,  afl  was  quietly 
assumed  upon  the  argument,  that  at  common  law  individud 
corporators  have  any  personal  interest  in  the  property  of  the 
corporation  of  which  they  are  members.  Whether  they  have  so 
or  not  depends  entirely  upon  the  nature  of  the  corporation.  As 
a  general  rule,  the  whole  title,  legal  and  equitable,  is  vested  in 
the  corporation  itself,  nor  have  the  individual  members  any 
other  or  greater  interest  than  that  which  expressly  or  impliedly 
is  given  to  them  by  the  provisions  of  its  charter,  or  of  the  con- 
stitution and  by-laws,  which,  in  the  proper  exercise  of  its  cor- 
porate powers,  it  may  have  adopted.    This  is  true,  even  where 
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the  corporators  are  such  by  a  permanent  title,  and  it  is  empha- 
tically so,  when  it  is  only  by  force  of  an  annual  subscription 
that  they  are  corporators  at  all,  and  their  rights,  as  such,  expire 
with  the  year  to  which  the  subscription  relates. 

The  annual  subscribers  to  the  Art  Union  have  presumptively 
no  more  right  to  the  corporate  property  than  the  annual  sub- 
scribers to  a  religious  or  charitable  society — ^a  bible  or  tract 
society — a  dispensary  or  hospital.  The  sums  which  they  sub- 
scribe are  mere  donations  to  be  applied  to  the  purposes  for 
which  the  society  is  organized,  unless  their  character  as  such  is 
essentially  altered  by  the  provisions  of  the  charter,  or  of  the 
constitution,  or  by  special  agreement.  To  such  personal  bene- 
fits as  may  thus  be  held  out  to  them  as  an  inducement  to  sub- 
scribe, and  in  return  for  their  subscriptions,  they  are  doubtless 
entitled,  but  they  have  no  proprietary  right  or  interest  in  the 
corporate  property,  merely  upon  the  ground  that  it  was  acquired 
with  the  funds  which  they  have  contributed.  If  they  claim  as 
owners,  the  charter  or  constitution  must  show  that  they  are  so. 

The  act  incorporating  the  Art  Union  is  expressed  in  very 
general  terms — they  authorize  the  association  as  a  corporation 
to  hold  real  and  personal  estate,  and  they  limit  the  amount  of 
its  income,  but  they  give  no  interest  expressly  or  impliedly, 
either  in  the  capital  or  income,  to  the  members  of  the  associa- 
tion. 

They  empower  the  society,  by  its  cdnstitution  and  by-laws,  to 
regulate  (inter  alia)  the  admission  of  members  and  the  annual 
rate  of  contribution  to  its  funds,  but  they  neither  define  the 
rights  of  the  members  to  be  admitted,  nor  state  the  uses  to 
which  the  funds  to  be  contributed  shall  be  applied.  For  these 
details  we  must  look  to  the  constitution.  The  constitution,  con- 
fining ourselves  to  those  provisions,  which  alone  have  a  bearing 
upon  the  case,  declares  that  "  every  subscriber  of  five  dollars  or 
more  per  annum  shall  be  a  member  of  the  association  f  (A.  1), 
"  that  the  funds  raised  by  annual  subscriptions  shall  be  appro* 
priated  after  defraying  the  necessary  expenses  of  the  association 
to  the  purchase  of  works  of  art  by  American  artists ;  and  that 
at  each  annual  meeting  of  the  association  the  works  of  art, 
purchased  during  the  year,  shall  become  by  lot  publicly  deter- 
mined the  property  of  individual  members,  each  member  being 
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entitled  to  one  chance  or  share  in  such  distribution  for  eaxk  fire 
dollars  by  him  subscribed  and  paid/'  (Art.  8, 9).  Gertainlj  there 
is  no  recognition  here,  express  or  implied,  of  any  proprietary 
right  or  interest  of  the  members  in  the  works  of  art  purchased 
during  the  year,  nor  can  I  perceive  any  reason  for  doubting, 
that  they  remain  the  exclusive  property  of  the  association,  as  a 
corporate  body,  until  this  title  is  divested  by  their  allotment  to 
individual  members  in  the  annual  distribution.  The  contract 
between  the  association  and  the  subscribers,  as  declared  by  the 
constitution,  is  that  each  of  them,  in  return  for  each  sum  of  five 
dollars  which  he  shall  have  paid,  shall  acquire  a  single  chance 
of  becoming  ultimately  the  sole  owner  of  some  one  of  the 
works  of  art  which  are  to  be  distributed.  It  is  this  chance 
alone  that  the  association  stipulates  to  give  and  each  subscriber 
to  receive.  It  is  this  alone  that  he  purchases,  and  to  this  only 
under  the  charter  and  constitution  can  he  be  entitled.  If  the 
distribution  by  lot  for  which  the  constitution  provides  is  not  a 
lottery  within  the  intent  and  mischief  of  the  revised  statutes 
(for  that  it  is  so  within  their  terms,  it  is  impossible  to  deny), 
then  the  agreement  between  the  association  and  the  subscribers 
is  lawful  and  valid  ;  it  furnishes  to  them  no  groundjof  complaint^ 
and  no  court  of  justice,  if  no  fraud  is  alleged,  can  justly  inter- 
pose to  restrain  its  execution.  On  the  other  hand,  if  the  an- 
nual distribution  is  a  lottery,  in  the  full  and  obnoxious  sense  of 
the  term,  then  the  agreement  is  indeed  illegal  and  void,  but  this 
illegality,  although  it  may  enable  the  subscribers  to  reclaim  the 
moneys  they  have  paid,  certainly  does  not  render  them  the 
owners,  as  tenants  in  common,  of  the  works  of  art  that  the 
association  may  have  purchased,  nor  authorize  a  court  of  justice 
to  seise  and  confiscate  the  property  for  their  benefit.  On  the 
contrary,  it  is  an  illegality,  which,  for  such  a  purpose,  they  are 
not  permitted  to  aver.  If  the  distribution  is  a  lottery,  every 
subscriber,  by  the  very  act  of  subscription,  violates  the  prohibi- 
tion and  incurs  the  penalties  of  the  statute.  If  not  the  setter 
up  of  a  lottery,  he  is  the  purchaser  of  a  ticket,  and  as  a  "  parti- 
ceps  criminis"  has  no  right  to  be  heard  (Rev.  Stat  p«  665,  §  23). 
When  a  contract  is  illegal  neither  party,  as  a  general  rule,  can 
invoke  the  aid  of  a  court  of  justice,  whether  to  enforce  the  con- 
tracti  or  to  release  them  from  the  consequences  of  its  entire  or 
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partial  execution.  It  is  trne,  that  the  purchaser  of  a  chance  in 
an  illegal  lottery,  by  a  special  provision  in  the  statute  (1  R.  S. 
p.  665,  §  25),  creating  an  exception  from  the  general  rule,  may 
recover  back  the  sum  that  he  has  paid,  but  it  is  a  novel,  a 
groundless,  and  an  extravagant  supposition  that  such  purchasers 
can  follow  the  property  in  which  the  moneys  which  they  have 
paid  may  be  invested,  and  require  it  to  be  sold  under  the  direc- 
tion of  a  court  of  justice  for  their  common  benefit.  It  is  possi- 
ble, that  the  shareholders  in  the  Art  Union  may  be  entitled  to 
the  remedy  which  the  statute  gives,  but  if  so,  to  that  remedy 
they  are  confined.  In  a  suit  like  the  present,  they  have  not  a 
"locus  standi  injudicio"  The  necessary  conclusions  are,  that  if 
the  Art  Union  distribution  is  not  a  lottery  within  the  meaning 
of  the  statute,  it  cannot  be  enjoined  ;  if  it  is,  it  cannot  be  en- 
joined upon  the  application  of  all  or  any  of  the  shareholders. 

Nor  is  it  upon  these  grounds  alone  that  I  place  my  decision. 
Let  it  be  admitted  that  the  subscribers  to  the  Art  Union  have, 
at  least,  an  equitable  interest  in  the  works  of  art  that  the  asso- 
ciation may  purchase,  not  only  this  equitable  interest,  if  the 
allegations  in  the  complaint  are  true,  but  the  legal  title  of  the 
association  itself,  before  this  complaint  was  filed,  had  ceased  to 
exist.  The  entire  property,  if  the  annual  distribution  is  a  nox- 
ious lottery,  before  the  complaint  was  filed,  was,  in  my  judg- 
ment, vested  in  the  state.  It  was  so  vested  by  force  of  the  for- 
feiture which  the  statute  declares,  of  "  all  property  that  shall 
be  oflfered  for  sale  or  distribution  contrary  to  its  provisions" — 
a  forfeiture  which,  by  the  express  words  of  the  law,  may  attach 
as  well  before  as  after  the  determination  of  the  chance  upon 
which  the  distribution  depends  (Rev.  Stat.  p.  666,  ^  31). 

It  has,  indeed,  been  insisted  by  the  counsel  for  the  plaintiff, 
that  the  forfeiture  which  the  statute  creates,  whatever  may  be 
its  effect  by  relation,  does  not  attach,  so  as  to  divest  the  title 
of  the  owner,  until  by  a  proper  judgment  in  a  suit  instituted  for 
that  purpose,  the  rights  of  the  state  have  been  established  ;  but 
although  it  is  undoubtedly  true  that  a  forfeiture  at  common  law 
does  not  operate  to  change  the  property  until  >some  legal  step 
has  been  taken  by  the  government  for  the  a^'^tion  of  its  rights, 
there  is  a  material  distinction  between  a  ^mmon  law  and  a 
statutory  forfeiture,  to  which  the  learned  counsel  failed  to  advert 
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"  When  a  forfeitare  is  given  by  statute  (they  are  the  words  of 
Chief  Justice  Marshall,  that  I  quote),  the  rules  of  the  common 
law  are  dispensed  with,  and  the  thing  forfeited  may  either  Test 
immediately  or  upon  the  performance  of  some  future  act^ 
according  to  the  will  of  the  legislature.  'This  depends  entirely 
upon  the  construction  of  the  statute."  (United  States  v.  Grundy, 
3  Cranch,  33.) 

It  was  not  the  habit  of  Chief  Justice  Marshall  to  support  the 
positions  which  he  advanced  by  a  reference  to  authorities,  bat 
there  are  many  decisions  in  Eogland  and  in  the  United  States, 
which  establish  that  where  by  the  words  of  a  statute  a  forfeit- 
ure is  attached  to  the  commission  of  an  offence,  its  immediate 
operation  is  to  divest  wholly  the  title  of  the  owner,  so  as  to 
deprive  him  of  the  right  of  maintaining  any  action  or  defence, 
to. which,  as  owner^  he  would  otherwise  be  entitled.  To  a  few 
of  these  decisions,  I  shall  briefly  refer. 

In  the  case  of  Wilkins  v.  Despard  (5  Term.  R.  112)  the  action 
wdiS  brought  by  the  owner  of  a  vessel  and  cargo  against  the 
governor  of  an  English  colony,  for  seizing  and  converting  the 
property  to  his  own  use.  The  defence  was,  that  the  property 
before  its  seizure,  by  a  breach  of  the  navigation  act,  had  become 
forfeited  to  the  government,  but  it  was  not  alleged  that  it  had 
been  condemned,  nor  denied  that  it  had  been  converted  by  the 
defendant  to  his  own  use. 

To  the  plea,  setting  up  this  defence,  there  was  a  general  de- 
murrer, which  the  court  of  king's  bench  overruled,  upon  the 
ground,  that  by  the  forfeiture,  which  the  demurrer  admitted, 
the  title  of  the  plaintiff  was  divested,  and  consequently  that  it 
was  immaterial  whether  the  conduct  of  the  defendant  in  not 
proceeding  to  a  condemnation  was  justifiable  or  not.  As  the 
plaintiff  was  not  the  owner  at  the  time  of  the  seizure,  he  had 
sustained  no  loss  that  he  could  be  entitled  to  recover.  In  giving 
his  judgment  in  this  case,  Lord  Kenyon  referred  to  a  former 
decision  of  the  king's  bench,  in  the  time  of  Lord  Holt,  as  a 
conclusive  authority.  The  case  so  referred  to,  is  JRo6er^  v. 
Witherhead  (Salkeld,  228,  S.  C.  12,  Mod.  92).  This  was  an 
action  of  detinue  for  the  recovery  of  goods  alleged  to  be  for- 
feited by  a  breach  of  the  revenue  laws  ;  and  the  question  was, 
whether  the  action  would  lie.    It  was  admitted  that  this  action, 


CASES  OF  PRACTICE,  Ac.  687 

BeniMtt  T.  Tike  Ameriean  Art  Union. 

like  that  of  trover,  supposes  an  antecedent  right  of  property, 
and  it  was  held,  that  it  would  lie,  upon  the  ground  that  the  act 
inducing  the  forfeiture  made  an  immediate  alteration  of  the 
property.  The  very  words  of  one  of  the  judges  are,  that  "  the 
property  was  divested  out  of  the  owner  by  the  act  of  importa- 
tion," 

I  pass  now  to  the  cases  in  our  own  courts.  The  earliest, 
perhaps,  is  that  of  The  Mars  (1  Gallison,  192),  in  which  Judge 
Story,  in  a  very  elaborate  opinion,  maintained  an  opposite  doc* 
trine  to  that  which  I  have  stated,  and  in  effect  determined  that 
the  construction  even  of  a  statutory  forfeiture  is  governed  by 
the  rules  of  the  common  law.  The  views,  however,  of  this 
learned  judge  (from  which  I  would  otherwise  have  been  reluc- 
tant to  dissent),  were  subsequently  overruled,  and  his  judgment 
reversed  by  the  tribunal  of  paramount  authority,  of  which  he 
was  a  member.  I  refer  to  the  decision  of  the  Supreme  Court 
of  the  United  States,  in  the  case  of  the  United  States  v.  1960 
Bags  of  Coffee  (8  Cranch.  898). 

The  goods  were  libelled  as  forfeited  to  the  government  by 
their  importation  into  the  United  States,  contrary  to  the  provi- 
sions of  the  non-intercourse  act  of  1809,  but  they  had  been 
entered  and  paid  duties  at  the  custom  house,  and  were  in  the 
actual  possession  of  a  purchaser,  in  good  faith,  at  the  time  of  the 
seizure.  It  was  admitted  that  this  purchaser,  who  was  the 
claimant,  was  entitled  to  the  restoration  of  the  goods,  unless 
by  the  acts  creating  the  forfeiture,  the  title  of  the  original 
owner  was  immediately  and  wholly  divested.  If  a  seizure  was 
necessary  to  vest  the  property  in  the  United  States,  the  inter- 
mediate purchaser  was  protected.  The  court  held  '*  that  the 
question  rested  entirely,  not  upon  the  rules  of  the  common  law, 
but  upon  the  words  of  the  act  of  congress,  which  expressly  de- 
clared that  the  forfeiture  should  take  place  upon  the  commission 
of  the  offence  ;  that  it  belonged  to  the  legislature  alone  to  de- 
termine upon  what  event  the  title  of  the  owner  should  be 
divested,  whether  upon  the  commission  of  the  offence,  the 
seizure,  or  the  condemnation,  and  in  the.  case  before  them  the 
Majority  of  the  judges  were  of  opinion  that  the  commission  of 
the  offence  marked  the  period  of  time  when  the  statutory  trans- 
fer of  the  right  took  place."    The  goods  were  accordingly  con- 
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demned.  Mr.  Justice  Storj  admitted  that  by  this  decision,  his 
own  in  the  case  of  the  Mars  was  overruled,  and  his  judgment 
in  that  case,  which  was  also  before  the  court  upon  an  i^ipeal, 
was  subsequently  reversed  without  argument. 

It  may  possibly  be  thought,  that,  as  in  the  cases  I  have  cited, 
there  was  an  actual  seizure  of  the  forfeited  property,  the  judg- 
ment of  the  court  may  have  proceeded  upon  the  ground  that  the 
seizure  operated  to  divest  the  title  of  the  owner,  by  relation,  from 
the  time  of  the  commission  of  the  offence.  It  might  be  suffi- 
cient to  reply  that  this  construction  is  plainly  excluded  by  the 
language  of  the  judges,  who,  in  none  of  these  cases,  make  any 
allusion  to  the  common  law  doctrine  of  relation  ;  but  it  so  hap- 
pens that  there  are  other  cases,  and  those  in  the  supreme  court 
of  our  own  state,  the  direct  authority  of  which  cannot  be 
evaded  upon  the  hypothesis  I  have  stated,  nor  upon  any  other. 

Fontaine  v.  P/uenix  Insvrance  Co,  (11  John.  R.  293),  was  an 
action  upon  a  policy  of  insurance.  The  insurance  was  upon  a 
vessel  at  and  from  New  York  to  St.  Bartholomew,  and  back  to 
the  United  States,  with  liberty  on  her  outward  voyage  to  touch 
and  trade  at  Martinique.  The  vessel  upon  her  outward  voyage 
stopped  at  Martinique,  discharged  her  cargo  and  took  on  board 
part  of  another  cargo,  but  before  her  loading  was  completed, 
was  cast  on  shore  in  a  hurricaue  and  totally  lost.  A  verdict 
had  been  rendered  for  the  plaintiff,  and  the  case  was  before  the 
court  upon  a  motion  for  a  new  trial.  The  court  held  that  the 
question,  whether  the  goods  taken  on  board  at  Martinique  were 
intended  for  the  United  States,  ought  to  have  been  distinctly 
submitted  to  the  jury,  since  if  such  was  their  destination,  it  was 
certain  that  the  plaintiff  could  not  be  entitled  to  recover.  That 
the  act  of  taking  goods  on  board  with  that  intent  was  a  viola- 
tion of  the  provisions  of  the  non-intercourse  act,  and  worked  by 
force  of  those  provisions  an  immediate  forfeiture  of  the  vessel, 
and  it  therefore  followed,  if  that  intent  was  proved,  that  the 
plaintiff  had  no  insurable  interest  when  the  loss  happened  ;  he 
had  then  ceased  to  be  the  owner  of  the  vessel,  and  was  no  lon- 
ger the  party  assured.  Upon  this  ground  a  new  trial  was 
granted,  and  in  the  subsequent  case  of  Kennedy  v.  Strong  (14 
John.  129),  Chief  Justice  Thompson,  referring  to  this  decision, 
and  to  the  language  of  Chief  Justiee  Marshall  in  the 
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St(des  T.  Grundy,  said  that  the  law  was  settled  "  that  a  statu- 
tory forfeiture  takes  place  on  the  commission  of  the  act  prohi- 
bited, and  that  by  the  forfeiture  the  property  is  immediately 
divested  out  of  the  owner,  before  any  seizure  or  suit." 

It  cannot  be  said  that  there  is  any  difference  between  the 
words  of  the  non-intercourse  act  and  those  of  our  statute  in 
relation  to  lotteries,  that  can  lead  to  and  justify  a  different  con- 
struction. Those  of  the  act  of  congress  are,  "  that  whenever  any 
articles,  the  importation  of  which  is  prohibited  by  this  act, 
shall  be  imported  into  the  United  States  after  the  26th  day  of 
May  next,  all  such  articles  shall  be  forfeited  to  the  United 
States." 

Those  of  the  statute,  "  all  property  so  offered  for  sale,  distri- 
bution or  disposition  against  the  provisions  of  law,  shall  be  for- 
feited to  the  people  of  this  state."  The  forfeiture,  in  the  first 
case,  attaches  upon  the  importation  ;  in  the  second,  upon  the 
offer ;  and  if  in  the  first  it  works  an  immediate  change  and 
transfer  of  the  title,  such  must  be  its  necessary  effect  in  the 
latter. 

If  the  intended  distribution,  which  I  am  asked  to  enjoin,  is, 
in  any  criminal  bense,  a  lottery,  it  is  the  property  of  the  people 
of  the  state  that  this  court  is  required  to  take  into  its  posses- 
sion, and  dispose  of  for  the  benefit  of  the  shareholders  in  the 
Art  Union.  It  is  not  probable,  that  we  shall  soon  venture  upon 
Buch  an  exercise  of  our  jurisdiction. 

In  the  observations  that  I  have  made,  I  have  been  careful  to 
abstain  from  expressing  or  intimating  any  opinion  upon  the 
main  question,  lottery  or  no  lottery,  which  was  so  ably  and  zea- 
lously debated  by  the  counsel  of  the  parties.  I  will  not  say 
that  upon  this  question  the  arguments  which  I  have  heard,  and 
my  own  reflections,  have  not  led  me  to  form  a  definite  opinion, 
but  whatever  my  opinion  may  be,  I  am  satisfied  that,  at  this 
time  and  from  this  place,  it  ought  not  to  be  declared.  I  must 
not  attempt  as  a  judge  to  determine  a  question  which  I  have 
shown  that  the  plaintiff,  as  a  suitor,  is  precluded  from  raising. 
As  the  question  is  not  properly  before  me,  any  opinion  delivered 
by  me  now  would  be  voluntary  and  extra-judicial. 

Although  I  am  convinced  that  this  action  cannot  be  main- 
tained, I  have  no  power  at  this  time  to  dismiss  the  complaint. 
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I  can  do  no  more  than  refuse  to  continue  the  injunction  that 
has  been  granted.    It  is  therefore  dissolved. 


T.  F.  Bbale  v.  Cathabine  Hates. 

It  it  not  *  ground  of  demurrer  to  a  complaint  that  the  plaintiff  elaims  jadgmeBt 

for  a  larger  amount  than  hj  his  own  showing  he  can  be  entitled  to  reeoyer. 
Liquidated  damages^  in  the  proper  sense  of  the  term,  are  a  posttiye  debt  exduding 

evidence  of 'actual  damage^  wherever  a  breach  is  proved  to  which  thej  apply. 
But  damages  are  not  always  to  be  considered  as  liquidated  because  the  psities 

have  declared  them  to  be  so. 
Whatever  may  be  the  expressions  used,  they  will  be  construed  as  a  mere  penalfy: 

lst»  when  the  agreement  contains  various  stipulations,  differing  in  importance ; 

and  id,  when  they  would  compel  the  payment  of  a  lai^er  sum,  for  a  default  in 

the  payment  of  a  smaller. 
When  construed  as  a  penalty,  the  damages  proved,  and  not  the  amoimtof  the 

penalty,  are  the  measure  of  the  plaintiff's  recovery. 
lleldt  to  be  a  penalty  in  the  case  before  the  court 
Demurrer  overruled  with  costa 

The  complaint  alleged  that  the  defendant,  on  the  30th  day 
of  April,  1851,  made  and  entered  into  a  contract  with  the  plain- 
tiff, as  follows : 

Mr.  Beale  agrees  to  pay  Miss  Catharine  Hayes,  for  a  period 
of  five  months,  commencing  in  the  month  of  September  next,  or 
80  soon  after  as  circumstances  will  admit,  to  play  in  America 
and  Ireland,  in  the  following  operas,  namely  :  La  Sonnambula, 
Lucia  de  Lammermoor,  Linda,  Lucrezia,  Don  Pasqnale,  L'Elisir 
d'Amore,  I  Puritani,  and  Norma,  and  such  other  operas  as  may 
be  agreed  on,  and  to  sing  at  concerts. 

Mr.  Beale  agrees  to  pay  Miss  Catharine  Hayes  the  som  of 
three  thousand  two  hundred  and  fifty  pounds,  by  monthly  instal- 
ments, for  her  services  during  such  period  of  five  months,  and 
one-sixth  part  of  any  profit  that  may  result  from  this  engage- 
ment after  payment  of  all  expenses,  direct  or  incidental. 

Mr.  Beale  further  agrees  to  pay  all  the  expenses  of  living 
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and  travellmg  for  Miss  Hayes,  Mrs.  Hayes  (her  mother)  and 
her  attendant,  and  appropriate  dresses  for  the  different 
characters  in  which  Miss  Hayes  will  appear  during  the  en- 
gagement. 

Miss  Hayes  is  never  to  be  called  upon  to  perform  in  more 
than  four  operas  or  concerts,  and  a  fifth  concert  daring  each 
week,  such  fifth  concert  to  be  at  the  option  of  Miss  Hayes,  but 
Miss  Hayes  is  not  to  take  any  other  engagement,  or  to  appear, 
sing  or  perform  in  public  otherwise  than  under  this  engage- 
ment, without  the  written  consent  of  Mr.  Beale  or  his  repre- 
sentative. 

Mr.  Beale  is  to  have  the  option  of  continuing  this  agreement 
for  any  period  beyond  the  five  months,  not  exceeding  twelve 
months  in  the  whole,  on  giving  to  Miss  Hayes  a  written  notice 
of  such  his  intention,  one  month  previous  to  the  expiration  of 
such  term  of  five  months. 

The  engagement  is  to  be  considered  as  commencing  from  the 
date  of  the  first  performance,  either  in  Ireland  or  America,  and 
the  time  occupied  in  crossing  and  recrossing  the  Atlantic  ocean 
is  not  to  be  calculated  as  part  of  the  engagement. 

In  the  event  of  Miss  Hayes  being  at  any  time  incapacitated 
from  performing  her  part  of  the  engagement  in  consequence  of 
illness,  any  loss  which  may  be  sustained  by  such  disappointment 
shall  be  made  good  by  Miss  Hayes  in  the  following  manner : — 
Such  loss  shall  be  calculated,  and  the  amount  ascertained,  and 
Miss  Hayes  shall  continue  her  engagement  for  a  period  equiva- 
lent to  make  up  for  the  loss,  at  the  rate  of  six  hundred  and 
fifty  pounds  a  month. 

And  for  the  due  and  punctual  performance  of  every  article, 
clause,  and  thing,  covenanted,  stipulated  and  agreed  in  this 
agreement,  each  of  the  said  parties  for  himself  and  herself 
doth  hereby  bind  himself  and  herself,  and  his  and  her  heirs,  exe* 
enters  and  administrators,  to  the  other  his  or  their  heirs,  execu- 
tors and  administrators,  in  the  sum  of  three  thousand  pounds, 
to  be  recovered  from  the  party  making  default,  as  and  for 
liquidated  damages,  and  in  such  case  it  shall  not  be  necessary 
in  any  trial  at  law  or  suit  in  equity  to  prove  the  amount  of 
actual  damages  sustained  by  any  breach  ^  this  agreement^  but 
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Bnch  siiin  of  three  thousand  pounds  shall  be  deemed  and  admit- 
ted to  be  the  amount  of  such  damages. 
As  witness  the  hands  of  the  parties. 

T.  F.   BEALfi, 

Cathabine  Hayes. 
Witness,  John  Jat. 

That  the  said  agreement  was  duly  executed  bj  the  plaintiff 
and  defendant,  and  that  in  accordance  with  the  same,  on  the 
28rd  day  of  September,  one  thousand  eight  hundred  and  fifty- 
one,  the  first  performance  in  America  took  place,  and  the 
defendant  sung  thereat,  as  by  said  agreement  she  was  bound 
to  do. 

That  the  plaintiff  has  duly  performed  his  part  of  the  said 
agreement. 

That  the  defendant,  on  the- 30th  day  of  November,  one  thou- 
sand eight  hundred  and  fifty-one,  without  the  consent  of  the 
plaintiff  or  his  representative,  or  any  reasonable  cause  alleged, 
refused  to  sing  at  a  concert  which  was  to  have  been  given  in 
the  city  of  Albany,  in  this  state,  although  required  by  the  plain- 
tiff so  to  do,  but  absented  herself  from  the  same. 

That  since  that  day  she  has  persisted  in  her  refusal  to  give 
her  professional  services  for  the  benefit  of  the  plaintiff,  and  to 
perform  her  part  of  her  said  contract  with  him.  That  she  has 
since  then  sung  and  performed  in  public,  contrary  to  the  terms 
of  her  said  agreement  and  continues  so  to  do,  contrary  to  the 
desire  of  the  plaintiff,  and  in  violation  of  her  said  agreement 
with  him. 

And  the  plaintiff  says  that  by  the  non-fulfilment  by  defendant 
of  her  part  of  the  said  agreement  with  the  plaintiff,  and  by  her 
continued  refusal  to  fulfil  the  same,  he  is  injured,  and  has  sus- 
tained damage  to  the  amount  of  forty  thousand  dollars. 

The  plaintiff  therefore  prays  that  the  defendant  be  adjudged 
to  pay  to  the  plaintiff  said  sum  of  forty  thousand  dollars,  with 
the  costs  of  this  action. 

DEMUBBEB  TO  THE  COMPLAINT. 

That  the  contract  set  forth*  in  said  complaint  liquidates  the 
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damages  for  the  breach  thereof  at  a  certain  fixed  sum,  but  the 
complaint,  without  any  sufficient  cause  shown,  claims  unliqui- 
dated damages  for  the  alleged  breach,  in  a  much  larger  amount. 

Dillon  and  O^Gormanf  for  plaintiff. 

Taylor  and  Booth,  for  defendant. 

DuER,  J. — The  only  ground  of  this  demurrer  is,  that  although 
the  agreement  set  forth  in  the  complaint  liquidates  the  damages 
to  be  recovered  for  a  breach,  at  a  fixed  sum,  yet  the  plaintiff 
demands  judgment  for  a  much  larger  amount,  and  it  was 
insisted,  that  whether  the  sum  mentioned  in  the  agreement  be 
considered  as  liquidated  damages,  or  as  a  penalty,  the  objection 
is  equally  fatal. 

I  am,  however,  clearly  of  opinion,  that  this  objection  to  the 
plaintiff's  claim,  if  admitted  to  be  valid,  cannot  be  raised  by  a 
demurrer.  The  only  grounds  of  demurrer  to  a  complaint  are 
those  which  are  enumerated  in  §  144  of  the  code,  and  it  is 
admitted  that  it  is  only  to  the  last  subdivision  in  that  section 
that  the  cause  which  is  here  assigned,  by  any  possible  construc- 
tion can  be  referred.  But  this  construction,  if  possible,  is  far 
too  refined  and  strained  to  be  adopted.  I  cannot  say  that  the 
complaint  does  not ''  state  facts  sufficient  to  constitute  a  cause 
of  action."  The  complaint  sets  forth  a  valid  agreement  and 
assigns  a  positive  breach,  and  these  are  all  the  facts  that  are 
necessary  to  be  proved  to  entitle  the  plaintiff  to  recover. 
Whether  he  can  be  allowed  to  prove  damages  excieeding  the 
sum  stipulated  in  the  agreement,  it  may  be  admitted  is  a  ques- 
tion of  law,  but  as  it  is  a  question  which  respects  the  event, 
and  not  the  cause  of  the  action,  it  can  be  raised  only  upon  the 
trial. 

In  compliance,  however,  with  the  wishes  of  the  counsel  I  have 
examined  the  question,  and  shall  briefly  state  the  conclusions  to 
which  I  have  been  led.  If  the  sum  mentioned  in  the  agreement 
must  be  regarded  as  liquidated  damages,  in  the  proper  sense  of 
the  term,  as  distinguished  from  a  .penalty,  the  plaintiff  will  be 
entitled  to  recover  the  whole  sum,  without  any  other  proof  than 
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that  of  the  breach  which  he  has  assigned,  but  to  that  smn  his 
recovery  will  be  limited.  He  will  not  be  allowed  to  give  evi- 
dence of  an  actual  loss  to  a  larger  amount.  Liquidated  damages, 
when  a  breach  is  proved  to  which  they  apply,  are  a  positive 
debt,  and  as  such,  they  exclude,  on  both  sides,  the  consideration 
and  the  proof  of  actual  damage.  It  is  not  always,  however, 
that  damages  are  to  be  construed  as  liquidated,  because  the 
parties  have  declared  them  to  be  so.  The  language  of  the  par- 
ties to  this  agreement  is  clear  and  emphatic,  that  the  sum  of 
£3,000  shall  be  recoverable  from  the  party  making  default  as 
and  for  liquidated  damages,  yet  no  court  of  justice,  without  an 
entire  disregard  of  prior  decisions,  can  give  effect  to  the  appa- 
rent intention  of  the  parties,  by  adopting  that  construction  of 
their  agreement,  which  the  terms  they  have  used  so  forcibly  sug- 
gest. The  law  is  settled,  that  however  strong  may  be  the 
expressions  used,  liquidated  damages  must  be  construed,  not  as 
a  debt,  but  as  a  mere  penalty,  in  all  cases  where  the  agreement 
contains  various  stipulations,  differing  in  importance,  and  it  is 
to  each  and  all  of  them  that  the  damages  apply  ;  and  in  all 
cases  when,  if  construed  as  a  debt,  they  would  compel  the  pay- 
ment of  a  larger  sum  for  a  default  in  the  payment  of  a  smaller. 
Each  of  these  rules  of  construction  is  applicable  to  the  present 
agreement ;  construing  the  sum  of  £SfiOO  as  a  debt  necessarily 
accruing  upon  a  breach,  the  plaintiff  would  have  been  bound  to 
pay  that  sum  for  his  refusal  or  neglect  to  purchase  a  single 
dress  that  the  defendant  might  properly  have  required,  and  the 
defendant  would  have  been  liable  to  the  same  extent  for  her  refu- 
sal to  sing  at  a  single  concert.  When  consequences  so  unreason- 
able would  follow,  the  law  presumes  that  they  must  have  been 
overlooked  by  the  parties,  and  therefore  mercifully  gives  to 
their  language  an  interpretation,  which  excludes  them.  When 
it  would  be  plainly  unconscientious  to  exact  a  large  sum  for  a 
trivial  breach,  even  a  court  of  law,  acting  upon  a  principle  of 
equity,  will  release  the  parties  from  the  literal  obligation  which 
their  language  imports.  The  leading  cases  are :  ^tley  v.  Wd- 
don,  2  Bos.  &  PuL  346  ;  Kembk  v.  Farren,  6  Bing.  141,  and  Bojfs 
V.  Ancdl,  5  Bing.  N.  G.  390.  Kembk  v.  Farren  was  an  action 
by  the  manager  of  Drury  Lane  Theatre,  against  a  celebrated 
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actor,  for  a  breach  of  his  articles  of  CDgagement,  and  the  case 
in  all  its  material  circumstanpes,  is  not  tlistingaishable  from  the 
present.  . 

When  liquidated  damages  must  be  construed,  as  a  penalty, 
the  consequences  are  the  same  as  when  a  penalty  is  in  terms 
expressed.  Before  the  code,  the  plaintiff,  in  these  cases,  had  an 
election  to  bring  an  action  of  debt  for  the  penalty,  or  an  action 
of  covenant,  or,  where  the  agreement  was  not  under  seal,  of 
assumpsit,  for  his  damages.  In  the  first  case,  he  could  recover 
no  more  than  the  penalty  with  interest,  but  in  the  second,  the 
damages  proved,  however  largely  they  might  exceed  the  penalty, 
were  those  to  which  he  was  entitled.  In  entering  judgment 
the  penalty  was  wholly  disregarded  {Bird  v.  Randall,  1  Burr, 
873 ;  Wassler  v.  Trimmer,  1  Black,  395 ;  Harrison  v.  Wright, 
13  East  343). 

As  all  distinctions  resulting  merely  from  the  form  of  the 
action  are  now  abolished,  it  appears  to  be  a  necessary  conse- 
quence that,  as  a  general  rule,  every  action  for  the  breach  of  an 
executory  contract,  whether  the  agreement  contains  a  penalty 
or  not,  must  be  considered  as  an  action  for  damages,  in  which 
the  amount  of  the  recovery  will  be  limited  only  by  the  proof, 
and  by  the  sum  for  which  judgment  is  demanded  in  the  com- 
plaint. The  only  exception  will  be,  when  from  the  nature  of 
the  contract,  and  the  terms  in  which  it  is  expressed,  damages, 
as  liquidated  by  the  parties,  may  be  justly  treated,  not  as  a 
penalty,  but  as  a  contingent  debt,  for  this  is  a  distinction  in 
law  which  the  code  has  not  abolished  nor  affected.  It  is  true, 
that  upon  this  construction  the  insertion  of  a  penalty  in  an 
agreement  is  a  useless  form,  but  this  is  no  alteration  of  the  law, 
since,  for  more  than  a  century  past,  such  has  been  its  real 
character. 

The  demurrer  is  overruled  with  costs,  but  the  defendant 
upon  payment  of  costs  may  withdraw  it  within  twenty  days 
and  answer. 
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FlEUBT  V.  ROGET. 

In  AD  action  upon  a  promitiory  noU,  a  denial  in  the  answer,  that  the  plabtiff  it 
the  lawful  owner  and  holder,  without  alleging  a  title  in  a  third  penon,  will  be 
stnick  out  at  irrelevant  and  frirolons. 

80  it  is  also  a  friTolone  defenee,  that  when  the  note  was  given  it  wna  agreed  that 
it  should  be  renewed  upon  request 
Maj  20,  185a 

BoswoBTH,  J. — The  plaintiff  moves  to  strike  out  defendant's 
answer,  as  sham  and  irrelevant.  I  think  it  is  such  an  answer, 
and  that  the  motion  should  be  granted. 

The  complaint  is  npon  two  promissory  notes  made  by  the  de- 
fendant, payable  to  the  order  of,  and  by  him  delivered  to  the 
plaintiff.  The  complaint  also  avers  that  the  plaintiff  is  "  the 
real  party  in  interest  in  this  action,  and  the  lawful  holder  and 
owner"  of  the  two  notes,  and  of  each  of  them. 

The  defendant  answers  that  he  has  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief  whether  the  plaintiff  is  the  law- 
ful holder  and  owner  of  the  tv>o  notes  :  It  admits  therefore  the 
making  and  delivery  of  the  notes  to  the  plaintiff,  that  they  are 
unpaid,  that  he  is  the  real  party  in  interest  in  the  action,  hut 
professes  ignorance  whether  he  is  the  lawful  holder  and  owner. 
On  the  facts  admitted,  he  is,  in  judgment  of  law,  the  lawful 
owner  and  hqlder,  and  on  producing  the  notes  at  the  trial,  he  is 
entitled  to  recover,  and  the  answer  contains  no  allegation  of 
fact,  which,  if  proved,  would  be  a  defence. 

The  answer  sets  up  an  agreement  contemporaneous  with  the 
making  of  the  notes,  to  renew  them,  on  application,  and  the  re- 
fusal by  the  plaintiff,  to  renew  them.  Tnis  is  clearly  irrelevant 
matter,  for  whether  true  or  false,  it  is  of  no  legal  importance. 

The  plaintiff  also  moves  on  affidavits,  which  state  that  one 
of  the  notes  was  given  for  moneys  advanced,  and  the  other  for 
goods  sold  by  the  plaintiff  to  the  defendant.  They  deny  the 
making  of  the  alleged  agreement  to  renew  the  notes,  or  that 
the  defendant  applied  to  have  them  renewed,  or  that  he  ever 
said  anything  to  the  plaintiff  on  that  subject,  and  that  the 
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plaintiff  believes  the  answer  was  put  in  merely  for  the  purpose 
of  delay :  these  facts  except  the  last  are  not  controverted. 

The  defendant  read  an  affidavit,  stating  that  the  answer  was 
not  put  in  "  mtrdyfor  delay^  hut  in  good  faith  ;''  that  he  "  be- 
lieves the  plaintiff  has  parted  with  all  right,  title,  and  owner- 
ship in,  and  to  the  said  notes,  and  is  now  suing  on  the  said  notes 
for  the  benefit  of  some  other  and  third  party." 

It  does  not  state  a  fact  or  circnmstance,  as  the  basis  of  such 
belief.  It  does  not  allege  that  any  third  party  has  ever  claimed 
any  interest  in  either  of  them,  or  applied  for  payment  of  either 
of  them,  nor  anything  elsQ  to  justify  the  slightest  suspicion  that 
they  have  not  been  at  all  times  the  property  of  the  party  to 
whom  the  defendant  delivered  them.  The  answer  therefore 
puts  in  issue  an  immaterial  allegation  in  the  complaint,  immate- 
rial in  this  case,  because  the  complaint  would  be  good  without 
it.  The  new  matter  set  up  must,  for  the  purpose  of  this  mo- 
tion, be  deemed  as  false  in  fact,  as  it  is  irrelevant  in  law.  The 
pleadings  admit  that  the  party  jastly  owns  these  notes,  and  that 
they  were  made  and  delivered  to  the  plaintiff,  were  made  paya- 
ble to  his  order,  and  that  he  is  the  real  party  in  interest  in  this 
action.    The  motion  must  be  granted  with  $10  costs. 

Approved  by  all  the  judges,  upon  consultation. 


Charles  A.  Williamson  &  Wipe,  Rupert  J.  Cochran  & 
Wipe,  &  others  v.  Clement  C.  Moore. 

Where  eome  of  several  oomplainants  die,  and  the  oame  of  aetion  does  not  snnriye^ 
but  eoDtinues  as  to  the  surviyorst  the  latter  eannot  be  eorapelled  to  revire  the 
suit  against  the  representatiTes  of  the  deeeased  complaioant& 

They  have  a  right  to  proceed  with  their  suit.  The  bill  inay  be  dismissed  for  want 
of  prosecution,  bat  not  for  a  negleet  to  revive  it: 

It  is  the  privilege  of  a  defendant  in  such  a  ease^  to  have  an  order,  requiring  sach 
representatives  to  show  cause  why  the  suit  should  not  stand  revived  in  their 
names,  or  that  the  bill  be  dismissed  so  far  as  their  interests  are  concerned. 

To  obtain  such  an  order,  a  peiiUen  must  be  presented.    §  121  of  the  code  does 
not  apply  to  such  a  cascu 
May,  18112. 
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A  BILL  was  filed  in  this  suit,  anterior  to  the  code,  bj  the 
plaintiffs,  to  charge  the  defendant  as  trustee  under  a  will.  The 
plaintiffs  claim  as  representatiyes  of  the  cestui  que  trusts,  and 
each  a  separate  interest  in  the  trust  estate.  The  plainti&, 
Charles  A.  Williamson  &  wife,  died  in  May,  1849  ;  Rupert  J« 
Cochran,  in  July,  1851,  and  Isabella  M.,  his  wife,  in  September, 
1851.  The  heirs  of  the  deceased  complainants  were  numerous. 
Several  of  them  were  infants,  and  resided  in  Europe. 

The  defendant  on  notice  and  affidavits,  stating  the  facts, 
moves  for  an  order,  requiring  the  surviving  complainants  to 
revive  the  action  within  a  reasonable  time,  to  be  fixed  bj  the 
court,  or  that  in  de&ult  thereof,  the  bill  of  complaint  be  dis- 
missed. 

R.  Goodman  for  defendant. 

D.  D.  Field,  for  living  complainants. 

BoBWOBTH,  J. — ^The  causes  of  action  stated  in  the  complaint, 
do  not  survive  to  the  survivors,  but  continue.  As  I  read  the 
statute,  the  defendant  is  not  entitled  to  such  an  order  as  he 
seeks.  2  R.  S.  §  114,  fsec.  108]  declares  that  in  such  a  case 
"  the  suit  shall  abate  only  as  to  the  person  or  persons  so  dying ; 
and  the  surviving  parties  may  proceed  without  reviving  the 
suit." 

§  124,  [sec.  118]  ed.  185,  provides  that  if  the  surviving  com- 
plainant refuse  or  n^lect  to  proceed  against  the  representatives 
of  the  deceased  complainant,  as  defendants ;  the  court  on  peti- 
tion of  the  original  defendant,  may  order  such  representatives^  to 
show  cause,  why  the  suit  should  not  stand  revived  in  their  names^ 
or  the  bill  be  dismissed,  as  feir  as  the  interests  of  such  reprt- 
seniatives  are  concerned. 

Upon  proof  of  the  reasonable  service  of  a  copy  of  the  order 
on  such  representatives,  if  no  cause  to  the  contrary  be  shown,  the 
court  may  order  the  revival  of  the  suit  in  their  names,  or  the 
dismissal  of  the  bill  with  costs  or  otherwise.    Ed.  125. 

The  revival  or  dismissal  to  be  so  ordered,  is  of  course  one 
which  is  only  co-extensive  with  the  interests  of  such  representa- 
tives, and  is  as  to  such  interests  only. 


CASES  OP  PRACTICE,  Ao.  649 

Williamson  r.  Moore. 

That  is  all  the  court  is  authorized  by  §  124,  to  order,  aud  if 
the  court  can  dismiss  the  bill,  as  to  the  surviving  complainants 
against  their  will,  and  these  desire  to  proceed  in  the  suit,  then 
§  114  is  unmeaning. 

It  seems  to  me,  that  the  plain  meaning  of  the  statute  is  this : 
a  surviving  complainant  has  an  absolute  right  to  proceed  in  his 
suit,  §  114.  He  may  bring  in  the  representatives  of  his  de- 
ceased co-complainant,  if  he  is  so  disposed,  and  make  them 
defendants,  but  is  not  obliged  to  do  so.    §  123. 

If  the  surviving  complainant  neglect  or  refuse  to  do  this,  he 
is  not  to  be  put  out  of  court  for  that  cause ;  but  the  defendant 
may  have  an  order,  (and  serve  it  on  the  representatives  of  the 
deceased  complainant,)  requiring  such  representatives  to  show 
cause  why  the  suit  should  not  stand  revived  in  their  names,  or 
the  bill  be  dismissed  so  far  as  the  interests  of  such  representa* 
tives  are  concerned.  §  124.  The  court  may  order  a  revival 
or  dismissal  as  to  such  interests. 

Pells  V.  Coouj  Hop.  450,  was  decided  prior  to  R.  S.  of  1880. 

In  Rogers  v.  Rogers,  4  Paige,  409,  the  practice  pursued  ac- 
cords with  the  view  of  the  statute  which  I  have  expressed. 

The  surviving  complainant  is  not  at  liberty  to  keep  the  suit 
in  court,  and  omit  to  proceed.  His  suit  may  be  dismissed  for 
want  of  prosecution.  Whether  he  should  now  be  permitted,  as 
a  matter  of  right,  to  discontinue,  without  payment  of  costs,  or 
whether  it  is  the  right  of  a  defendant  to  have  it  disposed  of  as 
to  him  on  the  merits,  it  is  unnecessary  to  decide. 

I  do  not  deem  it  proper  to  make  any  order  on  this  motion, 
except  one  denying  it,  without  costs.  If  the  defendant  consi- 
ders it  necessary  or  expedient  to  bring  the  representatives  of 
thie  deceased  complainants  into  court,  to  secure  a  revival  of  the 
suit  in  their  names,  or  a  dismissal  of  the  bill  of  complaint,  so 
far  as  their  interests  are  concerned,  there  is  an  obvious  pro- 
priety in  his  prosecuting  a  petition  for  an  order  for  that  purpose. 
\  124,  ed. 

"§  121  of  the' code  does  not  seem  adapted  to  the  exigencies  of 
the  case.  Some  of  the  complainants  died  more  than  a  year 
since.  Their  representatives  cannot  be  brought  in  on  motion ; 
a  defendant  cannot  well  file  a  supplemental  oomplainty  and  the 
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action  does  not  provide  for  dismissing  a  complaint,  as  to  the 
interests  of  the  representatives  of  a  deceased  complainant. 
Approved  by  all  the  judges  upon  consultation. 


Leon  Lefeybe  v.  John  W.  Latsok. 

Under  §  157  of  the  code,  a  pleading  maj  be  yerified  daring  the  abaenee  or  inea- 
pacity  of  the  party  by  his  attorney  or  other  agents  and  state  only  his  tsi/mn- 
aliofi  4Mnd  belief 

The  nature  of  this  motion  sufficiently  appears  in  the  opinion 
of  the  court. 

DuEB,  J. — ^This  is  a  motion  on  the  part  of  the  defendant  to 
strike  out  the  verification  of  the  complaint  as  not  warranted 
by  the  provisions  of  the  coda  The  motion  was  heard  by  me 
at  chambers ;  but  as  it  raised  a  question  of  some  difficulty,  and 
which,  it  seemed  to  me,  from  its  practical  importance,  ought  to 
be  definitively  settled,  I  have  consulted  my  brethren,  and  the 
opinion  which  I  now  give,  is  to  be  considered  as  that  of  the 
court 

The  complaint  is  for  goods  sold  and  delivered,  and  the  objec- 
tion to  the  verification  is,  that  the  affidavit  is  made,  not  by  the 
plaintiff,  but  by  his  attorney,  and  is  founded  solely  upon  his 
information  and  belief;  and  the  validity  of  the  objection 
depends  entirely  upon  the  construction  to  be  given  to  §  157  of 
the  code  ;*  a  section  which,  it  must  be  owned,  is  not  quite  so 
lucidly  expressed,  as  might  reasonably  be  wished. 

The  first  clause  of  this  section,  after  prescribing  the  form  of 
the  verification,  declares  that  it  must  be  by  the  affidavit  of  the 
party,  "or  if  there  be  several  parties  united  in  interest,  and 
pleading  together,  by  one  at  least  of  such  parties  acquainted 
with  the  facts,  if  such  party  be  vnthin  the  c<mnty  where  the  attor- 
ney resides,  and  capable  of  making  the  qjfidavit" 
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The  words  "  if  such  party  be  within  the  county,  Ac,"  it  seems 
to  us,  certainly  imply,  that  when  the  party  is  absent  or  incapa- 
ble, the  necessary  affidavit  may  be  made  by  a  third  person,  for 
unless  the  words  carry  with  them  this  implication,  they  are  not 
merely  superfluous,  but  senseless.  They  are  positively  unmean- 
ing, and  serve  only  to  perplex  the  construction,  if  the  intention 
was  that,  in  all  cases,  the  pleading  must  be  verified  by  a  party, 
or  not  be  verified  at  all. 

Stopping  at  this  clause,  we  could  not  hesitate  to  say  that  the 
intention  of  the  legislature  that,  during  the  absence  or  inisapa- 
city  of  his  client,  a  pleading  may  be  verified  by  the  affidavit  of 
the  attorney,  stating  only  his  information  and  belief,  although 
not  expressed  in  terms,  is  sufficiently  manifest,  and  this  intention 
we  are  bound  to  carry  into  effect,  unless  it  is  contradicted  and 
overruled  by  subsequent  provisions. 

It  is  said  to  be  overruled  by  the  clause  which  immediately 
follows,  and  which  is  thus  expressed  : — "  The  affidavit  may  also 
be  made  by  the  agent  or  attorney,  if  the  action  or  defence  be 
founded  upon  a  written  instrument  for  the  payment  of  money 
only,  and  such  instrument  be  in  possession  of  the  agent  or  attor- 
ney, or,  if  all  the  material  allegations  of  the  pleading  be  within 
the  personal  knowledge  of  the  agent  or  attorney  ;"  and  if  this 
clause  must  be  understood  as  specifying  the  only  cases,  in  which 
a  pleading  can  be  verified  by  the  affidavit  of  the  agent  or  attor- 
ney, it  certainly  follows,  that  there  is  no  case  in  which  the  affi- 
davit of  a  third  person,  founded  solely  upon  information  and 
belief,  can  be  admitted.  But  such  is  not  the  necessary,  nor,  we 
are  persuaded,  the  reasonable  interpretation  of  the  clause.  We 
think  it  may  well  be  construed  as  designed,  only,  to  modify  the 
general  rule  before  declared,  by  providing  that,  even  where  the 
party  is  within  the  county  and  capable  of  making  the  affidavit, 
it  may  be  made  by  an  agent  or  attorney,  having  a  personal 
knowledge  of  the  facts,  or  the  possession  of  the  written  instru- 
ment upon  which  the  action  or  defence  is  founded.  The  use  of 
the  word  "  also,"  forcibly  suggests  this,  as  the  true  construction, 
and  by  adopting  it,  the  provisions  of  the  section  are  rendered 
entirely  consistent.  The  necessary  affidavit  may  be  made  by  a 
third  person,  since  it  is  only  required  to  be  made  by  the  party, 
when  he  is,  at  the  time,  within  the  connty,  and  is  capable  of 
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making  it ;  and  even  then,  it  may  also  be  made,  in  the  special 
cases  that  are  mentioned,  by  his  agent  or  attorney". 

We  are  confirmed  in  the  opinion,  that  this  is  the  true  con- 
btrnction,  by  adverting  to  the  terms  of  the  corresponding 
clauses  in  the  code  of  1849  ;  these  are  as  follow  : — "  Where  a 
pleading  is  verified,  it  shall  be  by  the  afiBdavit  of  the  party, 
unless  he  be  absent  from  the  county  in  which  the  attorney 
resides,  or  for  some  cause  unable  to  verify  it,  or  the  pacts  are 

WITHIN    THE  KNOWLEDGE  OF   HIS   ATTORNEY    OR  OTHER    PERSON 

VERIFYING  THE  SAME,"  plainly  meaning,  that  in  each  of  those 
cases  the  pleading  might  be  verified  by  the  affidavit  of  a  third 
person,  and  not  requiring  the  knowledge  of  the  attorney  as  a 
condition  of  his  making  it,  unless  the  party  was  neither  absent 
nor  incapable.  The  disjunctive  "  or  "  proves  this  to  have  been 
the  meaning,  as  it  was  the  established  construction,  and,  we 
apprehend,  that  the  only  alteration,  not  merely  verbal,  made  by 
the  present  code,  is  that  the  possession  by  the  agent  or  attorney 
of  the  written  instrument,  upon  which  the  action  or  defence  is 
founded,  is  declared  equivalent  to  his  knowledge  of  the  facts  ; 
that  is,  gives  him  the  same  right  of  verifying  the  pleading. 
Again  in  the  code  of  1849,  the  words  we  have  quoted  were  fol- 
lowed by  this  clause^: — "  Where  the  pleading  is  verified  by  the 
attorney  or  any  other  person  except  the  party,  he  shall  set  forth 
in  the  affidavit  his  knowledge  or  the  grounds  of  his  belief  upon 
the  subject,  and  the  reasons  why  it  is  not  made  by  the  party/' 
This  clause  (omitting  only  the  words  "  the  attorney  or ''  and 
substituting  the  word  "than"  for  "except,"  changes  wholly 
immaterial),  is  found  in  the  present  code,  and  we  think  ought  to 
be  construed  in  the  sense  in  which  it  was  first  enacted.  So  long 
as  the  code  of  1849  was  in  force,  the  necessity  of  setting  forth  in 
the  affidavit  of  any  other  person  than  the  party  "  the  grounds  of 
his  belief,"  could  only  exist  when  the  pleading  was  verified, 
during  the  absence  or  inability  of  the  party,  and  our  conviction 
is  that  it  is  for  the.  purpose  of  meeting  the  same  cases,  that  the 
words,  creating  the  necessity,  have  been  retained.  Indeed, 
unless  the  same  cases  may  now  occur,  and  the  words  in  question 
are  thus  construed,  they  are  wholly  useless. 

We  add  as  an  additional  and  very  strong  reason  for  rejecting 
that  restricted  interpretation  of  \  157,  upon  which  the  defendant 
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has  insisted,  that  its  adoption,  in  practice,  would  lead  in  name- 
roas  cases  to  great  inconyenience  and  delay,  and  might  even 
operate,  in  some,  to  defeat  wholly  the  ends  of  justice.  In 
expounding  a  statute,  the  "  argumentum  ab  inconvenienti ''  is 
always  entitled  to  great  weight,  since  it  ought  never  to  be  sup- 
posed, when  the  language  is  doubtful,  that  the  legislature 
intended  consequences,  which  it  was  easy  to  foresee,  and  most 
desirable  to  prevent. 

Our  conclusion  is,  that  the  motion  for  striking  out  the  verifi- 
cation of  the  complaint,  as  a  sufficient  reason  is  stated  for  its 
not  being  made  by  the  party,  must  be  denied  ;  but  as  the  ques- 
tion was  new,  and  the  practice  unsettled,  it  is  denied  without 
costs.  We  are  aware  that  in  a  recent  case  (Hunt  v.  Meachanif 
6  How.  P.  0.,  p.  400),  a  judge  of  the  supremo  court,  whose 
opinions  are  entitled  to  great  respect,  has  followed  that  con- 
struction of  the  code  which  we  have  rejected  ;  but  judging 
from  the  report,  the  views,  that  have  governed  us,  do  not  seem 
to  have  been  presented  to  the  mind  of  the  learned  judge,  and 
it  is  due  to  candor  to  say,  that  my  first  impressions  coincided 
with  those  to  which  he  has  yielded. 


John  G.  West  t;.  Alexandeb  G.  Fbaseb. 

Under  the  code  an  order  for  the  Bequeetration  of  the  property  of  a  jud^eni 
debtor,  no  longer  neoeMary. 
August  12th,  IS6% 

The  defendant,  a  judgment  debtor,  was  in  contempt,  for  dis* 
obedience  to  an  order  requiring  him  to  make  an  assignment  of 
his  property  to  a  receiver  before  appointed,  and  an  application, 
founded  upon  the  opinion  of  Chancellor  Walworth,  in  the  Peo- 
ple V.  Rogers,  (2  Paige,  104,)  was  now  made  for  an  order  of  se- 
questration, and  the  delivery  of  the  property  and  effects  seques* 
tered  to  the  receiver. 
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• 

DuEB,  J. — ^It  seems  to  me  that  this  application  is  quite  nsele^. 
No  assignment  is  necessary  to  vest  in  the  receiver  all  the  right 
and  title,  legal  or  equitable,  of  the  debtor,  to  his  property  and 
effects,  (except  his  real  estate)  within  this  state,  and  it  is  such 
only  that  an  order  of  sequestration  would  embrace.  The  title 
of  the  receiver  becomes  perfect,  when  he  has  given  the  requisite 
security,  and  it  then  operates,  by  relation,  from  the  time  that 
the  order  for  his  appointment  was  made.  That  order  is  /kt  se 
k  sequestration^  and  gives  to  the  receiver  all  the  necessary 
means  for  enforcing  his  rights.  Where  a  third  person  is  in  pos- 
session of  property  of  the  debtor,  wliich  he  refuses  to  deliver 
to  the  receiver,  I  see  no  reason  why  its  delivery  may  not  be 
compelled,  under  ^  294  of  the  code.'  The  filing  of  a  complaint 
by  the  receiver,  can  only  be  necessary  when  a  third  person  sets 
up  an  adverse  title,  and  the  necessity,  in  such  a  case,  for  the  in- 
stitution of  a  suit  would  not  be  removed  by  an  order  of  seques- 
tration. {Albany  City  Bank  v.  Schumacher^  1  Clarke,  278,  300  ; 
Porter  v.  WilHams,  1  Cod.  R.  U.  S.  144 ;  Van  Wyck  v.  Brady, 
8  Code  Rep.  157.)    I  decline  to  make  the  order. 

The  chief  justice  concurred. 


John  Radwat,  Jr.  v.  R.  F.  Mather. 

The  ood«  does  not  require  that  facts,  not  within  the  pertonal  knowledge  of  the 
party,  should  be  averred  in  a  pleading  upon  information  as  weU  as  belief;  aa 
ayerment  upon  belief  is  sufficient    An  aTerroent  that  material  facta  are  trac^ 
aa  the  party  belieyes,  is  equivalent  to  an  ayerment  of  the  facta  upon  belieC 
August  10th,  1862. 

This  was  a  motion  for  judgment,  on  the  ground  that  the  de 
murrer  to  the  complaint  was  frivolous. 

The  action  was  by  an  endorsee,  against  the  endorser  of  a  pro 
missory  note,  and  the  complaint  contained  these  averments, 
"  and  the  plaintiff  says  that  he  believes  that  when  the  said  note 
became  due,  and  payable,  the  same  was  duly  presented  to  the 
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maker  thereof,  for  payment,  and  payment  thereof  was  demanded 
of  the  said  maker,  who  neglected  to  pay  the  same,  and  that  due 
notice  thereof  was  given  to  the  defendant." 

The  causes  of  demurrer  assigned,  were :  Ist.  That  the  com- 
plaint did  not  allege  that  when  the  note  became  payable,  it  was 
duly  presented  to  the  maker,  for  payment ;  and,  2d.  That  it  did 
not  allege  that  due  notice  had  been  given  to  the  defendant,  of 
the  demand  and  refusal  of  payment. 

Woodman  §•  Beachj  for  plaintiff. 

J.  Wade  Wilsouj  for  defendant. 

DuER,  J.  (Oakley,  Ch.  J.,  concurring.) — This  demurrer 
must,  I  think,  be  regarded  as  frivolous.  The  objections  to  the 
complaint  are,  that  the  facts  of  the  dishonor  of  the  note,  and  of 
notice  to  the  defendant,  are  not  stated  upon  information  as  well 
as  belief,  and  that  it  is  only  the  belief  of  the  plaintiff,  not  the 
existence  of  the  facts,  that  is  averred.  These  objections  are 
plainly  formal,  and  had  they  any  force,  were  not  proper  to  be 
raised  by  a  demurrer.  I  am  of  opinion,  however,  that  they  are 
groundless,  and  that  the  complaint  is  well  enough  as  it  stands. 

The  code  does  not,  in  terms,  require  that  matters  contained 
in  a  pleading,  which  are  not  within  the  personal  knowledge  of 
the  party,  shall  be  stated  upon  his  information  and  belief;  and 
by  the  section  wliich  prescribes  the  form  of  the  verification,  it 
is  only  to  his  belief  of  such  matters  that  he  swears.  (Code,  § 
157.)  It  is  a  rca8onablc,  if  not  a  necessary,  inference,  that  his 
belief  only  is  requisite  to  be  stated.  The  object  of  the  code  is, 
that  every  suit  shall  be  prosecuted  and  defended  in  good  faith, 
and  this  is  secured,  if  the  material  allegations  in  the  pleading 
are  beliefved  by  the  party  to  be  true.  As  the  averment  of  liis 
belief  is  not  traversable,  a  statement  of  its  grounds  is  imma- 
terial. 

It  is  true,  that  the  form  of  the  verification  requires  the  party 
to  swear  to  his  belief  of  the  matters  stated,  in  the  pleading,  on 
information  and  belief,  and  hence  it  is  inferred  that  this  state- 
ment must  be  found  in  the  pleading  ;  hut  even  upon  the  suppo- 
sition, which  I  am  far  from  adnntting,  that  this  form  of  the  veri- 
fication must  be  literally  followed.  A  statement  on  belief  may  bo 
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fairly  construed  as  a  statement  by  implication,  on  information, 
since,  as  a  general  rule,  it  is  on  information,  that  the  belief  must 
be  founded. 

The  second  objection  is  answered  by  the  decision  of  this 
court  in  Fry  y.  Benihett,  (1  Code  Rep.  N.  S.  249,  ante.,  p.  54)  and 
by  that  of  Judge  Mitchell,  in  Howell  y.  Frager  (1  Code  R.  N.  S. 
270).  It  is  grammatically  true,  that  the  plaintiff  has  averred 
only  his  belief  of  certain  material  facts,  not  that  the  facta  had 
actually  occurred,  but  in  pleadings  under  the  code,  such  an 
averment  must  be  construed  as  an  averment  upon  belief  of  the 
truth  of  the  facts.  It  is  to  be  so  construed  in  all  cases,  where 
it  is  upon  the  truth  of  the  facts,  not  upon  the  sincerity  of  the 
belief,  that  the  right  of  action,  or  the  validity  of  a  defence, 
depends. 

The  plaintiff  is  entitled  to  judgment,  but  the  defendant  is 
permitted  to  withdraw  the  demurrer,  and  answer  the  complaint 
upon  filing  an  affidavit  of  merits,  and  the  payment  of  t^i  dol- 
lars costs,  and  ten  days  are  allowed  for  that  purpose. 


Akontmoub. 

When  prooMdhigB  liATe  b«en  stayed  by  an  order  for  twenty  ^J%  til^«n  can  be  bo 
further  etay  without  notice  to  the  adyerse  party, 
▲ngdst  14v  1852. 

This  was  an  ex  parte  application  for  a  further  stay  of  pro- 
ceedings on  the  expiration  of  a  prior  order  granting  a  stay  for 

twenty  days. 

The  attorney  making  the  motion,  relied  on  the  case  of  Lmng- 
ston  V.  Wilkes,  1  Code  Rep.  N.  S.,  p.  10. 

DuEB,  J. — I  cannot  follow  the  decision  that  has  been  cited ; 
the  meaning  of  the  code  is,  (§  401.)  that  there  shall  be  no  stay 
of  proceedings  beyond  twenty  days,  except  upon  notice  td  the 
adverse  party,  and  whether  a  stay  exceeding  the  time  limited, 
be  granted,  by  a  single  order,  or  by  successive  orders,  is  imma- 
terial.   The  intent  of  the  provision  is  as  much  violated  in  the 
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one  case  as  in  the  other,  not  do  the  words  force  us  to  adopt  a 
diflferent  constrnction.  A  eecond  order  extending  the  stay 
twenty  days  beyond  the  twenty  first  allowed,  is^  as  truly,  an 
order  to  stay  proceedings  for  a  longer  time  than  the  code  per* 
mits,  as  a  single  order  for  forty  days. 

The  application  must  be  denied. 

The  chief  justice  concurred. 


George  W.  Bowman  v.  Henbt  Sheldon  and  othebs. 

The  title  of  an  affidavit  embraces  the  name  or  stjle  of  the  oonrt  as  well  as  Uif 

names  of  the  parties. 
Hence  an  error  in  the  name  of  the  court,  when  it  is  certain  that  the  partj  npoi^ 

whom  the  affidavit  was  served  could  not  have  been  misled,  is  to  be  disregardedi 

under  §  i06  of  the  code, 
ihe  denial  of  a  motion  hy  the  default  of  the  moving  party,  is  not  a  bar  to  id 

renewal  when  the  default  is  excused. 
^  hen  there  are  several  grounds  upon  which  a  motion  raaj  be  made^  that  upon 

wmch  the  moving  party  means  to  rely  must  be  specified  in  the  notice. 
;ioe  4bd  rule  of  the  Supreme  Courts  as  pkinly  applicable,  is  binding  upon  the  Supe- 
rior Oonru 
Hence  no«ie«  oi  a  motion  to  strike  out  matter  from  a  complaint  which  was  served 

more  tuan  twenny  days  alter  the  service  of  a  oomplauit,  keU  to  be  itregolar  and 

void. 
An  extension  01'  wm  time  «o  answer,  is  a  waiver  of  all  objections  to  the  complaint^ 

and  a  bar  to  a  mouou  »o  strike  out  irrelevant  matter,  unless  the  right  to  make 

the  motion  is  expressiy  yt^en. 
August  1ft,  1862. 

This  was  an  application,  on  the  part  of  the  defendants,  to 
strike  ont  certain  parts  of  ihe  complaint.  The  parts  proposed 
to  be  stricken  out,  were  specified  in  the  notice,  but  the  grounds 
of  the  motion  were  not  stated. 

The  time  for  answering  the  complaint  expired  on  the  80th  of 
July,  and  on  the  27th  of  July,  the  defendants  obtained  an  order 
extending  the  time  to  answer  for  thirty  days,  but  the  order  con- 
tained no  enlargement  of  the  time  for  making  this  or  a  similar 
motion.  On  the  same  day,  27th  July,  notice  of  a  motion  to 
strike  out  the  same  parts  of  the  complaint  which  the  present 

Vol.  V.  42 
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application  embraces,  was  served  on  the  plaintiff ;  the  notice 
was  for  the  7th  of  August,  bnt  no  counsel  for  the  defendants 
attending  on  that  day,  the  motion  was  denied  with  costs. 
Notice  of  the  present  motion  was  serred  for  the  13th  August. 

j9.  L.  Jordan^  for  defendants,  in  order  to  meet  the  objection 
that  the  application  was  too  late,  and  that  a  similar  motion  had 
been  denied,  offered  to  read  his  own  affidavit  explaining  and 
excusing  the  non-attendance  of  counsel  on  the  7th  August. 

Bowman,  plaintiff,  in  person,  objected  to  the  reading  of  the 
affidavit,  on  the  ground  that,  it  was  entitled  "  Supreme  '^  instead 
of  "  Superior  "  court.  He  referred  to  the  decision  of  the  court 
of  appeals,  in  Clickman  v.  Clickman  (1  Gomst.,  610),  as  a  con* 
elusive  authority. 

Jordan — contra — ^said  that,  as  there  was  no  other  suit  between 
the  parties  (which  Bowman  admitted),  the  affidavit  plainly 
referred  to  the  motion  before  the  court ;  the  error  in  the  style 
of  the  court  was  cured  by  §  406  of  the  code. 

DuEB,  J. — Following  the  words  of  the  code,  I  think  I  am 
bound  to  say,  that  this  affidavit  is  just  as  valid  and  effectual,  as 
if  it  were  ''  duly  entitled.''  The  code  says,  §  406,  '*  It  shall  not 
be  necessary  to  entitle  an  affidavit,  in  the  action,  but  an  affidavit 
made  without  a  title,  or  with  a  defective  title,  shall  be  as  valid 
and  effectual  for  every  purpose  as  if  it  were  duly  entitled,  if  it 
intelligibly  refers  to  the  action  or  proceeding  in  which  it  is 
made.''  As  this  is  the  only  suit  between  the  parties,  the  plain- 
tiff could  not  have  been  misled  by  the  error  in  the  name  of  the 
court.  He  knew  at  once  that  it  was  a  clerical  mistake.  He 
knew  that  the  affidavit  refers  to  this  action,  and  was  meant  to 
be  used  in  support  of  this  motion. 

I  cannot  regard  the  observations  of  Bronson,  J.,  in  CHcknum 
V,  Clickman^  as  a  positive  decision  of  the  court  of  appeals,  for 
in  that  case,  the  error  in  the  name  of  the  court  was  in  the 
notioe  as  well  as  in  the  affidavit,  and  it  was  truly  s&id  that  such 
an  error  is  not  helped  by  the  code.  Here,  the  notioe  is  cor- 
rect, and  by  its  accuracy  demonstrates  and  corrects  tiie  mistake 
in  the  affidavit  to  which  it  refers. 
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Nor  can  I  assent  to  so  narrow  a  construction  of  section  406 
(ante  367)  as  to  limit  its  application  to  the  cases  in  which  the 
error  or  defect  is  in  the  names  of  the  parties.  The  title  of  an 
affidaTit,  I  think,  embraces  its  entire  heading  ;  that  is,  the 
name  or  style  of  the  court  as  well  as  the  names  of  the  parties, 
and  to  give  eifect  to  the  intention  of  the  legislature,  the  words 
''  defective  title ''  must  be  understood  in  their  broadest  sense ; 
that  is,  as  equally  applying,  whether  the  title  be  inaccurate,  as 
merely  incomplete,  or  as  positively  erroneous.  The  plain 
meaning  of  the  code,  it  seems  to  me,  is,  that  an  affidavit  is,  in 
all  cases,  to  be  deemed  sufficient,  as  to  its  form,  which  "  refers 
intelligibly  to  the  action  or  proceeding  in  which  it  is  made," 
and  the  question  as  to  its  admissibility  is,  therefore,  settled, 
when  the  court  is  satisfied  that  the  party  upon  whom  it  was 
served  could  not  have  been  misled. 

The  affidavit  was  then  read.  Bowman  then  stated  that  there 
were  other  preliminary  objections  that  he  considered  to  be  fataL 
They  were, 

1.  That  the  denial  of  the  motion  on  the  7th  of  August  was  a 
bar  to  its  renewal,  the  right  to  renew  it  not  being  then  reserved 
{Suyder  v.  White,  6  How.  P.  R.  821). 

2.  That  the  notice  was  irregular,  as  not  specifying  the 
grounds  of  the  motion  {Ellis  v.  Janes,  6  How.  P.  B.  296  ;  May 
V.  WUs<»i,  10  Bar.  R.  321). 

8.  That  the  notice  was  also  too  late,  not  having  been  given 
within  twenty  days  after  the  service  of  the  complaint,  as  re- 
quired by  the  43d  rule  of  the  superior  court.  Lastly,  that  the 
defendants,  having  obtained  an  order  enlarging  the  time  to 
answer,  had  thereby  submitted  to  answer  the  complaint  as  it 
stood,  and  were  precluded  from  excepting  to  it  (1  Bar.  Gh.  P. 
101). 

After  argument,  the  judge  reserved  his  decision  on  these  ob- 
jections, and  heard  the  motion  on  the  merits. 

DuKR,  J. — I  certainly  would  not  have  entertained  this  mo- 
tion, had  the  former  been  heard  and  denied  upon  the  merits,  but 
the  denial  of  a  motion  by  the  default  of  the  moving  party,  if 
the  default,  as  in  this  case,  be  sufficiently  excused,  is  no  bar  to 
its  renewal. 
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The  proceeding,  however,  would  have  been  more  regular  and, 
as  will  appear,  safer  for  the  defendants,  had  their  counsel  moved 
to  open  the  default,  so  as  to  have  enabled  him  to  bring  the  mo- 
tion to  a  hearing  upon  the  original  notice. 

The  other  preliminary  objections  upon  which  the  plaintiff 
insisted,  are  much  graver  in  their  character.  If  irrelevancy 
were  the  only  ground  upon  which  a  motion  to  strike  out  parts 
of  a  pleading  could  be  sustained,  the  omission  to  state  the 
ground  in  the  notice  I  should  hold  to  be  immaterial ;  but  where 
there  are  several  grounds  upon  which  a  motion  may  be  granted, 
those  upon  which  the  moving  party  means  to  rely  must  be  dis- 
tinctly stated  either  in  the  notice  or  in  the  affidavits  that  ac- 
company it,  and  to  the  grounds  thus  stated  the  party  will  be 
confined  upon  the  hearing. 

I  consider  this  to  be  the  established  practice,  and  the  rule  is 
in  itself  so  reasonable  and  just  that  I  have  no  inclination  to 
depart  from  it. 

Under  the  provisions  of  the  code,  irrelevancy  is  not  the  only 
ground  of  a  motion,  like  the  present ;  matter  whicli  is  redun- 
dant may  be  stricken  out  as  well  as  that  which  is  irrelevant, 
and  the  terms  are  certainly  not  equivalent.  Matter  which  is 
irrelevant,  it  is  true,  is  also  redundant,  but  the  converse  is  by 
no  means  true.  A  needless  repetition  of  material  averments  is 
redundancy,  although  the  facts  averred,  so  far  from  being  irre- 
levant, may  constitute  the  whole  cause  of  action. 

Nor  is  this  all ;  the  power  of  the  court  to  strike  out  matter 
as  scandalous,  is  certainly  not  affected  by  the  provisions  of  the 
code ;  it  is  essential  to  the  due  administration  of  justice,  and  to 
the  protection  of  the  feelings  and  character  of  suitors.  In  the 
court  of  chancery,  however,  the  exception  for  scandal  was  al- 
ways considered  as  distinct  from  that  of  impertinence,  although 
plainly  comprehended  under  it,  as  it  is  now  under  that  of  irrele- 
vancy {Coffin  V.  CoapeTy  6  Vesey,  578  ;  Wood  v.  MorrdL^  1  John. 
Ch.  R,  106),  and  the  reasons  for  the  distinction,  from  the  impor- 
tant bearing  of  the.  question  upon  that  of  costs,  still  subsist.  It 
follows  from  these  observations  that  the  notice,  in  this  case,  from 
its  entire  omission  of  the  grounds  upon  which  the  motion  was 
meant  to  be  placed^  is  certainly  defective,  and  as  the  defect  is 
not  supplied  by  the  affidavit,  I  must  hold  it  to  be  insufficient 


k 


CASES  OP  PRACTICE,  Ac.  661 

Bowman  v.  Sheldon. 

and  irregular.  The  motion  must  therefore  be  denied,  but  if 
there  were  no  other  grounds  for  its  denial,  I  should  give  to  the 
defendants  the  privilege  of  renewing  it.  The  other  objections 
raised  By  the  plaintiflf  must  therefore  be  considered. 

The  notice,  passing  over  the  objection  to  its  form,  it  was  next 
said  upon  another  and  distinct  ground,  is  wholly  void.  It  was 
served  when  the  right  to  make  this  motion  was  lost  by  delay. 
The  43d  rule  of  the  supreme  court,  which,  as  plainly  applicable, 
is  binding  upon  us,  expressly  declares  that  a  motion  to  strike 
out  irrelevant  or  redundant  matter  must  be  noticed  before  de- 
murring or  answering,  and  within  twenty  days  from  the  service 
of  the  pleading  to  which  it  relates.  It  is  not  denied  that  the 
time  thus  limited  may  be  enlarged  by  the  order  of  a  judge,  but, 
in  this  case,  no  such  order  was  obtained,  and  when  the  notice 
was  given,  not  only  twenty,  but  more  than  thirty  days,  had 
elapsed  from  the  time  of  the  service  of  the  complaint. 

The  answer  to  this  objection  was  that  notice  of  the  first  mo- 
tion was  served  within  the  twenty  days  which  the  rule  pre- 
scribes, and  that  as  this  was  rendered  ineffectual  by  an  unfore- 
seen accident,  the  delay  thus  occasioned  ought  not  to  prejudice 
the  defendants,  since  it  is  only  where  a  want  of  due  diligence 
may  be  justly  imputed  that  delay  in  noticing  a  motion  is  a  bar 
to  its  consideration. 

I  am  not  satisfied  that  the  answer  thus  given  is  sufficient ;  I 
am  unable  to  see  that  the  prior  notice  can  with  propriety  be 
invoked  in  aid  of  a  new  and  distinct  motion.  If  the  defendants 
wished  to  retain  the  benefit  of  this  notice,  they  should,  by  a  pro- 
per application,  have  obtained  a  re-hearing  of  the  motion  to 
which  alone  it  refers.  At  present  I  can  look  only  at  the  notice 
upon  which  the  motion  before  me  is  founded.  It  is  true,  that 
where  the  time  within  which  a  motion  must  be  made  rests  in  the 
sound  discretion  of  the  judge  by  whom  it  is  to  be  heard,  an  affi- 
davit, excusing  a  delay  that  otherwise  might  be  deemed  unrea- 
sonable and  fatal,  may  be  read  in  support  of  the  motion,  and  in 
such  cases  the  right  of  the  party  to  give  the  notice  depends 
alone  upon  the  sufficiency  of  the  excuse,  but  where  the  time 
within  which  an  act  must  be  performed  is  positively  fixed  by 
statute,  or  by  a  rule  of  court,  I  apprehend,  that  in  all  cases 
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where  the  time,  thus  limited,  has  been  suffered  to  elapse,  and  no 
order  for  its  extension  has  been  obtained,  the  performance  of 
the  act  is  nugatory  and  void.  It  follows  that  the  service  of  the 
notice  in  this  case  was  an  unauthorized  act.  It  violated  a  rule 
that  the  defendants  were  bound  to  observe,  and  from  the  observ- 
ance of  which  they  had  not  been  released.  To  render  the 
notice  valid,  a  prior  order,  enlarging  the  time  for  its  service^ 
was  indispensable. 

Even  were  I  justified  in  treating  this  motion  as  now  before 
me  upon  the  original  notice,  I  should  still  be  under  the  neces- 
sity of  refusing  to  consider  it  upon  the  merits.  So  entire  is  the 
analogy  between  an  exception  for  impertinence  in  coarts  of 
equity,  and  a  motion  to  strike  out  irrelevant  matter  under  the 
code,  that  it  is  reasonable  to  consider  them  as  subject  to  the 
same  rules.  Now,  in  the  court  of  chancery,  it  was  fully  settled, 
not  only  that  a  defendant  could  not  except  to  the  bill  for  imperti- 
nence, when  he  had  answered  or  demurred,  but  that  he  could  not 
except,  when  the  time  for  answering  had  been  extended.  The 
obtaining  such  an  extension  was  construed  as  a  waiver  of  all 
objections  to  the  bill,  and  as  a  submission  to  answer  it  in  its 
actual  form.  In  the  case  of  Isham  v.  Williamson  (7  L^.  Obs., 
341),  it  was  held,  by  Mr.  Justice  Mason,  that  these  judicious 
rules  are  not  at  all  varied  by  the  provisions  of  the  code,  and  he 
therefore  decided,  that  a  plaintiff,  who  had  obtained  an  exten- 
sion of  time  to  reply,  was  precluded  from  moving  to  strike  out 
irrelevant  matter  from  the  answer ;  nor  can  I  doubt  that  this 
decision,  had  it  been  appealed  from,  would  have  been  aflSrmed 
by  the  court.  In  many  cases,  more  than  twenty  days  are 
required  to  prepare  a  suitable  answer  to  a  complaint,  and  in 
some,  a  reply  to  an  answer,  but  the  time  is  more  than  sufficient 
for  determining  whether  a  pleading  contains  irrelevant  or 
redundant  matter  that  ought  to  be  stricken  out,  and  a  case 
rarely  occurs,  in  which  it  may,  with  propriety,  be  extended. 
Hence,  it  is  perfectly  just,  that  an  order  enlarging  the  time  to 
answer,  should  be  regarded  as  an  admission  by  the  party  obtain- 
ing it,  that  he  means  to  answer  the  complaint  as  it  stands,  and 
should,  therefore,  operate  as  a  bar  to  a  future  motion  for  its 
alteration,  unless,  by  the  terms  of  the  order,  the  right  to  make 
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the  motion  is  expressly  given,  and  it  is  to  be  understood,  that 
these  rales  equally  apply  where  an  extension  of  time  is  granted 
by  the  adverse  party. 

On  the  27th  day  of  July,  the  defendants  obtained  an  order, 
extending  the  time  to  answer,  and  on  the  same  day  the  notiae 
of  the  former  motion  was  served.  It  does  not  appear,  and  it  is 
quite  immaterial,  whether  the  notice  was  served  before  or  after 
the  order  was  obtained ;  if  the-  notice  was  first  served  it  was 
superseded  by  the  order,  if  the  order  was  first  obtained,  the 
notice  was  irregular  and  void. 

For  the  several  reasons  that  have  been  given,  I  must  deny  this 
motion,  without  entering  at  all  upon  a  consideration  of  its 
merits,  but  as  ten  dollars  costs  were  allowed  to  the  plaintiff  on 
the  denial  of  the  former  motion,  the  costs  of  the  present,  fixed 
at  the  same  amount,  must  abide  the  event  of  the  suit. 


John  Cook  v.  T.  Stokes  Dickenson. 

An  oroer,  aenying  an  application  for  an  allowance,  under  the  g  808  of  the  cod^  if 
not  an  appealable  order. 
(Before  Oaklct,  Gaxpbku,  and  Paim;  J.  J.) 
August,  1862. 

/   Sherwood,  for  plaintiff. 

H.  Brewster,  for  defendant. 

An  application  was  made  to  one  of  the  justices  of  this  court, 
for  an  allowance  under  the  §  308  of  the  code.  The  application 
was  denied,  and  a  notice  of  appeal  was  given  to  the  general 
term.  The  counsel  for  the  defendant,  on  notice,  now  moved  to 
dismiss  the  appeal,  on  several  grounds,  but  relied  principally 
on  the  objection  that  the  application  was  made  to  the  discre- 
tion of  the  court,  and  the  order  denying  it,  is,  therefore,  not 
appealable. 
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By  the  Court.  Campbell,  J. — ^The  code  provides  that, 
where  the  action  is  for  the  recovery  of  money,  or  of  real  or 
personal  property,  and  a  trial  has  been  had,  the  court  may,  in 
difficnlt  or  extraordinary  cases,  make  an  allowance  in  addition 
to  the  taxable  costs,  of  not  more  than  ten  per  cent,  for  an 
amount  not  exceeding  five  hundred  dollars,  and  not  more  than 
five  per  cent,  for  any  additional  amount,  and  also,  that  such 
allowances  may  be  made  in  cases  of  partition,  foreclosure, 
attachment,  for  construction  of  wills,  and  also,  in  any  case  where 
the  prosecution  or  defence  has  been  unreasonably  or  unfairly 
conducted. 

The  general  rule  before  the  code  was,  that  there  could  be  no 
appeal  on  a  question  of  costs  merely,  when  the  giving  or  with- 
holding such  costs  was  in  the  discretion  of  the  court.  (See  3 
Don.  C.  P.  100 ;  1  Barbour  376  ;  Winslaw  v.  CoUim,  3  Paige 
88.)  These  applications  for  extra  allowances  are  eminently  to 
the  discretion  of  the  court.  When  it  shall  have  been  determined 
that  the  case  is  a  difficult  or  extraordinary  one,  or  that  it  has 
been  unreasonably  or  unfairly  conducted  or  defended,  still  the 
question  as  to  the  amount  to  be  allowed,  within  certain  limits, 
remains  entirely  within  the  discretion  of  the  court. 

The  counsel  for  the  plaintiff,  contended  that,  under  the  new 
provision  in  §  349,  of  the  amended  code  of  1852,  where  an 
appeal  may  be  taken,  when  the  order  made  at  special  term 
'^  affects  a  substantial  right,''  his  proceedings  were  regular.  It 
is  difficult  to  determine  precisely  the  meaning  of  the  term  "sub- 
stantial right."  The  word  "  right "  is  of  extensive  and  varied 
signification.  We  speak  of  a  right  of  action,  a  right  of  pos- 
session, a  right  of  property,  a  writ  of  right.  A  substantial,  or 
real,  or  actually  existing  right,  I  apprehend,  must  mean  some 
legal  right  to  which  the  party  who  appeals,  claims  to  be  enti- 
tled. It  may  grow  out  of  some  adjudication  of  the  court,  on  a 
question  of  fact,  or  of  law,  or  both.  But  it  must  be  something 
to  which  the  party  is  entitled  ;  not  something  which  he  seeks 
from  the  favor,  or  asks  from  the  discretion  of  the  court 

We  are  all  of  opinion,  that  the  order,  in  question  is  not 
appealable.  The  motion  to  dismiss  the  appeal  must  therefore 
be  granted. 
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William  H.  Clabk  v.Tre  Metropolitan  Bank. 
Motion  for  consolidation  of  suits,  or  stay  of  proceedings. 
j9^  HiUon,  for  plaintiff. 
D.  Lardj  for  defendant. 

Campbell,  J. — ^The  plaintiff  has  commenced  sixty-four  suits, 
all  of  which  are  at  issue,  for  the  recovery  of  separate  penalties 
of  one  thousand  dollars  each,  for  an  alleged  violation  of  the  act 
of  May  7th,  1839,  entitled  "  an  act  concerning  foreign  bank 
notes."  The  defendant  moves  for  an  order  consolidating  all 
these  suits,  or  staying  proceedings  in  all  of  them  except  number 
one,  until  the  trial  or  other  final  determination  of  such  last  men- 
tioned suit,  on  the  ground  that  the  questions,  which  will  arise, 
and  the  defence,  in  all  such  suits,  are  substantially  the  same. 
The  statute  prescribes,  2  R.  S.  480,  §  38,  that  "  whenever  seve- 
ral suits  shall  be  pending  in  the  same  court,  by  the  same  plain- 
tiff, against  the  same  defendant,  for  causes  of  action  which  may 
be  joined,  the  court,  in  which  the  same  shall  be  presented,  may, 
in  its  discretion,  if  it  shall  appear  expedient,  order  the  several 
suits  to  be  consolidated  into  one  action. '' 

I  do  not  think  it  would  be  expedient  to  consolidate  all  these 
actions,  and  thus  render  necessary  a  trial  which  would  be  pro^ 
bably  both  protracted  and  embarrassing.  At  the  same  time  it 
is  manifest  that  all  these  Numerous  suits  for  separate  penalties 
under  the  same  act,  ought  not  to  proceed,  at  least  for  the  pre- 
sent. I  understood  it  to  be  conceded  by  the  counsel  for  both 
parties,  that  the  suits  divided  themselves  into  two  classes.  It 
seems  to  me  that  it  would  be  just  that  the  plaintiff  should  notice 
and  bring  to  trial  two  of  the  suits  which  may  be  selected  by 
him,  one  from  each  class,  and  that  all  proceedings  in  the  re- 
maining suits  should  be  stayed  until  the  trial  of  such  two  select- 
ed suits,  with  liberty  to  the  defendant,  after  such  trials,  to 
renew  the  motion  for  "a  consolidation  of  the  remaining  suits, 
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or  for  a  farther  stay  of  proceedings,"  and  with  like  liberty  to 
the  plaintiff,  to  apply  for  a  consolidation,  or  to  bring  the  re- 
maining suits  to  trial ;  or  that  the  defendants  consent  that  they 
abide  the  CTcnt  of  the  saits  tried,  if  they  were  to  appeal  from 
the  judgment  or  judgments,  if  any  may  be  recovered  against 
them.  And  as  the  calendar  made  up  on  the  1st  of  October,  will 
be  continued  through  the  remainder  of  the  year,  the  plaintiff 
may,  if  he  chooses,  place  the  remaining  causes  on  such  calendar, 
but  without  costs  to  the  plaintiff,  if  there  shall  be  an  order  for 
consolidation,  or  further  stay  of  proceedings,  or  if  there  shall 
be  consent  that  they  abide  the  event  of  the  suits  which  may  be 
tried. 
Duer  &  Bosworth,  J.J.,  concurred. 


The  Deacon,  Elders,  A;c.,  of  the  German  Reformed  Church, 

IN    FORSTTH    street,    GITT    OF    NbW    YoRK,    V.    FREDERICK 
BUBCHB. 

In  religious  eorpomtions,  the  church  property,  real  and  personal,  u  Tested  in  the 
trustees,  and  the  use  of  the  property,  and  the  employment  of  the  minister, 
ought  to  be  sanctioned  by  them. 

It  is  the  right  of  the  trustees  to  withhold  their  assent  when  there  is  reason  to 
believe  that  the  employment  of  an  individual,  as  minister,  though  aeteoied  fay  a 
majority,  would  destroy  the  peace  and  harmony  of  the  choroh. 
September.  1852. 

F.  A.  Talmadge,  for  complainant. 

Dt  Motte  for  defendant. 

Gampbell,  J. — A  temporary  injunction  order  was  granted 
against  the  defendant,  restraining  him  from  further  officiating 
as  the  pastor  of  the  German  Reformed  Church,  in  Forsyth 
street,  and  at  a  subsequent  day  he  offered  to  show  cause  why 
the  injunction  should  not  be  continued.  It  seems  that  no  suit 
has  been  instituted,  but  the  parties  being  anxious  to  have  a 
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decision  on  the  merits  of  the  controversy,  I  took  the  affidavits 
and  other  papers,  with  a  view  of  examining  the  question,  and 
determining  the  respective  rights. 

The  moving  parties  are  three  out  of  four  of  the  deacons, 
three  out  of  four  of  the  elders,  and  six  out  of  nine  of  the  trus- 
tees, and  they  insist  that  the  defendant  was  not  regularly,  and 
according  to  the  rules  and  by-laws  of  this  church,  elected  its 
pastor,  and  they  ask  that  he  may  be  restrained  from  occupying 
the  pulpit,  and  otherwise  officiating  as  the  pastor.  The  defen- 
dant, with  the  remaining  officers  of  the  church,  and,  as  they 
allege,  a  majority  of  the  congregation,  insist  that  such  election 
of/  the  defendant,  as  pastor,  was  legal  and  valid. 

A  meeting  of  this  congregation,  for  the  purpose,  among  other 
things,  of  electing  a  pastor,  was  held  on  the  31st  of  May  last, 
at  which  election  there  were  several  candidates.  The  votQs 
cast  for  the  defendant  were  more  numerous  than  those  cast  for 
any  other,  but  did  not  constitute  a  majority  of  all  the  votes.  It 
is  contended  by  the  defendant,  that  he,  having  a  plurality  of 
votes,  was  duly  elected. 

The  rules  and  by-la^  of  the  church  are  in  Qerman,  and  each 
party  has  furnished  me  with  a  translation,  and  in  that  of  the 
plaintiffs,  it  appears  that  it  is  necessary  that  there  should  be  a 
majority  of  the  votes  cast  for  some  one  person  before  such  per- 
son can  be  elected  pastor,  while  by  the  defendant's  translation, 
it  seems  a  plurality  of  votes  is  sufficient,  and  the  defendant  sets 
forth  in  his  affidavit,  that  the  practice  in  the  church  has  hereto- 
fore been  in  accordance  with  his  construction.  On  examination, 
I  find  that  the  German  word  used  in  these  articles,  means 
either  majority  or  plurality.  This  is  an  independent  church, 
and  as  I  understood,  has  no  connection  with  any  ecclesiastical 
body,  and  there  is  no  means  of  ascertaining  the  true  meaning  of 
these  rules,  by  reference  to  those  of  any  other  church.  I  can 
hardly  think,  however,  that  it  could  have  been  the  intention  of 
the  founders  of  this  church,  to  call  a  pastor  who  received  less 
than  a  majority  of  the  votes  of  the  congregation.  It  may  well 
be,  where  there  were  several  candidates,  that  preferences 
may  have  been  waived,  and  he  who  received  the  largest  number 
of  votes,  has  been  declared  elected  by,  and  with  the  consent  of 
the  congregation  assembled,  and  without  a  farther  formal  bal- 
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lot.  But  wh^re  the  election,  as  in  this  case,  is  contested  and 
resisted,  I  am  constrained  to  say,  from  my  examination  of  the 
meaning  of  the  word  thns  differently  translated,  that  a  majority 
of  votes  was  required. 

But  in  this  case,  not  only  was  the  election  determined  by  a 
minority  of  votes,  but  a  small  minority  of  the  trustees  and  other 
oflBcers  of  the  church  in  communicating  to  the  defendant  his 
alleged  election,  also  undertook  to  fix  his  salary,  in  reference  to 
which,  it  is  not  pretended  that  any  vote  of  the  congregatioa 
was  taken.    (See  3  R.  S.,  p.  248,  §  8.) 

Again,  by  statute,  (3  R.  S.  246,  §  4,)  all  the  church  property, 
both  real  and  personal,  is  vested  in  the  trustees,  and  they  have 
the  entire  control  over  it.  The  use  of  the  property,  and  the 
employment  of  the  minister,  ought  to  be  sanctioned  by  the  tms- 
tees,  as  the  representatives  of  the  rights  of  the  whole  congre- 
gation. If  the  pastor  is  to  receive  a  salary,  the  payment  shoold 
be  authorized  by  the  whole  members  of  the  congregation,  at  a 
regular  meeting,  called  for  that  purpose  (see  Lawyer  v.  Cipperly, 
7  Paige  281) ;  if  not,  "  the  trustees  will  violate  their  duty  by 
suffering  him  to  be  thus  employed."  I  ^  not  understand,  from 
any  of  the  papers  before  me,  nor  was  it  pretended  on  the  argu- 
ment, that  the  congregation  had,  at  such  meeting,  fixed  the 
salary,  or  that  any  sanction  had  been  given  by  the  trustees  to 
the  salary  named  by  the  officers  who  conducted  the  meeting  of 
the  Slst  of  May. 

Even  therefore,  if,  as  contended  by  the  defendant,  he  was 
elected  pastor,  on  the  31st  of  May,  by  a  majority  instead  of  a 
plurality  of  votes,  no  compensation  having  been  fixed  by  the 
congregation,  and  the  sanction  of  the  trustees  not  having  been 
given,  I  do  not  think  he  has  any  legal  right  to  the  occupation 
of  the  pulpit  of  this  church.  It  may  be  doubtful  whether  the 
trustees  need  the  aid  of  the  court  in  this  matter. 

I  have  already  remarked  that,  this  application  is  made  on 
behalf  of  a  large  majority  of  the  officers,  including  elders,  d^- 
<^n8,  and  trustees  ;  and  I  cannot  express  my  views  of  it  better 
than  by  quoting  from  the  opinion  of  the  chancellor,  in  the  case 
of  Lawyer  v.  Cipperly^  before  referred  to,  and  which  was  a  case, 
in  many  of  its  features,  analogous  to  this.  "  It  is  the  right,  if 
not  the  duty-,  of  the.  tcuatoea,  ta  withhold  their  assent,  where 
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tfaiere  is  reason  to  believe,  that  the  employment  of  the  indiyi- 
dnal  selected  by  the  majority  of  the  church,  be  he  orthodox  or 
not,  will  destroy  the  peace  and  harmony  of  the  congregation 
or  of  the  church.  In  such  cases  also,  ministers  of  religion  who 
profess  to  be  disciples  of  Him  who  brought  the  religion  of 
peace  and  good  will  in  all  the  relations  of  life,  should  not  suffer 
themselves  to  be  the  means  of  fanning  the  flame  of  discord,  or 
sowing  the  seeds  of  strife  in  any  church  or  congregation  with 
which  they  are  connected/' 


William  It.  Smith  v.  Patrick  Danvbrs,  Oliphant  Chbistib, 

and  John  Glass. 

Where  seyeral  importers  own  the  real  estate  where  the  htuiness  is  carried  on, 
each  owning  a  part  in  severalty,  and  where  the  oopartnership  have  ereeted 
bnildings  and  made  improyements  on  the  land^  on  a  dissolution  of  the  partner- 
ship^ and  appointment  of  a  receiver  the  lands  will  be  treated  as  forming  a  part 
of  the  partnership  aaset& 
Sept  16th,  1852. 

Motion  for  a  receiver,  and  injunction,  founded  on  complaint 
and  apswer. 

George  Bowman^  for  plaintiff. 

James  T.  Brady^  for  defendants. 

Gampbbll,  J. — In  the  fall  of  1851,  the  plaintiff,  and  the 
defendants,  Christie  and  Danvers,  entered  into  a  copartnership, 
for  a  term  of  years,  for  the  purpose  of  the  manufacture  of 
machinery,  forging,  A;c.  The  capital  stock  was  to  be  eleven 
thousand  dollars,  of  which  the  plaintiff  agreed  to  contribute 
three  thousand  dollars,  the  defendant  Danvers,  six  thousand 
dollars,  and  the  defendant  Christie,  two  thousand  dollars. 
Previous  to  the  final  consummation  of  the  arrangement  for  this 
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copartnership,  the  defendani,  Danyers,  had  purchased  eight  lots 
of  land,  on  52d  and  58d  streets,  in  this  city,  and  which  were 
afterwards  selected  as  the  place  where  the  business  of  the 
copartnership  should  be  carried  on.  Two  of  these  lots  were 
conyeyed  to  the  plaintiff,  two  other  lots  to  defendant  Christie, 
and  Danyers  held  the  title  to  the  remaining  fonr  lots.  The 
whole  capital  was  neyer  paid  in  ;  but  only  portions,  by  each  of 
the  partners.  A  part  of  the  capital  paid  in,  was  applied  in 
part  payment  of  the  real  estate,  and  the  remainder  used  in  tiie 
purchase  of  tools,  and  other  necessary  articles,  and  also  in  the 
erection  of  suitable  buildings,  for  the  carrying  on  of  thebusi- 
nees.  A  blacksmith's  shop  was  put  up  on  the  lots  held  by  Dan- 
yers, and  also  a  building  for  a  forge,  on  the  same  lot,  com- 
menced ;  and  a  well  was  dug  on  the  lots  held  by  Christie. 

For  reasons  not  necessary  now  to  consider,  and  in  relation 
to  which,  the  parties  differ,  the  enterprise  was  neyer  carried 
out,  and  the  copartnership  was  finally  dissolyed  by  mutual  con- 
sent and  stipulation.  By  the  same  instrument,  however,  by 
which  the  dissolution  was  effected,  the  parties  to  the  original 
copartnership,  together  with  the  defendant  Glass,  agreed  to 
form  a  joint  stock  association,  apparently  with  the  intention  of 
incorporating  themselves  under  the  provisions  of  the  act  of 
1848.  It  would  seem  from  the  memorandum  of  this  agreement, 
that  it  was  intended  that  the  property  of  the  copartnership 
should  be  put  into  the  new  association  at  a  valuation.  But  this 
memorandum  contains  no  name  for  the  new  association,  fixes  no 
capital,  and  no  time  for  its  continuance,  and  so  far  as  the  defend- 
ant Glass,  is  concerned,  contains  no  agreement  on  his  part  to 
contribute  anything.  The  instrument  is  so  vague  and  uncertain, 
that  I  am  unwilling  to  consider  it  as  of  any  effect  on  this  motion, 
except  as  to  the  positive  agreement  which  it  contains  for  a  dis- 
solution of  the  original  copartnership.  The  defendant  Danvers, 
in  his  answer,  alleges,  that  there  are  debts  due  by  the  copart- 
nership to  a  considerable  amount,  and  both  he  and  the  plaintiff 
claim  compensation  for  labor  and  personal  services  performed 
for  the  copartnership. 

Under  these  circumstances,  I  think,  the  motion  for  a  receiver 
should  be  granted,  and  the  injunction  should  be  continued.  An 
order  may  be  entered  referring  it  to  John  L.  Mason,  to  take 
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and  state  the  account  between  the  partners,  and  to  ascertain 
what  debts,  if  any,  are  due,  and  to  appoint  a  receiver  of  all  the 
copartnership  propeity,  including  the  eight  lots,  with  power  to 
sell  the  same,  and  convert  it  into  money,  and  to  pay  the  debts 
which  shall  be  found  due,  and  to  bring  the  balance  of  the  money 
into  court  to  abide  the  further  order  of  the  court. 


Wm.  C.  Bbaisted  v.  Thomas  Johnson  4  Nathanibl  W.  Ro- 
berts. 

An  agreement  in  writing,  ligned  hj  a  partj,  extending  the  time  to  answer,  is  as 
obligatory  in  all  respectSi  as  if  signed  bj  his  attorney.  The  entry  of  a  judg- 
ment before  the  extended  time  has  elapsed,  will  be  set  aside  as  irregular,  with 
oosts,  even  though  the  attorney  was  ignorant  when  hs  entered  it,  that  his  elient 
had  given  the'  extension. 
Sept  18,  1852. 

This  action  was  brought  against  Johnson  as  maker,  and  Ro- 
berts, as  endorser,  of  a  note.  The  former  appeared  by  attor- 
ney, and  the  latter  in  person.  The  complaint  was  served  on  the 
28th  of  January,  1852. 

PlaintifiTs  attorney  extended  the  time  to  answer,  on  different 
occasions,  the  last  one  expiring  April  11th,  1852.  On  the  9th 
of  April,  the  plaintiff  in  person  was  paid  (153  68  on  account, 
and  extended  the  time  20  days ;  on  the  22d  he  was  paid,  the  fur- 
ther sum  of  $153,  and  extended  the  time  to  answer  to  the  1st 
of  June,  which  extensions  were  in  writing,  and  signed  by  the 
plaintiff.  On  the  28th  of  April,  plaintiff's  attorney  entered 
Judgment  for  want  of  an  answer,  for  the  full  amount  demanded 
in  the  summons,  having  previously  given  notice  of  the  adjust- 
ment of  costs.  On  the  day  the  judgment  was  entered,  and  after 
the  roll  was  filed,  but  before  the  judgment  was  docketed,  he  was 
informed  by  the  defendant,  Roberts,  of  the  extension  given  by 
his  client,  and  of  the  payments  made  to  him,  and  was  notified 
that  if  a  judgment  was  docketed,  a  motion  would  be  made  to 
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set  it  aside,  with  costs,  and  plaintiff's  attorney  promised  to  stay 
the  docketing  of  the  judgment,  and  the  issuing  of  the  execa- 
tion.  On  the  8th  of  June  he  docketed  the  judgment  with  the 
county  clerk,  and  issued  execution  thereon  against  both  defend- 
ants, with  directions  to  collect  the  whole  amount  of  tiie  judg- 
ment, with  interest,  from  April  28th,  1852.  On  affidaTits  stat- 
ing these  facts,  and  that  plaintiff  was  indebted  to  Roberts  for 
money  lent,  and  professional  services,  anc^on  a  general  affidavit 
of  merits  by  Johnson,  a  judge  at  chambers  set  aside  the  judg- 
ment for  irregularity,  with  costs,  and  gave  defendants  20  days 
to  answer.    From  that  order  the  plaintiff  appeals. 

R.  E.  MoufUf  Jr,f  for  plaintiff. 

A.  Mclntirej  for  defendants. 

BoswoBTH,  J. — There  is  no  pretence  that  the  agreements  for 
extension  of  time,  differ  in  terms  or  legal  effect,  from  the  plain- 
tiff's understanding  of  them  at  the  time  they  were  signed.  If 
they  had  been  signed  by  his  attorney,  the  entry  of  the  judgment 
would  have  been  clearly  irregular,  as  it  took  place  before  the 
extended  time  to  answer  had  expired.  Unless  a  Btipulation 
giving  time  to  answer,  signed  by  the  party  in  person,  may  be 
repudiated  by  himself,  and  without  notice  to  the  adverse  party, 
then  the  entry  of  a  jjudgment  in  violation  of  it  is  irregular. 
The  40th  rule  of  the  supreme  court  recognizes  an  agreement,  in 
respect  to  the  proceedings  in  a  cause,  as  equally  binding,  when 
signed  by  the  party,  as  when  signed  by  his  attorney,  or  counad. 

The  65th  rule  of  this  court,  adopted  in  1843,  was  to  the  same 
effect.  The  121st  rule  of  the  court  of  chancery,  established  in 
1837,  was  in  terms  substantially  like  that  of  the  40th  rule  of  the 
supreme  court  The  37th  of  the  new  rules  of  the  supreme 
court  is  to  the  same  effect. 

The  object  of  the  rule  requiring  agreements,  in  respect  to  the 
proceedings  in  a  cause  to  be  signed  by  the  party  against  whom 
they  are  alleged,  or  by  his  attorney  or  counsel,  undoubtedly 
was,  to  prevent  contentions  between  gentlemen  of  the  pr^tfes- 
sion,  arising  out  of  verbal  agreements,  and  to  save  the 
court  from  the  unnecessary  labor  of  determining  from  conflictr 
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ing  affidavits,  what  agreement  had  in  fact  been  made.  The  con- 
troversies of  that  character  usually  resulted  from  the  misappre- 
hension of  the  one  party  or  the  other,  as  to  what  was  actually 
intended  to  be  conceded,  or  agreed  to,  by  the  attorney  for  the 
other  side.  All  this  was  effectually  obviated,  by  requiring  the 
agreement  to  be  in  writing,  and  signed  by  the  party  making  it. 

As  it  was  competent  for  a  party  to  settle  the  controversy,  or 
give  time  for  the  payment  of  the  debt,  there  would  not  seem  to 
be  any  good  reason  for  prohibiting  him  from  personally  con- 
senting to  additional  time  for  doing  any  act  necessary  to  be 
done  in  the  orderly  conduct  of  the  proceedings  in  a  suit. 

Hence  the  rules  of  the  court  on  this  subject  treat  the  agree- 
ment of  the  party  as  binding  as  that  of  his  attorney  or  counsel : 
and  it  is  as  irregular  to  take  a  proceeding  in  disregard  of  his 
express  written  agreement,  as  of  that  of  his  attorney  or  counsel. 
As  between  him  and  the  opposite  party  the  unauthorized  pro- 
ceeding is  unjust  and  irregular.  It  is  his  own  fault  that  his 
agreements  in  relation  to  the  suit  are  not  communicated  to  his 
attorney.  For  this  the  opposite  party  should  not  be  punished, 
nor  made  to  suffer. 

No  blame  can  attach,  or  injury  result  to  the  attorney.  The 
consequences  of  the  irregular  proceeding  are  visited  upon  the 
party,  on  whose  behalf,  and  by  whose  fault  they  have  been  taken. 
The  court  is  not  disposed  to  encourage  the  interference  of  a 
party,  who  has  appeared  by  an  attorney,  with  the  ordinary  pro- 
•  ccedings  in  a  cause.  But  there  is  no  doubt  of  his  legal  right  to 
do  so,  and  if  he  chooses  to  deliberately  exercise  it,  his  agree- 
ments are  as  valid  as  those  of  his  attorney,  and  proceedings 
taken  in  violation  of  them  are  equally  irregular.  The  entry  of 
the  judgment  was  irregular,  and  the  order  appealed  from  set- 
ting it  aside  for  irregularity,  was  correct.  Having  been  pro- 
perly set  aside  for  irregularity,  it  was  proper  to  charge  the 
party  who  had  taken  the  irregular  proceeding,  with  costs  of  the 
motion.    The  order  appealed  from  must  be  affirmed,  with  costs. 
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In  the  matter  of  the  Petition  of  John  Jay  and  T.  W.  Cisbsjl 

Commissioners,  &c. 

Am  the  juriadiction  of  the  Superior  Court  is  defined  bj  statute,  it  is  doabtfbl 

whether  it  ean  exercise  any  power  beyond  those  that  are  expreaslj  giTen. 
The  ease  is  different  with  the  Supreme  Ck>urt,  which,  as  a  court  of  genera)  jori«- 

dtction,  possesses  {nnUatit  mutmtdit)  aU  the  powtrs  of  the  Queen's  Bench  in 

England. 
ffefdf  that  it  was  inexpedient  to  grant  the  process  of  the  court  to  eompel  tbe 

attendance  of  witnesses,  to  be  examined  under  a  commission  from  a  foreign  coqd- 

trj,  the  ease  not  being  provided  for  by  iiatute,* 

Oct.  19. — ^The  following  petition  was  presented  to  the  judge 
holding  the  special  term  : 

The  application  of  the  undersigned  John  Jay  and  Thomas 
W.  Gierke,  acting  commissioners  duly  nominated  and  appointed 
by  the  Court  of  Queen's  Bench,  in  the  kingdom  of  Great  Britain, 
with  full  power  and  authority  to  examine,  cross-examine,  and 
re-examine  certain  witnesses,  at  the  city  of  New  York,  as  well 
on  the  part  of  John  Henry  Ward  well,  the  plaintiff,  as  on  the 
part  of  Thomas  Frederick  Beale,  the  defendant,  in  a  certain 
action,  on  promises,  now  depending  in  the  said  court  at  Westmin- 
ster, upon  vivd  voce  questions  to  be  put  to  them,  the  said 
several  witnesses,  as  fully  appears  by  the  said  original  writ 
sealed  with  the  seal  of  the  said  court,  and  witnessed  by  John 
Lord  Campbell,  at  Westminster,  the  21st  day  of  July,  in  the 
sixteenth  year  of  her  Majesty's  reign,  now  exhibited  to  this 
court,  a  true  copy  whereof  is  hereunto  annexed.  Respectfully 
showeth — 

That  the  undersigned,  as  such  commissioners,  and  by  virtne 
of  the  power  and  authority  by  the  said  writ  conferred,  entered 
upon  the  performance  of  the  duties  therein  imposed  upon  them, 
on  the  fourteenth  day  of  October,  instant,  and  have  been  at- 
tended by  Mr.  Stephen  D.  Van  Schaick,  as  counsel  for  the  said 
plaintiff,  and  by  Messrs.  John  B.  Dillon  and  Richard  O'Gorman, 


*  The  entire  ease  is  reported  ex  relations  John  Jaj,  Esq.    The  views  of  the , 
judge  were  delivered  orally 
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as  counsel-  for  the  said  defendant,  and  that  they  have  in  part 
examined  one  witness  on  the  part  of  the  said  plaintiff,  to  wit : 
Augustus  Frederick  Braham,  who  was  brought  before  them. 

That  the  further  execution  of  the  said  writ  of  commission  has 
been  interrupted,  by  the  neglect  and  omission  of  persons,  whose 
testimony  is  said  to  be  material  in  the  said  cause,  to  attend  and 
testify  therein,  in  pursuance  of  summonses  addressed  to  them 
respectfully  by  your  petitioners,  as  such  commissioners,  desiring 
their  attendance  for  the  said  purpose  at  a  time  and  place  in  the 
said  summonses  specified. 

And  the  said  commissioners  further  show,  that  although 
clothed  with  full  power  and  authority,  by  the  aforesaid  writ 
from  the  said  court  of  queen's  bench,  to  do  all  such  acts  and 
things  as  may  be  necessary  and  lawfully  done  for  the  due  exe- 
cution thereof,  they  have,  as  they  are  advised  and  believe,  no 
power  or  authority  of  themselves,  without  the  aid  or  assistance 
of  a  judge  or  court  of  law  appointed  or.  established  by  this  state 
or  the  United  States,  to  compel  the  attendance  of  any  witnesses 
whatsoever,  for  the  purpose  of  testifying  under  the  said  writ  of 
commission  ;  and  they  further  show  that  unless  they  are  so  aided 
and  assisted  with  process  issuing,  out  of  a  court  of  competent 
jurisdiction,  to  compel  the  attendance  of  such  witnesses,  for  the 
purpose  of  securing  whose  testimony  the  said  writ  of  commission 
was  issued,  the  said  commissioners  will  be  utterly  unable  pro- 
perly to  execute  the  said  writ,  and  will  be  compelled  to  return 
the  same  to  the  said  court  of  queen's  bench,  in  great  part  unexe- 
cuted, on  the  ground  that  the  counsel  were  unable  to  procure, 
and  the  commissioners  were  unable  to  compel,  the  attendance  of 
witnesses  deemed  essential 

The  undersigned,  therefore,  in  consideration  of  the  said  facts, 
and  by  virtue  of  the  powers  and  authorities  in  them  vested,  as 
such  commissioners,  by  the  said  court  of  queen's  bench,  do  now,  on 
behalf  of  said  court,  respectfully  invoke  such  aid  and  assistance 
in  the  execution  of  the  said  writ,  as  this  court  is  competent  to 
give,  and  as  by  the  law  and  comity  of  nations,  courts  of  justice 
in  different  countries  are  accustomed  mutually  to  extend  to  each 
other  for  the  furtherance  of  justice,  and  to  prevent  a  failure  or 
'delay  thereof.  And  the  undersigned  do  especially  ask  that  this 
honorable  court  will  accordingly  grant  them  one  or  more  writs 
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of  sttbpana  ad  testificandum  and  of  subpoena  duce  tecum^  to  com- 
pel the  attendauce  of  all  persons  within  the  jurisdiction  of  the 
said  court,  whose  testimony  the  plaintiff  and  defendant  in  the 
said  cause,  may  desire  to  take  under  the  said  writ  of  com- 
mission. 

John  Jay,         )  ^ 

T.  W.  Clebkb,  I  f^ommisstoners. 

Jfew  York,  Oct.  20, 1852. 

John  Jay  and  T.  W.  Gierke  were  heard  in  person  in  support 
of  their  petition,  and  urged  the  following  considerations  : — 

By  the  law  of  nations,  courts  of  justice  of  different  countries 
are  bound  mutually  to  aid  and  assist  each  other,  for  the  further- 
ance of  justice,  and  the  power  to  grant  such  aid  in  regard  to 
the  procurance  of  the  testimony  of  witnesses  in  a  foreign  coun- 
try, is  held  to  be  within  the  inherent  power  of  all  courts  of 
justice.     (1  Greenleaf  on  Evidence,  §  320.) 

The  correctness  of  this  principle  has  been  distinctly  and 
practically  recognized  in  the  United  States  courts.  (SeeJftlson 
et  al.  V.  The  United  States,  1  Petws'  C.  C.  R.  236,  note  a.,) 
where  the  proper  form  of  letters  rogatory  to  a  foreign  court  or 
judge  is  given,  stating  that  in  a  certain  suit  pending  in  our 
court,  it  is  suggested  that  there  are  witnesses  within  your  juris- 
diction without  whose  testimony  justice  cannot  be  completely 
done  between  the  parties,  and  requesting  that  you  will,  in  fur- 
therance of  justice,  hy  the  proper  and  usual  process  of  your  court, 
cause  such  witnesses  as  shall  be  named  to  you,  to  appear  before  you, 
or  some  competent  person,  at  a  precise  time  and  place,  and  there  to 
answer,  &c.  &c.,  and  concluding  with  these  words,  "j9ni2  tre 
shall  he  ready  and  willing  to  do  the  same  for  you  in  a  similar  case 
when  required:' 

This  recognition  of  the  principle  and  practice  of  extending 
material  aid  in  these  cases,  and  this  direct  engagement  and 
promise  to  do  the  like  for  foreign  courts  of  justice,  would  seem 
to  render  it  clear  that  our  United  States  courts  would  feel  dis- 
tinctly bound  to  aid  the  execution  of  this  writ  of  commission,  if 
requested  s6  to  do  by  a  letter  rogatory,  or  a  commission  sub 
m^dua  iricissitudinis  obtentu  ac  in  juris  subsidium. 
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The  chief  object  of  letters  rogatory  is  to  inform  the  court 
abroad  of  the  pendency  of  the  cause,  the  names  of  the  witnesses, 
and  to  request  them  to  cause  their  depositions  to  be  taken  in 
due  course  of  law,  for  the  furtherance  of  justice.  (1  Greenleaf 
on  Evidence,  §  320.) 

These  objects  are  substantially  obtained  in  this  case,  by  an 
exhibition  to  the  court  of  the  original  writ,  with  the  petition 
of  the  commissioners,  and  the  aid  requested  being  a  matter  not 
of  strict  right  and  rigid  form,  but  of  national  comity  and  mutual 
courtesy  and  convenience,  the  court  would-  scarcely  deny  the 
aid  required,  on  the  ground  that  it  was  not  formally  demanded 
by  letters  rogatory. 

But  the  United  States  courts  do  not  exercise  this  authority 
by  virtue  of  any  statutory  provision,  nor  of  any  special  power 
to  them  belonging.  They  exercise  it  by  virtue  of  powers 
inherent  in  all  courts  of  justice,  and  which  belong  equally  to  our 
state  tribunals. 

And  in  view  of  the  intimate  commercial  and  social  relations 
existing  between  the  city  of  New  York  and  the  ports  of  Great 
Britain,  and  the  fact  that  this  writ  of  commission  from  the 
court  of  queen's  bench,  is  addressed  to  commissioners  in  this 
city,  and  is  intended  to  be  here  executed,  it  has  seemed  to  the 
commissioners  proper  to  ask  the  aid  required  from  this  superior 
court  of  the  city  of  New  York,  as  a  matter,  in  their  opinion, 
absolutely  within  its  general  authority,  and  resting  entirely  in 
its  discretion  and  courtesy. 

DuBB,  J. — I  will  take  the  papers,  and  examine  the  authori- 
ties you  have  cited.  My  present  impression  is,  that  your  appli- 
cation ought  to  be  made  to  the  supreme  court.  As  the  jurisdic- 
tion of  this  court  is  limited  and  defined  by  statute,  it  may  be 
doubted  whether  we  can  exercise  any  powers,  beyond  those 
which  are  expressly  given,  or  which  are  plainly  necessary  to 
the  exercise  of  those  which  are  given.  Our  process  must  not 
be  issued,  unless  it  is  certain  that  we  can  enforce  obedience.  It 
must  not  issue,  to  be  contemned  with  impunity.  You  shall  have 
my  decision  to-morrow,  October  20th. 

DuEB,  J. — ^I  am  reluctantly  compelled  to  deny  this  applica- 
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tion  for  aid,  which  is  addressed  to  the  discretion  of  the  conrt, 
on  grounds  of  national  comity  and  courtesy,  and  which,  were  it 
not  for  doubts  in  regard  to  my  jurisdiction,  I  should  cheerfully 
grant. 

The  superior  court  of  the  city  and  county  of  New  York,  is  a 
court  created  by  special  statute,  of  local  and  limited  powers, 
and  it  does  not  therefore  occupy  towards  the  courts  of  foreign 
countries,  the  same  position  with  our  federal  tribunals,  or  the 
supreme  courts  of  the  several  states. 

Its  constitution  differs  widely  from  that  of  the  supreme  court 
of  this  state,  which  possessed  originally  all  the  powers  that 
belonged  to  the  court  of  queen's  bench,  on  whose  behalf  these 
commissioners  invoke  our  aid.  As  we  remarked  in  Kanouse  v. 
Martin^  (3  Sandford's  Superior  Court  Reports,  p.  653,)  it  Js  a 
remarkable  fact  that  the  powers  and  jurisdiction  of  the  supreme 
court,  as  formerly  organized,  were  not  defined  in  either  of  the 
constitutions  of  the  state,  or  in  any  act  of  the  legislature,  and 
from  its  first  organization  by  the  colonial  legislature  in  1697, 
excepting  so  far  as  its  powers  may  have  been  restricted  by  sta- 
tute, it  has  possessed  the  power,  and  exercised  the  jurisdiction, 
civil  and  criminal,  appellate  and  original,  of  the  court  of  king's 
bench  in  the  mother  country. 

Were  this  court  possessed  of  the  power  of  the  supreme  court 
as  pro  hue  vice^  in  Kanouse  v.  Martin,  I  should  have  no  hesita- 
tion in  promptly  acceding  to  the  application  ;  but,  as  the  case 
stands,  I  must  decline  to  exercise  a  doubtful  authority. 

Our  revised  statutes,  singularly  enough,  contain  no  provision, 
conferring  upon  our  courts  and  judges  generally,  specific  statu- 
tory jurisdiction  in  cases  like  this,  to  aid  foreign  courts  in  the 
execution  of  foreign  commissions,  by  issuing  process  to  compel 
the  attendance  of  witnesses.  Yet  there  appears  to  be  intrinsic 
evidence  of  a  belief  on  the  part  of  the  revisers,  that  they  had 
made  such  provision,  and  membei^  both  of  the  bench  and  of  the 
bar  have  occasionally  been  misled  into  the  like  belief. 

The  fourth  article  of  chap,  vii.,  tide  3d,  third  part  of  the 
revised  statutes,  is  entitled,  "  Of  depositions  taken  in  this  state, 
to  be  used  in  courts  of  other  states  and  countries,"  but  the  body 
of  the  statute  relates  only  to  other  states,  and  the  56th  section 
(44)  of  article  6th,  in  the  same  chapter,  provides  particularly 
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for  the  service  of  summons,  in  all  cases,  "  where,  by  the  pro- 
vision of  law,  any  judge  or  other  officer  is  authorized  to  sum- 
mon any  person  to  appear  as  a  witness,  either  before  such  judge 
or  officer,  to  give  testimony,  or  to  have  his  deposition  taken,  or 
before  any  persons  named  in  any  conimisswn  issued  by  a  court  of  any 
other  state  or  country."  But  no  such  provision  of  law  is  to  be 
found  in  the  statute,  and  the  authority  referred  to  when  exer- 
cised, must  be  exercised  by  virtue  of  inherent  general  powers. 

Until  therefore  the  legislature  of  this  state,  or  the  congress 
of  the  United  States,  shall  supply  the  omission  of  our  revisers, 
by  the  passage  of  an  act,  conferring  upon  our  courts  and  judges 
of  special  jurisdiction,  the  power  to  aid,  by  their  process,  the 
execution  of  foreign  commissions,  su6h  power  can,  perhaps,  be 
safely  exercised  only  by  the  federal  courts,  and  state  tribunals 
invested  with  general  common  law  powers. 

In  regard  to  the  federal  courts,  a  precedent  was  established 
by  Mr.  Justice  Washington,  in  the  case  of  Kelson  v.  The  United 
States^  (2  Peters'  C.  C.  R.  236),  which  affirmed  their  right,  and 
their  willingness  to  issue  their  process  in  aid  of  a  foreign 
court. 

In  that  case,  letters  rogatory  were  addressed  to  the  judicial 
authorities,  praying  the  court  or  judge,  by  the  proper  and  usual 
process  of  the  court,  to  cause  the  witnesses  to  appear  and  an- 
swer, and  the  court  expressly  declared  in  conclusion,  that  they 
would  be  ready  and  willing  to  do  the  same  for  them  in  a  similar 
case  when  required. 

The  supreme  court  of  this  state  possesses,  I  presume,  a  like 
right,  by  virtue  of  its  larger  inherent  powers,  already  referred 
to  ;  and  that  court  will  not  be  trammelled  in  considering  such 
an  application,  by  any  doubts,  arising  from  a  restricted  and 
limited  jurisdiction,  of  their  authority,  to  extend,  to  these  com- 
missioners of  the  court  of  queen's  bench  the  assistance  they 
require. 

In  the  principle,  as  stated  by  Professor  Greenleaf,  that,  by 
the  law  of  nations,  courts  of  justice  of  different  countries  are 
bound  mutually  to  aid  and  assist  each  other  for  the  furtherance 
of  justice  (1  Greenleaf  on  Evidence,  §  320),  I  fully  concur ; 
and  I  regard  it  as  a  principle,  the  propriety  and  necessity  of 
which  are  likely  to  be  felt  with  constantly  increasing  force  as 
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the  commercial  relations  of  Europe  and  America  become  more 
intimate  and  more  numerous.  The  duties  imposed  upon  us  by 
national  comity  and  courtesy,  are  illustrated  and  enforced  by  the 
advantages  to  ourselves,  of  the  universal  recognition  of  the 
principle,  as  a  part  of  the  law  of  nations,  for  our  suitors  are 
frequently  liable  to  require  reciprocal  aid  from  the  judicial  tri- 
bunals of  foreign  countries,  and  our  courts,  without  such  aid, 
will  find  it,  in  some  cases,  impossible  to  administer  equal  justice. 

If  it  then  be  their  right  and  duty  to  aid  foreign  courts  in  the 
procuring  of  testimony,  in  reply  to  letters  rogatory  by  the  law 
of  nations,  they  may  certainly,  by  virtue  of  these  intrinsic 
powers,  in  the  exercise  of  a  wise  discretion,  and  a  liberal  cour^ 
tesy,  waive  a  rigid  adherence  to  strict  forms  and  precedents, 
and  aid  foreign  courts  by  the  usual  and  proper  process.  Even 
when  no  such  letters  have  been  received,  the  issuing  of  a  com- 
mission by  a  foreign  court  may  be  reasonably  considered,  and 
accepted,  as  sufficient  evidence  of  its  wishes.  It  is  plain  that 
letters  rogatory  do  not  confer  jurisdiction.  Tbey  only  supply 
adequate  motives  for  its  exercise,  and  its  exercise  is  therefsie 
equally  justified  in  all  cases,  where  the  same  motives,  national 
comity,  and  the  furtherance  of  justice,  are  proved  to  exist.  The 
only  difference  between  letters  rogatory,  and  a  commission,  is, 
the  absence  in  the  latter  of^a  formal  request. 

I  do  not  wish  to  be  understood  as  deciding  that  this  court 
does  not  possess  the  power  to  grant  the  aid  asked  for,  but  as  the 
application  of  the  commissioners  shows  that  they  have  instant 
occasion  for  assistance,  to  secure  the  attendance  of  witne^es, 
and  as  doubts  have  forced  themselves  upon  my  mind,  touching 
my  authority,  based  simply  upon  the  more  narrow  statutory 
jurisdiction  of  this  court,  and  as  no  such  question  can  arise  in 
reference  to  the  power  of  the  supreme  court,  I  think  it  proper 
to  recommend  the  applicants  to  invoke  the  aid  of  that  court, 
which,  if  I  am  correct  in  the  views  I  have  expressed,  will  be 
unhesitatingly  and  cheerfully  granted,  (a) 

Campbell,  J*,  and  Bosworth,  J.  concurred  in  the  opinion,  that 
it  was  not  expedient  to  grant  the  prayer  of  the  petition. 


(«)  A  sobaequont  appliaalion  was  made  to  the  eapreneooortk  and  graated ;  aad 
ttins  the  QoouBiBBioii*  that  otherwise  would  have  lailed,  was  fiiUy  ezecatad. 
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The  People  op  the  State  op  New  York,  ex  relatione  Louis 

Napoleon  v.  Jonathan  Lemmon.* 

By  the  ]aw  of  nationa,  the  citizens  or  subjects  of  one  nation  haTe  a  right  to  |>a88 
with  their  property,  through  the  territories  of  nnotlier  nation ;  and  where  there 
exiBts  a  necessity  for  such  passage,  arising  from  the  vin  major,  the  right  so  to 
pass  is  a  perfect  right  and  cannot  be  lawfully  refused. 

But  the  property  which  they  have  a  right  to  take  with  them,  is  merchandise,  or 
inanimate  things.  These  belong  to  them  by  the  law  of  nature ;  and  there  is  no 
euch  rule  of  the  law  of  nations  authorizing  a  passage  with  slaves  as  property. 

Slavery  does  not  exist  by  the  law  of  nature,  but  only  by  force  of  the  law  of  the 
state.  This  principle  is  as  old  as  ancient  Rome,  and  was  a  part  of  the  civil 
law.  It  is  also  a  part  of  the  modern  law  of  nations,  and  has  been  recognised 
as  such  by  the  tribunals  of  the  civilized  nations  of  Europe. 

By  the  law  of  nature  alone,  one  can  not  have  a  property  in  slaves.  By  that  law, 
all  men  are  free,  and  one  race  of  men  is  no  more  subject  to  be  reduced  to 
slavery  than  other  races. 

When,  therefore,  a  master  enters  a  state  with  his  slave,  where  slavery  is  not 
upheld  by  law,  there  being  no  law  but  the  law  of  nature,  and  the  master  and 
slave  being  equally  entitled  to  their  rights  under  that  law,  the  slave  has  the 
same  right  to  assert  his  freedom,  that  the  master  has  to  claim  a  passage  through 
the  country. 

The  law  of  nations  was  originally,  no  more  than  the  law  of  nature  applied  to 
nations. 

Thtki  provision  of  the  constitution  of  the  United  States,  which  provides^  that  "The 
citizens  of  each  state  shall  be  entitled  to  all  the  privileges  and  immunities  of 
citizens  of  the  several  states^'*  secures  to  a  citizen  from  home,  in  a  sister  state, 
the  privileges  enjoyed  by  a  citizen  of  that  state,  but  not  the  privileges  to  which 
he  would  have  been  entitled  in  his  own  state. 

The  provision  of  the  constitution  relating  to  fugitives  from  serviee,  or  labor,  has 

.  no  effect  to  secure  the  right  to  property  in  slaves^  unless  they  are  fugitives.  For 
all  other  purposes  it  is  the  same  thing  as  if  it  were  not  in  the  constitution. 

That  provision  of  the  constitution,  which  empowers  congress  to  regulate  commerce 
among  the  several  states,  does  not  deprive  the  states  of  the  power  to  forbid  the 
introduction  of  slaves  from  other  states^  as  that  is  among  the  powers  implied  by 
reservation  to  the  states. 


*  The  novelty  and  importance  of  this  case,  and  the  national  interest  that  has 
attached  to  its  decision,  were  deemed  to  justify,  if  not  require,  the  early  and  full 
report  that  is  now  given,  although  to  make  room  for  its  insertion  many  prac- 
tice cases,  earlier  in  the  order  of  time,  have  b^en  omitted.  They  wiU  appear  in  the 
next  volume^  which  will  be  put  to  press  in  June  next 
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Hie  states  have  full  power  to  forbid  the  iotrodaction  of  slavery  under  any  cireum- 
Btances. 

Since  the  law  of  1841,  repealing  those  sections  of  the  revised  statntea,  whidi 
aathorized  the  introduction  of  slaves  into  this  state,  under  certain  cirsam- 
atances,  slavery  cannot  exist  in  this  state,  except  in  the  single  instance  of  fogir 
tives  from  service  under  the  conetitotion. 

A  citizen  of  Virginia,  owning  eight  slaves,  came  with  them  in  a  vessel  to  New 
York,  intending  to  tranship  them  to  Texas,  whither  he  was  going  with  them  to 
reside.  Tliey  were  landed,  and  next  morning  were  brought  before  the  court  by 
habeas  eorpuL  Held,  that  under  the  existing  laws,  they  were  free^  and  entitled 
to  be  discharged. 
(Before  Painx,  J.,  acting  as  a  supreme  court  com.) 
(November  9;  12, 1852.) 

On  the  8th  of  November,  1852,  a  petition  was  presented  to 
Mr.  Justice  Paine,  praying  for  a  writ  of  habeas  corpttSf  for  the 
production  of  eight  persons  of  color,  a  man,  aged  about  eighteen, 
two  women,  of  about  the  same  age,  each  with  a  young  infant, 
and  three  children.  The  petition  stated,  that  these  persons 
arrived  at  this  port,  from  Virginia,  in  the  steamer  City  of  Rich- 
mond, whence  they  were  taken  to  a  boarding  house.  No.  3  Car- 
•lisle  street.  That  they  were  held  under  pretence  that  they  are 
slaves,  and  that  they  had,  as  the  petitioner  is  informed  and 
believes,  been  bought  up  by  a  negro  trader  or  speculator,  called 
Lemmon,  by  whom,  together  with  the  aid  of  the  man  keeping 
the  house,  whose  name  was  unknown,  and  who  was  an  agent  of 
said  Lemmon,  they  were  held  and  confined  therein ;  and  that 
said  negro  trader  did  intend,  very  shortly,  to  ship  them  to 
Texas,  and  there  to  sell  and  reduce  them  to  slavery  ;  that  the 
illegality  of  their  restraint  and  detention  consisted  in  the  fact, 
as  petitioner  was  advised  and  believes,  that  they  were  not 
slaves,  but  free  persons  and  entitled  to  their  freedom  ;  that  the 
petitioner  could  not  have  access  to  them  to  have  them  sign  a 
petition  ;  but,  that  they  desired  their  freedom,  and  were  unwil- 
ling to  be  taken  to  Texas,  or  into  slavery. 

A  writ  was  thereupon  granted  and  executed. 

On  Tuesday,  Jfav.  dth,  the  following  amended  return  was 
made  to  the  court : 

Jonathan  Lemmon,  respondent  above  named,  for  return  to  the 
writ  of  habeas  corpus  issued  herein,  states  and  shows  that  the 
eight  persons  named  in  said  writ  of  habeas  corpus  are  the  pro- 
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pertj  and  slaves  of  Juliet  Lemmon,  the  wife  of  this  respondent, 
for  whom  they  are  held  and  retained  by  the  respondent.  That 
the  said  Juliet  Lemmon  has  been  the  owner  of  such  persons  as 
her  slaves  for  several  years  last  past,  she  being  a  resident  and 
citizen  of  the  state  of  Virginia,  a  slaveholding  state  ;  that  under 
and  by  virtue  of  the  constitution  and  the  laws  of  the  state  of 
Virginia,  the  aforesaid  eight  persons,  for  several  years  last  past, 
have  been  and  now  are  held  or  bound  to  service  or  labor 
as  slaves,  such*  service  or  labor  being  due  by  them  as  such  slaves 
to  the  said  Juliet,  under  and  by  virtue  of  the  constitution  and 
laws  aforesaid.  That  the  said  Juliet,  with  her  said  slaves,  per- 
sons or  property,  is  now  in  transitu^  or  transit,  from  the  state 
of  Virginia  aforesaid  to  the  state  of  Texas,  the  ultimate  place 
of  destination,  and  another  slaveholding  state  of  the  United 
States  of  America,  and  that  she  was  so  on  her  way  in  transitu 
or  transit,  and  not  otherwise,  at  the  time  when  the  aforesaid 
eight  persons,  or  slaves,  were  taken  from  her  custody  and  pos- 
session, on  the  sixth  day  of  November  instant,  and  brought  be- 
fore tjje  said  superior  court  of  the  city  of  New  York,  or  one  of 
the  justices  thereof,  under  the  writ  of  habeas  corpus  issued  herein  ; 
that,  by  the  constitution  and  the.  laws  of  the  state  of  Texas 
aforesaid,  the  said  Juliet  is,  and  would  be,  entitled  to  the  ser- 
vice or  labor  of  the  said  slaves,  or  persons,  in  the  manner  as 
they  are  guaranteed  and  secured  to  her  by  the  constitution  and 
laws  of.  the  state  of  Virginia  aforesaid  ;  that  said  Juliet  never 
had  any  intention  of  bringing  the  said  slaves,  or  persons,  into 
the  state  of  New  York  to  remain  or  reside  therein,  and  that  she 
did  not  bring  them  into  said  state  in  any  manner  or  purpose 
whatever,  except  in  transitu,  or  transit,  from  the  state  of  Vir- 
ginia aforesaid,  through  the  port  or  harbor  of  New  York  ou 
board  of  steamship  for  their  place  of  destination,  the  state  of 
Texas  aforesaid  ;  that  the  said  Juliet  as  such  owner  of  the  afore- 
said slaves  or  persons  was,  at  the  time  they  were  taken  from 
her  as  aforesaid,  on  the  writ  of  habeas  corpus,  and  she  was 
thereby  deprived  of  the  possession  of  them,  passing  with  them 
through  the  said  harbor  of  New  York,  where  she  was  compelled 
by  necessity  to  touch  or  land,  without  on  her  part  remaining,  or 
intending  to  remain,  longer  than  necessary.  That  the  said 
slaves  have  not  been  bought  up  by  a  negro  trader,  or  speculator, 
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and  that  the  allegation  to  that  effect,  made  in  the  petition  of 
one  Louis  Napoleon  above  named,  is  entirely  untrue.  That  the 
said  Juliet  is  not,  and  never  was,  a  negro  trader,  nor  was,  nor 
is  this  respondent  one.  That  the  said  persons  or  slaves  were 
inherited  by  said  Juliet  Lemmon,  as  heir  at  law,  by  descent,  or  de- 
vise of  William  Douglas,  late  of  Bath  county,  in  the  state  of 
Virginia  aforesaid.  That  it  is  not,  and  never  was,  the  intention 
of  the  said  Juliet  to  sell  the  said  slaves,  as  alleged  in  the  peti- 
tion of  the  relator,  nor  to  sell  them  in  any  manner.  This 
respondent,  further  answering,  denies  that  the  aforesaid  eight 
persons  are  free ;  but  on  the  contrary,  shows  that  they  are 
slaves  as  aforesaid,  to  whom  and  to  whose  custody  and  posses- 
sion the  said  Juliet  is  entitled.  Respondent  further  shows  that 
the  said  slaves,  sailing  from  the  port  of  Norfolk,  in  the  said 
state  of  Virginia,  on  board  the  said  steamship  Richmond  City, 
never  touched,  landed,  or  came  into  the  harbor  or  state  of  New 
York  except  for  the  mere  purpose  of  passage  and  transit  from 
the  state  of  Virginia  aforesaid  to  the  state  of  Texas  aforesaid, 
and  for  no  other  purpose,  intention,  object  or  design  whatever. 
That  the  said  Juliet,  with  her  aforesaid  slaves,  was  compelled, 
by  necessity  or  accident,  to  take  passage  in  the  steamship  City 
of  Richmond,  before  named,  from  the  aforesaid  port  of  Norfolk, 
and  state  of  Virginia,  for  the  state  of  Texas  aforesaid,  the 
ultimate  place  of  destination.  That  the  said  slaves  are  not 
confined  or  restrained  of  their  liberty  against  their  will,  by  the 
respondent  or  the  said  Juliet,  or  by  any  one  on  her  behalf. 

The  counsel  for  the  petitioner,  demurred  to  this  return,  and 
the  case  was  heard  upon  the  questions  of  law  thus  raised. 

£.  D,  Culver  and  John  Jay  appeared  as  counsel  for  the  peti- 
tioners. 

H.  D,  Lapaugh  and  H.  L.  Clinton,  for  the  respondent. 

The  argument  was  commenced  by  Mr.  Culver,  in  support  of 
the  petition. 

If  the  court  please,  our  petition,  which  is  the  foundation  for 
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this  writ  of  /uibeas  corpus^  states  certain  facts,  and,  we  suppose, 
these  facts  are  to  be  taken  as  true,  unless  the  other  side  contro- 
vert  them  in  their  return  to  the  writ  of  habeas  corpus.  Our 
petition  sets  forth,  that  these  persons  were  brought  into  this 
city  on  board  of  the  City  of  Richmond  ;  that  they  were  taken 
from  thence  after  these  proceedings  were  commenced,  carried 
round  the  city,  and  finally  lodged  at  No.  3  Carlisle  street,  where 
they  were  found.  That  they  were  there  detained  in  custody  by 
this  defendant,  Lemmon,  and  his  agent,  their  return  does  not 
deny ;  nor  does  it  deny,  that  they  were  brought  in  that  vessel 
to  this  city,  but  admits  it.  It  does  not  say  anything  about 
where  they  were  found,  but  admits  they  were  found  in  the  city 
of  New  York,  in  this  place  ;  and  it  further  alleges,  that  these 
persons  are  the  property  of  Mrs.  Lemmon.  It  admits  further, 
that  they  were  brought  here  for  the  purpose  of  being  taken  to 
another  place,  or,  in  other  words,  that  they  were  in  transitu  to 
Texas,  and  that  slavery  is  allowed  by  the  laws  of  Virginia  and 
Texas,  which  we  knew  before.  In  the  first  place,  we  ask  the 
discharge  of  these  persons  upon  four  independent  grounds. 
Firstly,  that  by  the  great  presumption  of  the  common  law,  they 
are  entitled  to  their  freedom.  The  provisions  of  the  common  law 
are  in  favor  of  the  personal  rights,  liberty  and  freedom  of  every, 
individual ;  and  unless  you  can  overcome  that  presumption,  by 
some  positive  local  statute,  it  must  prevail  and  give  to  every 
man  his  freedom.  The  second  ground  is,  that  by  the  adjudica- 
tions, made  from  time  to  time,  not  only  in  free,  but  in  slave 
states,  it  is  held,  that  by  bringing  these  persons  within,  or  to,  a 
locality  where  slavery  is  not  in  existence,  and  has  no  legal  evi- 
dence, they  are  made  free.  If  I  should  be  wrong  in  both  these 
positions,  which  are  based  upon  the  common  law,  then,  I  main- 
tain, that  I  am  right,  under  the  statute  of  the  state  of  New 
York,  and  that,  I  believe,  is  pretty  good  law  in  this  state.  By 
this  statute,  it  will  be  found,  in  sections  one  and  sixteen,  which 
relate  to  the  importation  of  persons  held  as  slaves,  that  the 
legislature  has  said,  many  years  since,  that  hereafter  every  per- 
son born  in  this  state  is  to  be  free,  and  that  every  person  hei:eto- 
Ibre  born  in  this  state  is  free,  and  then  goes  on  and  declares, 
that  every  person  imported  into  this  state,  under  any  pretence 
whatever,  except  as  provided  for  in  that  statute,  is  by  that  act 
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made  free.  It  will  devolve  upon  the  other  side,  to  show,  that 
they  come  within  the  exceptions.  In  looking  through  this  sta- 
tute, I  find  that  there  were  some  exceptions  made.  It  was 
about  that  time,  that  the  legislature  had  its  eye  upon  SaratQga 
Springs,  for  they  provided,  that  persons  coming  here,  and  bring- 
ing slaves,  could  retain  them  for  a  period  of  nine  months,  and 
then  take  them  back.  Sections  8,  4,  5,  6  and  7,  were  the  only 
ones  in  which  these  reservations  were  made  ;  this  seemed  to 
lifRit  the  general  rule,  which  the  legislature  had  laid  down  in 
the  first  section  of  that  statute.  But  in  1841,  as  we  got  rid  of 
the  last  dregs  and  abominations  of  slavery,  the  legislature,  in 
both  houses,  by  a  large  majority,  swept  away  the  fourth  and 
fifth  sections  from  our  statute  book,  and  no  longer  made  it 
allowable  for  a  man  to  come  to  Saratoga  Springs,  or  to  the  city 
of  New  York,  and  sojourn  with  his  slaves.  This,  therefore, 
leaves  a  cleaner  sweep  for  the  general  provision.  Therefore, 
one  of  those  exceptions  left,  is  that,  where  a  person  secretes  him- 
self on  l>oard  a  vessel,  in  port,  in  a  slave  state,  and  comes  off  to 
a  free  state,  the  legislature  has  provided  that  some  of  the  ofS- 
cers  of  that  ship  might  take  him  back  again  ;  but  so  jealous  i? 
the  law  in  this  state,  with  regard  to  personal  rights,  that  they 
•will  not  allow  the  captain  to  take  him  back.  This  is  reported 
in  the  Lepral  Obstrvery  in  a  case  tried  before  Judge  Edmonds. 
That  is  the  third  ground  upon  which  we  move  the  discharge 
of  these  persons,  by  the  positive  provisions  of  the  state  of  New 
York,  unless  the  counsel  on  the  opposite  side,  can  convince  the 
court,  that  the  question  comes  up  upon  some  of  the  exceptions 
left.  The  fourth  ground  upon  which  I  claim  to  have  these  persons 
discharged  is,  that  they  are  free  by  the  act  of  the  defendant  and 
his  wife.  They  have  admitted,  in  their  return,  that  they  brought 
these  persons  here,  in  transitu^  with  the  intention  of  taking  them 
to  Texas.  I  believe  it  is  in  section  nine,  that  any  person  who 
shall  export,  or  carry  a  person,  held  as  a  slave,  out  of  this  state 
to  another  place,  that,  in  itself,  shall  work  the  freedom  of  the 
slave ;  and  it  goes  further  and  declares,  that  not  only  the  export- 
ing, but  any  attempt  to  export  a  person,  held  as  a  slave,  makes 
him  free.  So  the  defendants  here,  by  the  attempt  which  they  have 
made  in  endeavoring  to  procure  a  vessel  to  proceed  to  Texas,  and 
keeping  these  persons  in  imprisonment,  which  facts  they  have 
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alleged  in  their  return,  have  saved  ns  any  further  trouble.  That 
act  alone  works  the  freedom  of  man,  woman,  and  child.  These 
are  the  four  grounds,  upon  which,  we  say,  we  are  entitled  to  the 
freedom  of  these /  persons  ;  and  I  now  ask  your  honor's  atten- 
tion to  some  adjudications  which  have  been  made,  and  which 
have  a  direct  bearing  on  this  case. 

I  stated  first,  that  the  great  presumption  of  the  common  law 
is  in  favor  of  personal  liberty.  -I  quote  now  from  Wheeler's 
Law  of  Slavery,  which  was  written  in  1887,  long  before  the  agi- 
tation which  shook  the  public  mind  from  its  balance,  in  which 
are  gathered  up  all  the  decisions  made  on  that  subject  in  all  the 
courts  of  the  United  States  and  the  state  courts.  I  find,  in 
pages  362  and  868,  some  of  the  conclusions  which  Justice  Shaw 
arrived  at  in  a  case  that  came  before  him  in  the  state  of  Massa- 
chusetts. He  remarks :  While  slavery  is  considered  as  unlaw- 
ful in  both  this  state  and  in  England,  and  this  because  it  is  con- 
trary to  natural  right,  and  to  the  laws  designed  for  the  security 
of  personal  liberty,  yet,  in  both,  the  existence  of  slavery  is  recog- 
nised in  other  countries,  and  the  claims  of  foreigners  growing 
out  of  that  condition  are  respected.  Lord  Mansfield  was  of 
opinion  that  slavery  could  not  be  introduced  upon  any  reason, 
moral  or  political,  but  only  by  positive  law,  and  that  it  was  so 
odious  that  nothing  could  be  suffered  to  support  it  but  positive 
law.  I  read  this  simply  to  show  that  slavery  is  in  derogation 
of  personal  freedom.  The  same  doctrine  is  clearly  stated  in 
the  full  and  able  opinion  of  Chief  Justice  Marshall,  10th 
Wheaton,  120,  in  which  he  says  that  slavery  is  contrary  to  the 
law  of  nature,  and  that  every  man  has  a  natural  right  to  the 
fruits  of  his  own  labor,  and  that  no  person  can  deprive  him  of 
those  fruits  and  appropriate  them  against  his  will.  In  the  case 
of  Forbes  r,  Cochrane,  2d  Barnwell  and  Creswell,  and  in  Wheeler, 
866,  another  learned  judge  states  that  the  law  of  slavery  is  a  law 
in  invitunij  and  where  a  party  gets  out  of  the  territory  where  it 
prevails,  without  any  wrongful  act,  the  right  of  the  master, 
founded  upon  municipal  law  of  the  place,  does  not  continue. 
He  ceases  to  be  a  slave  in  England,  because  there  is  no  law 
sanctioning  slavery.  But  we  place  this  case  upon  much  higher 
grounds  here,  for  when  these  people  touched  within  the  do- 
mains of  New  York,  they  came  where  there  was  not  only  no 
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slavery,  but  where  it  was  positively  interdicted  by  statute  by 
the  government  and  the  people  of  that  State.    I  read  those 
authorities  to  show  this  great  fact,  that  slavery  is  a  creature  of 
positive  law,  local  statutes,  and  municipal  regulations,  and  it 
drops  off  the  moment  a  person  gets  over  the  bounds  that  limit 
that  local  law.    Mr.  Webster,  in  his  great  speech  on  the  Ore- 
gon question,  in  1848,  took  the  same  ground  held  by  Justice 
Shaw  and  the  British  authorities  ;  that  slavery  was  local  in  its 
character  and  not  general,  and  that  it  was  in  derogation  of  per- 
sonal  rights  and  could  nowhere  have  an  existence  except  by  the 
force  of  positive  statute.    There  is  another  case  reported  here, 
which  brings  up  some  nice  views,  of  which  I  will  read  the  head 
note.    It  is  in  340  Wheeler  upon  the  Law  of  Slavery,  and  is  as 
follows :   "  The  treaty  of  cession  by  Virginia  to  the  United 
States,  which  guarantees  to  the  inhabitants  of  the  North  West 
territories  their  titles,  rights,  and  liberties,  does  not  render  void 
that  article  of  Congress  of  1789,  which  prohibits  slavery  in  that 
territory.    There  was  a  case  raised  here,  whether  a  person  that 
was  a  slave  in  the  North  Western  territory,  and  taken  back 
afterwards  into  a  slave  state,  had  lost  his  freedom  by  going 
back  ;  or,  in  other  words,  whether  he  could  be  held  as  a  slave 
in  the  North  West  territory.    All  this,  however,  was  overruled 
by  a  southern  judge  on  a  slave  plantation,  who  said  :  '  If  Indi- 
ana had  had  no  positive  law  upon  the  subject,  if  she  had  had 
no  constitution  upon  the  subject,  yet  that  very  great  platform 
there  would  be  sufficient  to  have  sent  slavery  out.    Although  it 
was  done  before  Indiana  was  a  state,  it  was  done  before  we 
had  adopted  the  constitution,  and  yet  it  was  in  the  nature  of  a 
compact,  and  as  that  it  became  part  of  the  fundamental  law  of 
the  land,  and  could  not  be  touched.' "     Now,  sir,  in  relation  to 
our  state  legislation  on  this  subject,  I  find  another  adjudication 
here  which  gives  to  the  state  of  New  York  the  right  to  do  all 
that  she  has  assumed,  and  it  is  found  in  346  Wheeler,  6tfa  Ran- 
dolph's reports.    It  says  that  the  power  of  state  law  to  change 
the  condition  of  persons  held  in  slavery  under  them  cannot  be 
doubted.    The  operation  of  foreign  laws  upon  slavery  is  imme- 
diate and  perfect,  and  a  party  cannot  be  again  reduced  to 
slavery.    I  find  several  cases  here  where  persons  have  been 
taken  from  a  slave  state  into  a  place  where  slavery  did  not  exist, 
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and  then  taken  back  into  a  slave  state,  have  been  declared  to 
be  free.  I  have  a  case  here  where  a  slave  was  taken  into 
France  only  for  a  short  time  and  then  taken  back  to  Louisiana, 
and  he  was  declared  by  the  courts  of  that  state  to  be  free 
because  he  had  been  taken  to  a  place  where  slavery  had  no  legal 
existence,  so  that  it  necessarily  follows,  if  these  people  take 
their  slaves  to  Texas,  they  will  be  entitled  to  their  freedom — 
there  under  the  adjudication  of  the  southern  courts  ;  but,  for  the 
sake  of  convenience,  we  prefer  that  they  should  be  freed  in  this 
state.  Here  is  the  first  section  of  the  statute  of  New  York : 
"  No  person  held  as  a  slave  shall  be  imported,  introduced,  or 
brought  into  this  state  upon  any  pretence  whatever  except  in 
the  cases  hereinafter  specified."  Now  suppose  they  are. 
"  Every  such  person  shall  be  free."  Then  further :  "  Every 
person  held  as  a  slave  contrary  to  the  laws  now  in  force  shall 
be  free."  Then  there  are  several  sections  which  give  some  ex- 
ceptions— some  of  which  have  been  overturned  by  adjudications, 
and  5,  6,  and  7,  have  been  repealed  by  the  law  of  1841.  The 
last  section  is :  **  Every  person  born  within  this  state,  whether 
white  or  colored,  is  free.  Every  person  who  shall  hereafter 
be  born  within  this  state  shall  be  free  ;  and  every  person 
brought  into  this  state  as  a  slave,  except  as  authorized  by  this 
title,  shall  be  free."  I  will  now  ask  your  attention  to  the  other 
point,  which  is  penal  in  its  character.  "  No  person  shall  send, 
export,  or  carry  out  of  this  state,  any  person  who  has  been  held 
as  a  slave  or  servant  for  a  term  of  years,  except  as  herein  pro- 
vided ;  and  whoever  shall  offend  against  this  statute,  by  aiding 
and  consenting  to  such  exportation  or  attempt,  shall  be  deemed 
guilty  of  a  misdemeanor ;  and  every  person  so  exported,  or 
attempted  to  be  exported,  shall  be  freed  and  discharged  from 
all  obligation  and  service  to  the  individual  so  attempting  to 
export  him."  Now  I  think  that  my  positions  are  sustained  by 
these  authorities.  In  the  first  place  these  persons  are  entitled 
to  their  liberty  until  they  are  brought  within  the  operation  of 
some  local  municipal  statute  which  overturns  the  presumptions 
of  the  common  law.  In  the  second  place,  they  are  brou^rkt  to 
a  place  where  slavery  has  no  legal  existence,  and  by  that  act 
they  are  made  free,  not  only  free  here,  but  free  to  the  end  of 
time,  and  all  that  shall  be  born  of  them  in  after  time.  In  the 
Vol.  V.  44  ' 
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third  place,  we  meet  our  opponents  by  another  of  the  .posi- 
tive statutes  of  the  state  of  New  York,  which  provides  that 
any  person  brought  into  this  state  is  free  by  that  act.    That 
leads  me  to  look  at  the  return  they  have  set  fortb,  which  avows 
that  these  slaves  were  brought  here  by  the  claimants,  and  they 
do  not  say  that  they  are  fugitives  within  the  meaning  of  the 
law  of  1850  or  1793,  or  the  constitution  of  the  United  States. 
The  return,  sworn  to  by  the  defendant,  shows  that  these  slaves 
were  innocent  of  any  attempt  to  run  away ;  that  they  were 
brought  here  on  board  a  steamer,  their  owners  coming  with 
them,  for  the  purpose  of  being  shipped  to  Texas ;  and,  conse- 
quently, they  do  not  hold  allegiance  to  the  laws  of  Virginia  or 
Texas,  but  only  to  the  laws  of  the  State  of  New  York  ;  for  it 
is  the  laws  of  this  locality  which  attach  to  them  the  niomenl 
they  come  within  its  limits.    Some  cases  may  be  found,  of  a  very 
early  date,  where  slaves  were  delivered  up  when  ves3els  put 
into  this  port  in  consequence  of  stress  of  weather  ;  but  I  appre- 
hend no  case  can  be  found  of  late  occurrence,  as  between  us  and 
foreign  nations,  that  will  show  that  slaves  have  ever  been  given 
.up  when  a  vessel  has  been  driven  into  port  by  stress  of  weaiher. 
I  remember  a  case  some  years  ago,  that  thei-e  was  a  vessel  that 
had  slaves  on  board,  being  freighted  coastwise,  driven  into  a 
British  port,  and  all  had  their  freedom,  as  a  matter  of  course, 
and  all  passed  off  quietly,  and  nothing  was  heard  of  the  matter. 
Here  it  is  different.    No  stress  of  weather  drove  them  here  ; 
nothing  but  the  free  choice  and  free  will  of  the  owners.    If 
your  honor  should  decide  to  deliver  these  persons  into  the  cus- 
tody of  this  man  and  his  wife,  I  must  confess  that,  in  my  opinion, 
it  will  overturn  what  I  think  to  be  the  well-settled  adjudication 
of  the  last  seventy  years,  and  I  now  wait  with  great  interest 
to  see  what  arguments  my  friends  will  bring  forward  in  support 
of  their  case. 

Jkfr.  Lapaugh  and  Mr.  Clinton,  for  the  respondent,  submitted 
the  following  points  in  his  behalf : 

I.  The  slaves  in  question,  being  property,  the  respondent  has 
the  right  to  be  protected  in  the  possession  of  them,  and  to  take 
them  with  him  from  one  slave  state  to  another  slave  state  of 


CASES  OF  PRACTICE,  4c.  691 

The  People  v.  Lemmoiu 

the  United  States,  even  by  passing  thro agh  a  free  state  of  the 
said  Union,  in  order  to  reach  liis  place  of  destination.  Such 
right  is  in  accordance  with  the  comity  of  states.  (Common' 
wealth  V.  ^yres,  18  Pickering  Rep.  215  and  224 ;  Rankin  v. 
Lydia^  2  Marshall's  Rep.  477  ;  Stroeder  v.  Graham,  7  B.  Monroe 
672 ;  WiUard  v.  People,  i  Scammon's  Rep.  472,  '3,  '4,  '5,  '6.) 
The  goods  even  of  individuals,  in  their  totality,  ought  to  be  con- 
sidered as  the  goods  of  their  nation  in  regard  to  other  states. 
(Vattel,  Bk.  2,  p.  225,  §  81.) 

The  citizen  or  subject  of  a  state,  who  absents  himself  for  a 
time,  without  any  intention  to  abandon  the  society  of  which  he 
is  a  member,  does  not  lose  his  privilege  by  his  absence.  He 
preserves  his  rights,  and  remains  bound  by  the  same  obligation. 
(Vattel,  Bk.  2,  235,  §§  107,  108.) 

The  property  of  an  individual,  does  not  cease  to  belong  to 
him,  on  account  of  his  being  in  a  foreign  country,  and  it  is  still 
a  part  of  the  wealth  of  the  totality  of  his  nation.     (Id.  §  109.) 

II.  The  constitution  of  the  United  States,  and  the  constitu- 
tion and  laws  of  the  state  of  Virginia,  make  the  slaves  in  ques- 
tion, property,  or  personal  chattels,  and  the  legislature  of  New 
York  has  no  right  or  power  to  deprive  the  owner  of  that  pro- 
perty. The  law  with  us  must  conform  to  the  constitution  of 
the  United  States,  and  chen  to  the  subordinate  constitution  of 
its  particular  state,  and  if  it  infringes  the  provisions  of  either^ 
it  is  so  far  void.  The  courts  of  justice  have  a  right,  and  are 
in  duty  bound,  to  bring  every  law  to  the  test  of  the  constitu- 
tion, first,  of  the  United  States,  and  then  of  their  own  state,  as 
the  permanent  and  supreme  law,  to  which  every  derivative 
power  and  regulation  must  conform.  (1  Kent's  Com.  5  Ed, 
449  ;  Const.  U.  S.,  art.  6,  sub-div.  2.) 

The 'statute  must  be  construed  according  to  the  rules  of  the 
common  law,  for  it  is  not  to  be  presumed,  that  the  legislature 
intended  to  make  any  innovation  upon  the  common  law,  any 
further  than  the  case  absolutely  required.  (1  Kent's  Com.  6 
Ed.  463  ;  vide  also.  Id.  p.  460,  as  to  the  interpretation  of  sta- 
tutes.) 

By  the  constitution  of  the  United  States,  congress  alone  has 
the  power  of  regulating  commerce  between  the  several  states 
of  the  Union,  and  no  individual  state  has  the  power  to  deprive 
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the  citizen  of  another  state  of  his  property,  whilst  using  it  b» 
commerce,  in  passing  from  one  state  to  another.  It  has  uni- 
formly been  contended,  by  what  may  be  termed  the  Abolition 
party,  that  under  the  power  contained  in  that  clause  of  the  con- 
stitution which  gives  to  congress  the  exclusive  right  of  regulat- 
ing commerce  between  the  states,  Congress  has  the  power  to 
prohibit  the  traffic  in  slaves,  between  the  citizens  of  one  state, 
and  those  of  another  state  ;  at  all  events,  it  cannot  be  denied, 
that  congress  has  the  power,  under  the  constitution,  to  pass  an 
act  authorizing  the  transit  of  slave  property  across  one  state 
into  another.  If  so,  no  individual  state  government  has  the 
right  to  pass  a  law  which  may  interfere  with  the  power  and 
authority  of  congress.  (Const,  of  the  U.  S.,  art.  1,  §  8,  sub- 
div.  3.)  For  example,  suppose  congress  should  enact  as  fol- 
lows :  That  any  person,  owning  slaves  in  Virginia,  may  take 
the  same  to  the  state  of  Texas,  by  shipping  theqn  to  the  port  of 
New  York,  thence  to  Texas,  their  place  of  destination,  without 
in  any  manner  impairing  the  owner's  right  of  property  in  the 
same,  would  such  a  law  be  constitutional  ?  No  one  could  deny 
that  such  a  law  would  come  within  the  very  letter  and  spirit 
of  the  constitution  of  the  U.  S.,  art.  1,  §  8.  If  so,  any  law  of 
any  state  of  the  Union,  interfering  with  the  right  of  congress 
to  create  such  law,  would  be  clearly  unconstitutional,  it  being 
an  usurpation  of  the  authority  of  congress  to  regulate  commerce 
between  the  several  states. 

III.  The  respondent  possesses  the  right  of  passage,  claimed 
by  him,  by  virtue  of  the  provisions  contained  in  article  4,  §§  1, 2, 
of  the  constitution  of  the  United  States.  {Prigg  v.  Common- 
wealth,  16  Peters's  Rep.  539,  612.) 

IV.  The  statute  of  the  state  of  New  York,  upon  which  the 
petitioner's  counsel  rely,  is  not  applicable  where  the  slaves  are 
brought  into  the  state,  in  transitu,  by  a  citizen  of  Virginia,  pro- 
ceeding with  her  slave  property,  through  New  York,  to  the 
state  of  Texas.  In  other  words,  that  the  object  of  the  statute 
of  New  York  is,  to  prohibit  slaves  being  brought  into  the  state 
by  their  masters,  with  the  intention  of  residing  therein,  either 
for  a  longer  or  shorter  period,  and  that,  for  this  reason,  a  citi- 
zen of  Virginia,  carrying  with  him  his  slave  property,  in  tran- 
titUf  through  the  port  of  New  York,  without  any  intention  of 
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residing,  or  remaining  in  the  state,  does  not  "  import,  intro- 
duce or  bring  "  slaves  into  the  state,  within  the  purview  of  that 
statute. 

In  support  of  these  points  Mr«  Lapaugh  argued  as  follows : 

I  can  but  approach  this  case  with  diffidence  and  embarrass- 
ment. But  in  approaching  the  case,  however  diffidently  I  may 
do  it,  I  shall  approach  it  in  such  a  way,  I  hope,  as  to  rest  the 
arguments  which  I  shall  adduce  upon  sound  law,  and  upon  the 
constitution  of  our  country ;  and  I  shall  contend  before  your 
honor,  that  by  the  laws  of  nations,  by  the  constitution  of  the 
iTnited  States,  by  the  comity  between  nations,  and  by  the  laws 
of  congress,  these  persons,  who  are  citizens  of  Virginia,  and  under 
the  constitution  of  the  United  States  citizens  of  this  entire 
Union,  are  entitled  to  that  property  which  was  property  to  them 
in  Virginia  and  property  to  them  in  the  state  of  New  York. 
Now  I  do  not  propose,  and  if  I  did,  it  would,  perhaps,  be  out  of 
my  power,  to  discuss  this  matter  with  a  degree  of  feeling  and 
enthusiasm,  as  satisfactory  to  those  who  may  be  listening,  as  my 
friend  on  the  other  side  has  done.  But  it  seems  to  me  that  the 
counsel  in  this  case  has  not  contended  for  the  discharge  of  these 
persons  upon  any  ground  which  really  entitles  them  to  be  dis. 
charged,  in  relation  to  the  laws  of  the  state  of  New  York.  The 
counsel  has  based  his  argument  on  the  ground  that  a  person 
coming  from  the  state  of  Virginia  is  placed  exactly  in  the  same 
position  as  a  person  coming  from  Germany  yrould  be  placed. 
How  is  it  that  these  United  States  are  to  be  thus  treated  in  re- 
gard to  each  other  as  separate,  distinct  and  foreign  states,  in 
the  latitude  and  extent  that  one  of  the  countries  of  Europe 
would  be  regarded  in  reference  to  the  United  States?  Can  it 
be  that  is  the  meaning  of  the  constitution  that  binds  these  states 
together?  Can  it  be  that  such  is  the  intention  of  that  instru- 
ment, which  says  "  that  the  public  acts  of  each  state  shall 
receive  full  faith  and  credit  in  every  other  state  of  this  Union  V 
Are  the  several  states,  whose  public  acts  are  entitled,  by  virtue 
of  that  constitution,  to  receive  full  faith  and  credit  in  every 
state,  in  the  same  position,  in  respect  to  each  other,  that  Ger- 
many would  stand  in  reference  to  the  United  States?    Let  us 
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look  at  this  constitution,  and  see  hovr  it  is  that  we  are  entitled 
to  have  our  rights  protected.  The  right  to  property  in  the 
state  of  Virginia,  it  seems  to  me,  is  the  same  as  the  right  to 
property  in  the  state  of  New  York.  The  fact  being  admitted 
by  the  demurrer  taken  to  this  return,  that  these  slaves  are  the 
property  of  Mrs.  Lemmon,  there  is  no  diJRculty  on  that  point, 
to  perplex  the  argument  in  this  case.  They  being  the  property 
of  Mrs.  Lemmon,  under  the  laws  of  the  state  of  Virginia,  let  us 
call  to  our  aid,  in  order  to  protect  this  property  in  the  posses- 
sion of  Mrs.  Lemmon,  the  constitution  of  the  United  States, 
which  has  a  superintending  power  and  control  over  all  the 
states  of  this  Union,  and  without  which  they  might  be  placed  in 
that  dilemma  that  one  state  of  Europe  is  placed  in  regard  to 
one  of  the  states  of  this  Union.  I  call  your  attention  to  the 
second  article  of  the  constitution  of  the  United  States,  which  is 
as  follows  :  '^  Full  faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  proceedings  of  every 
other  state."  Now  it  would  seem  that  this  provision  of  the 
constitution  disposes  entirely  of  the  objection  that  these  persons 
having  come  into  the  state  of  New  York,  are  to  be  set  at  liberty. 
It  strikes  me,  and  I  shall  so  argue,  that  the  gentleman  miscon- 
ceives the  efifect  of  the  constitution,  the  law  of  nations,  and  the 
comity  of  the  law  of  nations,  when  he  says  that  because 
slavery  does  not  exist  in  New  York,  slaves  brought  from 
other  states  into  New  York  are  free.  Now,  it  must  be  con- 
ceded that  unless  there  is  some  strong  controlling  authority 
of  the  courts  of  the  United  States  pronounced  in  reference 
to  this  provision  of  the  constitution  which  I  have  read,  de- 
claring that  full  faith  and  credit  shall  be  given  to  the  acts  of 
the  various  states,  as  we  contend — it  must  be  conceded,  I  say, 
that  this  property  must  continue  to  be  in  the  state  of  New  York, 
as  it  was  in  the  state  of  Virginia,  the  rightful  property  of  Mrs. 
Lemmon.  It  may,  perhaps,  be  necessary  to  take  into  view  the 
objects  and  design  of  the  law  of  the  state  of  New.  York,  which 
has  been  read,  stating  that  no  slaves  shall  be  brought  into  this 
state.  It  may  become  necessary,  in  the  course  of  this  argument, 
to  contend  that  the  law  of  the  state  of  New  York  which  in  any 
way  prohibits  the  full  exercise  of  the  rights  of  our  client  under 
the  constitution  of  the  United  States,  and  under  the  constitu- 
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tion  and  laws  of  the  state  of  Virginia,  is  constitutional.  Bat  I 
shall  discuss  first  the  object  of  the  law  of  New  York,  in  order 
to  show  that  it  may  stand,  and  yet  not  be  deemed  inconsistent 
with  the  rights  for  which  we  contend  here.  Mr.  Justice  Kent 
lays  it  down  as  a  rule  that,  in  the  construction  of  a  statute,  we 
should  first  ascertain  what  was  the  common  law  before  its  pas- 
sage that  was  designed  to  be  remedied  by  the  statute.  Bearing 
that  interpretation  in  view,  we  conceive  that  the  effect  of  this 
statute  was  not  intended  to  be  anything  more  than  this :  that 
slavery,  which  did  not  exist  by  the  common  law,  should  not  ex- 
ist after  the  passage  of  tliat  statute  law  in  the  state  of  New 
York.  Let  us  see  what  rights  belong  to  Mrs.  Lemmon,  and  how 
far,  by  the  law  of  nations,  a  party  owning  property  in  one  state, 
has  a  right  to  its  possession  in  another  state.  On  this  subject  I 
will  take  the  liberty  of  citing  Vattel  on  the  law  of  nations. 
[Here  the  counsel  cited  from  the  second  book  of  Vattel,  p.  225, 
section  81,  showing  that  the  goods  even  of  individuals  ought  to 
be  consid^^red  as  the  goods  of  the  nation  in  regard  to  other 
states.]  According  to  the  authority,  continued  the  counsel,  the 
property  of  a  citizen  of  Virginia  passing  through  the  state  of 
New  York  is  to  be  regarded  as  the  property  of  the  former  state, 
and  the  state  of  New  York  is  bound,  in  fidelity  to  the  constitu- 
tion of  the  United  States  and  the  laws  of  Virginia,  to  give 
that  property  to  these  persons.  The  statute  of  this  state  con- 
templated that  when  slaves  were  to  be  made  free  by  being 
introduced  into  this  state,  they  must  be  brought  with  the  design 
of  keeping  them  here  permanently.  But  never  was  it  intended, 
in  the  enactment  of  that  statute,  that  persons  passing  through 
this  state  with  slaves,  should,  by  the  mere  act  of  transit,  thereby 
forfeit  and  lose  their  right  to  their  property.  In  the  same  book, 
section  109, 1  find  that  Vattel  lays  down  the  doctrine  that  the 
property  of  an  individual  does  not  cease  to  belong  to  him  on 
account  of  his  being  in  a  foreign  country,  and  tiiat  it  still  con- 
stitutes a  part  of  the  aggregate  wealth  of  his  nation,  so  that  if 
we  were  to  take  the  broad  ground  that  Virginia  and  New  York 
are  to  be  considered  as  distant  foreign  states,  yet,  by  the  laws 
of  nations,  we  have  proved  that  the  individual  who  comes  into 
this  state,  from  Virginia,  with  property,  is  entitled  to  it.  New 
York  having  respect  for  the  laws  of  Virginia.    And  to  the 
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Bame  effect  also,  do  we  find  that  the  subject  of  one  state  who 
happens  to  go  from  the  state  to  which  he  belongs,  into  another, 
without  the  intention  of  remaining  in  that  state,  must  be  re- 
garded in  the  same  respect  as  he  would  be  in  the  state  from 
whence  he  came,  so  far  as  the  right  to  his  property  is  concerned. 
If  this  is  not  the  rule  marked  out  by  the  authority  from  whom 
I  have  quoted,  we  cannot  understand  the  design  of  the  consUtu- 
tion  where  it  says,  "  the  citizens  of  each  state  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens  in  the  several 
states/'  The  intention  of  this  clause  was  to  confer  on  them  as 
it  were,  a  general  citizenship,  and  to  communicate  all  privileges 
which  citizens  of  the  same  state  would  be  entitled  to  under  like 
circumstances.  If  your  honor  please,  I  understand  four  distinct 
points  to  be  made  by  the  counsel  for  the  slaves,  on  the  first  of 
which  he  claims  their  discharge  and  contends  that  they  are  free 
by  the  common  law.  Now,  the  authorities  cited  by  me  have 
been  quoted  for  the  purpose  of  showing,  that,  notwithstanding 
whatever  may  be  the  belief  in  this  community,  that  all  slaves 
who  come  into  it  in  this  manner  are  free,  yet  that  is  entirely 
incorrect  and  without  foundation.  On  this  point,  I  call  your 
attention  to  a  case  recently  tried  in  Pennsylvania,  in  the  circuit 
court  of  the  United  States,  before  Justices  Grier  and  King. ,  It 
was  an  action  brought  by  a  southerner  against  a  person  named 
ELauffman,  for  the  harboring  of  certain  slaves.  On  the  trial,  tho 
point  was  taken  that  the  slaves  were  brought  voluntarily  into 
the  state  by  their  owners,  and  therefore  that  they  were  free ; 
but  I  cannot  do  better  than  give  it  in  the  clear  and  forcible  lan- 
guage of  Justice  Grier  himself:  ''It  has  been  contended,"  he 
says,  in  charging  the  jury,  "  that  these  slaves  became  free  by 
the  action  of  the  plaintiff  in  voluntarily  bringing  them  into  the 
state  of  Pennsylvania ;  but  the  question  depends  upon  the  law 
of  Maryland,  and  this  court  cannot  go  behind  the  status  of 
these  people  in  the  state  from  whence  they  escaped.'^ 

Ju^  Pains.    Were  they  escaping  ? 

Mr.  Lapaugh.  He  goes  on  to  say,  your  honor,  that  he  knew 
no  law  or  decision  of  the  courts  of  Maryland  which  treats  a 
slave  as  liberated  who  has  been  conducted  by  his  master  into  a 
free  State,  along  the  national  high  road.  Now,  we  say,  in  the 
eye  of  the  law,  we  are  conducting  these  persons  along  tlie 
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national  high  road.  We  had  no  other  object  in  view  than  to 
proceed  toTexas.  We  were  compelled,  on  our  way  thither,  to 
embark  at  Norfolk,  Virginia  ;  and  we  never  brought  the  slaves 
to  the  harbor  of  New  York  with  any  intention  of  keeping  them 
in  this  State.  We  say  that  the  mere  passing  of  slaves  Over  this 
part  of  the  national  highway  is  not,  and  should  not  be,  regarded 
as  an  act  of  liberation.  We  have  sent  on  to  Justice  Grier  to 
get  the  facts  in  this  case,  so  as  to  have  them  more  fully 
stated. 

Judge  Paine.  Bead  what  he  says  about  the  national  high 
road. 

Mr.  Lapaugh.  On  this  subject  he  remarks, — "  Lord  Mansfield 
had  said  many  pretty  things," — as  the  counsel  for  the  slaves  (Mr. 
.  Culver)  has  said  here — "in  the  case  of  Somerset,  which  are 
often  quoted  as  the  principles  of  the  common  law  ;  but  they  will 
be  found  to  be  embellished  with  rhetorical  flourishes  rather  than 
with  legal  dogmas."  Now,  in  illustration  of  the  principle  for 
which  we  contend,  and  in  order  to  show  the  falsity  of  the  argu- 
ment advanced  to  prove  that  the  intention  of  the  statute  is  that 
every  man  brought  into  this  State  shall  be  free,  let  me  allude  to 
another  case.  Your  honor  is  aware  that  we  have  a  fugitive 
slave  law,  and  you  are  also  aware  that  in  1793  there  was  an 
act  passed  in  relation  to  fugitives  from  labor.  Now,  supposing 
a  slave  escaped  from  his  master  into  Ohio  from  Virginia,  and 
after  he  had  been  delivered  to  him  under  the  law  of  1793,  that 
master  was  by  necessity  compelled  to  take  him  through  the 
State  of  New  York,  the  learned  counsel  contends  he  would  be 
free,  because  he  was  brought  to  New  York  on  his  way  to 
slavery.  The  position  we  take  on  this  point  is  the  only  one  that 
is  tenable.  We  say  that  the  importation  of  a  slave  into  the 
State  was  the  case  to  which  the  act  refers,  and  not  his  mere 
transient  passage  through  it.  If  this  were  not  the  right  inter- 
pretation, then  the  south  could  never  secure  her  rights  if  a  free 
State  were  allowed  to  declare  that  the  very  moment  a  slave  was 
brought  into  it,  under  any  pretence  whatever,  he  should  bo  free. 
And  taking  that  view  of  the  case,  we  perceive  that  the  consti- 
tution of  the  United  States  and  the  laws  of  New  York  and  Vir- 
ginia harmonize  and  sustain  each  other.  It  is  only  under  this 
relation  of  the  States  to  each  other  that  Mr.  Lemmon  can  be 
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entitled  to  all  the  privileges  and  immunities  of  a  citizen  of  the 
United  States.  Now,  what  sort  of  an  argument  has  the  counsel 
presented  in  reference  to  the  position  the  State  of  New  York  and 
Pennsylvania  occupy  to  each  other?  He  has  given  expression 
to  a  doctrine  which,  if  practically  carried  out,  in  less  than  ten 
years  would  destroy  the  union  which  now  binds  us  together. 
This  question  is  one  in  which  the  south  has  taken  a  deep  inter- 
est, and  it  has  come  to  the  knowledge  of  some  of  the  people  of 
that  section,  who  are  determined  to  have  a  decision  even  in  the 
highest  courts  of  the  United  States  on  this  matter,  so  that  it 
shall  be  finally  settled  whether  they  shall  be  entitled  to  carry 
their  property  in  the  same  manner  and  under  the  same  protec- 
tion that  would  be  extended  to  any  gentleman  in  this  court  who 
might  be  travelling  through  the  state  of  Virginia.  The  coun- 
sel proceeded,  at  still  greater  length,  to  argue  on  the  legality 
of  the  claimant's  right  to  his  property,  and  concluded  by  speak- 
ing of  the  great  interests  and  questions  of  deep  importance  that 
were  involved  in  this  case. 

Mr.  Clinton  followed  in  an  argument  on  the  same  side. 
Mr.  Jay,  in  reply  for  the  petitioners. 

ft 

The  great  question  involved  in  this  suit,  the  right  of  a  mas- 
ter, from  Virginia,  a  slave-holding  state,  to  hold  his  slaves  in 
this,  a  free  state,  while  in  transitu  to  Texas,  another  slave  state, 
was  definitively  decided,  eighty  years  ago,  by  the  court  of  King's 
Bench,  after  a  very  full  argument,  in  the  case  of  Somerset. 

The  question  there  was,  whether  the  law  of  Virginia,  fixing 
the  status  of  Somerset,  should  prevail  over  the  common  law  of 
England  ;  and  here,  it  is,  wheUier  the  law  of  Virginia,  which 
fixed  the  status  of  these  persons  as  slaves  within  its  borders, 
shall  prevail  to  determine  their  status  in  this  court,  over  the 
common  law  of  New  York,  as  derived  from  the  mother  country, 
and  now  expressly  declared  by  statute. 

Mr^  Justice  Paine.  In  the  case  of  Somerset,  I  think  the  right 
of  passage,  in  transitu,  was  not  the  question.  Was  not  the  slave 
brought  from  Jamaica  to  England  to  remain  there  ? 
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Mr,  CUntont  for  the  defendant. 

That  was  so,  your  honor  ;  the  question  was  on  the  right  of  the 
master  to  continue  Somerset  in  slavery,  in  England. 

■ 

Mr.  Jay.  On  the  contrary,  the  question  was,  and  it  was  so 
expressly  declared  by  the  court,  (20  Howell's  State  Trials,  p. 
79|)  as  to  the  right  of  the  master  to  detain  the  slave,  for  the 
purpose  of  sending  him  out  of  England,  to  be  sold  in  Jamaica^ 
precisely  as  it  is  here,  upon  the  right  of  Mr.  Lemmon  tof  detain 
these  persons,  for  the  purpose  of  carrying  them  as  slaves  to 
Texas.  Somerset,  when  brought  before  Lord  Mansfield,  on 
habeas  carpus^  was  taken  from  on  board  a  ship,  lying  in  the 
Thames,  bound  for  Jamaica  ;  and  the  commander  of  the  vessel, 
to  whom  the  writ  was  addressed,  and  by  whom  the  return  was 
made,  declared  distinctly,  that  Somerset  had  been  placed  in  his 
custody,  by  his  master,  one  Charles  Stewart,  to  be  safely  kept 
and  conveyed  in  the  said  vessel,  to  Jamaica  aforesaid,  there  to 
be  sold  as  a  slave.  There  was  no  pretence  whatever,  that  he 
was  to  be  held  in  slavery,  in  England.  He  had  been  brought 
•there  only  temporarily,  for  his  master's  convenience,  and  was 
then  actually  leaving  the  country  for  one  where  slavery  existed  : 
and  with  all  respect  to  the  learned  arguments  of  our  opponents, 
there  is  nothing  that  I  can  perceive,  in  this  case,  to  except 
it  from  the  governance  of  these  great  principles  of  English 
law,  then  so  prpminently  recognised,  in  regard  to  human 
freedom. 

Somerset  was  a  native  African,  and  had  been  l^ally  reduced 
to  servitude,  under  laws  enacted  by  the  British  Parliament, 
authorizing  and  regulating  the  slave  trade.  He  had  been  held 
as  a  slave,  by  the  laws  of  Virginia,  a  British  colony  ;  he  might 
be  so  held  again  by  those  of  Jamaica ;  he  had  become,  by  pur^ 
chase,  under  the  sanction  of  the  British  colonial  law,  the  pro- 
perty of  Mr,  Stewart.  He  had  been  taken  to  England  from 
occasion  of  business,  with  the  intention  still  continued  of  return- 
ing to  America,  and  all  these  facts  were  carefully  set  out  in  the 
return.  The  counsel  for  the  master,  strenuously  urged  the 
excessive  hardship  and  manifest  impropriety  of  the  court  dis- 
turbing this  relation  thus  lawfully  established  between  Somerset 
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and  Mr.  Stewart,  and  scornfully  denied  the  doctrine  that  the 
air  of  England  was  too  pure  for  a  slave  to  breathe  in.  After 
prolonged  and  elaborate  argument,  and  repeated  postpone- 
ments, the  court  unanimously  decided  that  Somerset  must  be 
discharged.  They  declared,  in  language  already  quoted  by  my 
learned  associate,  but  which  the  court  will  allow  me  to  repeat, 
for  the  reason  that  the  principle  disposes  at  once  of  all  tfa^  moral 
and  political  and  social  arguments  that  have  been  advanced  in 
favor  of  allowing  Mr.  Lemmon  a  right  of  passage,  in  transitu,  with 
his  slaves  through  this  port,  that "  the  state  of  slavery  is  of  such 
a  nature,  that  it  is  incapable  of  being  introduced  on  any  reasons, 
moral  or  political,  but  only  by  positive  law.  *  •  ♦  It  is  so 
odious  that  nothing  can  be  suffered  to  support  it  but  positive 
law." 

The  case  of  Somerset  was  decided  in  1772.  Its  authoritv, 
excepting  in  the  cases  quoted  by  the  respondent,  and  Which  I 
confess  are  new  to  us,  has  never,  that  we  are  aware  of,  been 
questioned.  Its  ruling  was  followed  in  KnigU,  a  negro,  v. 
Weddehum,  in  Scotland,  in  1778,  where  the  court  held  that  the 
dominion  assumed  over  the  negro  under  the  laws  of*  Jamaica, 
being  unjust,  could  not  be  upheld  to  any  extent  (20  Howell  State 
Trials,  p.  2,  note) ;  and  in  the  more  recent  case  of  Forbes  v. 
Cochran  (2  Barnwell  and  Cresswell  448),  where  the  court  of 
King's  Bench  decided  that  38  slaves  who  had  escaped  from  a 
plantation  in  East  Florida  to  a  ship  of  war  otx  the  high  seas, 
became  thereby  free. 

The  decision  in  Somerset's  case,  occurring  before  our  Revolu- 
tion, became  a  part  of  that  common  law  which,  according  to  all 
our  reliable  authorities  (Chief  Justice  Marshall,  Mr.  Duponcean, 
Chancellor  Kent,  and  many  other  both  in  the  federal  and  state 
.courts),  as  absolutely  belongs  to  us  as  it  did  to  our  ancestors 
before  the  separation  from  Great  Britain.  The  pre-eminence  of 
the  common  law  is  recognised  on  the  ground  that  it  is  based 
upon  the  higher  law  of  God  ;  and  Chief  Justice  Taylor,  of 
North  Carolina,  in  the  case  of  the  State  v.  Reed^  declared  it  to 
be  of  *'  paramount  obligation  to  the  statute,"  because  ''  founded 
upon  the  law  of  nature  and  confirmed  by  revelation." 

In  opposition  to  the  doctrine  of  the  Somerset  case,  the  court 
is  referred,  by  the  respondent,  to  a  newspaper  report  of  a  recent 


CASES  OF  PRACTICE,  Ac.  701 

The  People  t.  Lemmoo. 


alleged  decision  of  Judge  Grier,  of  Pa.,  in  the  case  of  Oliver  y. 
Kauffman  and  others^  for  harboring  and  secreting  slaves,  wherein 
it  seems  to  have  been  held,  that  the  plea  offered  in  defence,  that 
the  slaves  had  been  previously  made  free  by  being  carried  by 
their  master  from  Maryland  to  Kentucky,  through  Pennsyl- 
vania, was  insuflSjcient :  since  to  determine  the  status  of  the  slaves 
at  the  time  of  the  escape  for  which  the  suit  was  brought,  the 
court  must  look  only  to  the  law  of  the  state  whence  they 
had  escaped.  The  decision  itself  seems  to  have  been  expressly 
limited  to  that  particular  case.  But  Judge  Grier  is  reported 
to  have  remarked,  and  the  counsel  for  the  defendants  have 
laid  great  stress  on  his  language,  that  "  Lord  Mansfield  said 
many  pretty  things  in  the  case  of  Somerset,  which  are  often 
quoted  as  the  principles  of  the  common  law,  but  that  they 
deserve  to  be  classed  with  rhetorical  flourishes  rather  than 
dogmas.*' 

Apart  from  the  improbability  that  any  gentleman  occupying 
a  seat  on  the  bench  of  the  supreme  court  of  the  United  States, 
would  permit  himself  thus  to  speak  of  so  eminent  a  judge,  and 
so  well  established  a  principle  of  law,  which  has  again  and 
again  been  recognised  by  the  American  judiciary  (Greenwood  v. 
CurtiSy  per  Sedgwick,  J.,  6  Mass.  B.  366  ;  Mr.  Justice  Story's 
remarks  thereon  in  Conflict  of  Laws,  215,  note  ;  G.  J.  Marshall 
in^the  case  of  the  Antelope,  10  Wheaton  420 ;  Jones  v.  Wheaton, 
2  McLean  596),  the  court  will  observe  at  a  glance,  on  looking 
at  the  case  of  Somerset,  in  20  Howell's  State  Trials,  that  Lord 
Mansfield  was  most  anxious  to  escape  the  necessity  of  pronounc- 
ing a  judgment.  That  on  its  first  coming  before  him,  he 
strongly  recomii^ended  that  it  be  accommodated  by  agreement, 
declaring  that  if  the  parties  would  insist  upon  a  decision,  they 
must  have  it,  without  reference  to  compassion  on  the  one  hand, 
or  inconvenience  on  the  other,  but  simply  to  the  law,  and  that 
the  setting  of  14.000  or  15,000  men  (that  being  the  estimated 
number  of  slaves  then  in  England)  at  once  loose,  by  a  solemn 
opinion,  was  very  disagreeable  in  the  efi*ects  it  threatened — ^but 
notwithstanding,  if  the  parties  would  have  judgment,^a/ jW^i^to, 
mat  ccdum. 

That  these  distinct  intimations  were  given  on  the  conclusion 
of  the  argument,  and  before  the  day  for  pronouncing  the  opinion 
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of  the  court,  and  that  when  no  compromise  having  been  effected 
as  he  recommended,  the  court  were  compelled  to  give  jadgment, 
he  rendered  their  judgment  with  unusual  brevity,  after  a  short 
statement  of  the  case,  and  so  far  from  indulging  in  "  rhetorical 
flourishes,"  his  opinion  occupied  scarcely  more  than  twenty 
lines,  while  the  arguments  of  counsel  had  been  spread  over  70 
pages. 

We  respectfully  submit,  therefore,  that  it  would  be  clearly 
unjust  and  improper,  upon  an  unauthenticated  newspaper  report, 
to  assume  that  Judge  Grier  has  either  denied  this  fundamental 
principle  of  our  common  law,  or  thrown  ridicule  on  an  opinion 
which  he  never  read — a  proper  respect  for  the  federal  bench 
forbids  us  to  regard  this  extraordinary  report  as  other  than  an 
exaggerated  sketch,  or  possibly,  a  malicious  libel. 

As  to  the  other  cases  to  which  the  court  has  been  referred, 
that  of  SeicaWs  Slaves  in  Indiana  (3  Am.  Jurist  404),  and  of 
Willard  v.  The  People,  in  Illinois,  by  Judge  Douglass  (4  Scam- 
mon  461),  as  affirming  the  right  of  transit  with  slaves  through 
a  free  state,  it  would  indeed  seem  that  in  some  of  the  border 
states,  a  few  individual  judges  have  been,  by  their  views  of 
political  expediency,  led  to  ignore  the  inflexible  principles  of  the 
common  law  touching  the  natural  right  of  personal  liberty,  to 
meet  the  wishes  and  interests  of  their  slave-holding  neighbors, 
especially  when  no  state  statute  like  that  of  New  York  has 
positively  declared  the  law,  and  limited  the  discretion  of  the 
courts.  But  your  honor  will  find,  on  examining  the  reasonings 
of  those  cases,  that  they  are  not  law, 

Mr.  Lemmon,  then,  to  retain  these  slaves  for  the  purpose  of 
carrying  them  to  Texas,  must  show  a  positive  statute,  binding 
upon  this  court,  authorizing  him  to  hold  them  in  servitude  while 
in  transitu  through  the  state  of  New  York  ;  calling  them  pro- 
perty, and  invoking  the  law  of  nations  and  the  comity  of  states, 
and  appealing  to  the  constitutional  provisions  in  regard  to 
commerce,  will  not  help  him. 

The  learned  counsel  have  omitted  to  show,  for  the  simple 
reason  that  it  was  impossible,  that  the  law  of  nations  recognises 
property  in  man.  The  kx  loci  establishing  such  property  has 
no  force  beyond  its  territorial  limits.  The  coinity  of  stat^  will 
not  help  them,  since,  for  centuries  past,  as  shown  By  the  exaiih 
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pies  of  the  united  provinces  of  Holland,  the  Austrian  Nether- 
lands, France,  Great  Britain  (see  authorities  cited  in  Mr.  Har- 
grave's  argument  in  the  Somerset  case,  20  Howell  State  Trials, 
pages  61,  et  seq.),  and  America,  that  comity  recognises  neither 
slaves  nor  slavery.    Even  in  the  state  of  Maryland,  the  slaves 
of  a  St.  Domingo  master,  who  had  fled  to  their  border,  was 
declared  free,  although  he  had  been  sold  since  his  arrival  (Ful- 
ton V.  LeioiSf  Hen.  &  John.  664).    The  principle  of  comity  has  / 
no  application  to  systems  or  laws  that  offend  against  morality,  / 
that  contravene  the  policy  and  principles  of  the   state,  or  > 
that  violate  natural  justice  and  the  law  of  God  ;  and  slavery,  \ 
in  the  judgment  of  the  common  law,  offends  in  all  these  parti-  ''j 
culars. 

But  it  is  contended,  that  apart  from  the  doctrine  of  comity 
between  foreign  states,  the  constitution  of  the  United  States, 
exercising  a  superintending  power  and  control  over  the  states 
of  the  Union,  has  given  to  Mr.  Lemmon  the  right  to  hold  as  pro- 
perty in  the  state  of  New  York,  that  which  was  his  property  by 
the  laws  of  Virginia,  and  the  court  is  referred,  in  support  of 
this  proposition,  to  the  provision  '*  that  faith  and  credit  shall 
be  given  in  each  state,  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state."    (Art.  4,  §  1.) 

I  confess  myself  unable  to  understand  the  bearing  of  that  pro- 
vision on  the  question  before  us — ^giving  full  faith  and  credit  to 
the  public  acts  of  Virginia,  fully  admitting  the  averments  in 
the  demurrer,  and  that  her  laws  permitted  the  slavery  of  these 
persons  and  their  exportation  to  Texas.  What  has  that  to  do 
with  the  validity  of  our  laws,  and  their  operation  upon  these 
persons,  when  brought  by  the  respondent  wUhin  our  jurisdiction  ? 
If  the  question  before  the  court  related  to  fugitives  from  service 
under  the  laws  of  Virginia,  then  the  validity  of  those  laws  might 
perhaps  be  questioned  by  those  sought  to  be  affected  by  them, 
for  it  is  established  as  a  general  rule  that  the  courts  .of  one 
state  have  power  to  decide  on  the  validity  of  legislative  acts  of 
another  state  when  the  question  arises  in  a  case  within  their 
jurisdiction  {Stoddard  v.  Smithy  5  Binney  355,  8  Pick.  194)  ;  and 
it  is  declared  to  be  not  only  their  right,  but  their  duty,  to  de- 
clare null  and  void  statutes  which  violate  the  constitution  of  the 
United  States,  or  the  plain  and  obvious  principles  of  common 
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right  and  common  reason.  (See  collection  of  cases  cited  in  1 
United  States  Digest,  p.  553,  of  the  power  of  conrts  to  declare 
legislative  acts  unconstitutional.) 

But  here  it  is  unnecessary  at  all  to  consider  the  validity  of 
the  laws  of  Virginia  under  which  these  persons  were  reduced 
to  servitude,  for  they  have  passed  beyond  their  sway.  By  the 
act  of  the  claimant  himself  they  stand  in  our  free  state,  and 
share  with  him  the  protection  of  our  laws. 

"  The  relations  of  the  United  States  to  each  other  in  regard 
to  all  matters  not  surrendered  to  the  general  government  by  the 
national  constitution,  are  those  of  foreign  states,  in  close  friend- 
ship, each  being  sovereign  and  independent,''  (1  Greenleaf  cm 
Evid.,  §  489,)  and  the  very  clause  in  the  constitution  which  limits 
the  sovereignty  of  the  states  in  regard  to  fugitives  from  service 
(Art.  4,  §  8),  and  declares  that  "  no  person  held  to  service  or 
labor  in  one  state  by  the  laws  thereof,  escaping  into  another^  shall, 
in  consequence  of  any  law  or  regulation  therein,  be  discharged 
from  such  service  or  labor,  but  shall  be  delivered  up  on  claim 
of  the  party  to  whom  such  service  or  labor  shall  be  due,"  recog- 
nises, by  direct  implication,  the  right  of  each  state  to  discharge, 
by  such  laws  and  regulations  as  it  may  deem  fit,  all  persons  held 
to  service  or  labor  in  other  states  who  may  come  within  thdr 
territory,  otherwise  than  by  escape,  no  matter  who  may  claim  them, 
nor  to  whom,  under  the  slave  code  of  other  states,  their  service  or 
labor  may  be  due.   That  right  was  never  yielded  by  New  York  in 
the  constitutional  compact,  but  being  thus  reserved  and  declared 
in  the  compact,  she  did,  of  her  own  accord,  waive  it  for  a  season, 
by  the  enactment  of  the  law  permitting  slave-holders  to  bring 
their  slaves  into  the  state  and  take  them  again  from  the  state, 
during  a  space  of  nine  months.    With  the  repeal  of  that  law  in 
1841,  the  common  law,  as  declared  in  the  case  of  Somerset, 
resumed  its  sway,  making  every  slave  other  than  a  Jvgiiive,  the 
instant  he  touches  our  soil,  a  free  man.    This  principle  Mr. 
Justice  Story  declares,  and  his  authority  will  outweigh  all  the 
cases  cited  against  it,  pervades  the  non-slave-holding  states  in 
America  (Conflict  of  Laws,  92),  and  its  correctness  has  been 
repeatedly  and  honorably  recognised  by  the  southern  conrts, 
{ex  parte  Simmons,   Maria  Louise  v.  Marot,  9  Louis.  R.  478 ; 
SmUh  V.  Smith,  13  Louis.  R.  441 ;  Dwid  v.  Porl^,  4  Har.  and 
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McHen.  418  ;  Davis  v.  Jaquin^  5  Har.  and  J.  107,  note ;  Fulton 
V.  Lems,  3  Har.  and  J.  564.)  (a.) 

Bat  New  York,  to  prevent  the  possibility  of  any  mistake  on 
the  point,  or  any  relaxation  of  the  principle,  has  re-enacted  and 
published  it  to  the  world,  declaring,  in  langnage  so  plain  as  to 
defy  the  most  ingenious  efforts  of  counsel  to  perplex,  that  she 
will  not  tolerate  slavery  for  any  conceivable  motive,  or  for  an 
instant  of  time. 

Upon  the  point  submitted  by  the  respondent,  that  the  law  is 
unconstitutional  and  should  be  so  determined  by  your  honor,  I 
shall  not  further  detain  the  court  by  submitting  a  reply.  I  will 
but  remark  in  conclusion,  that  interesting  and  important  as  the 
case  may  be  regarded  by  the  counsel  for  the  respondents,  and 
by  the  citizens  of  the  slave-holding  states,  as  involving  what,  by 
their  laws,  are  held  rights  of  property,  it  is  interesting  and 
important  to  a  large  portion  of  our  countrymen  on  far  higher 
grounds,  as  involving  the  sovereign  right  of  each  state  within 
its  own  limits,  excepting  in  the  single  case  of  fugitives  from 
service,  to  regulate,  on  principles  of  equal  justice,  its  own  inter- 
nal polity  ;  to  reject  and  forbid  foreign  interference  with  our 
free  institutions  ;  to  maintain  in  its  purity  the  common  law,  and 
to  protect  in  the  enjoyment  of  life,  liberty,  and  the  pursuit  of 
happiness — rights  once  declared  by  this  nation  at  large  to  be 
inalienable — every  slave  who  is  brought  within  our  limits,  no 


(a.)  In  the  reeent  ease  of  Lttey  Brown  7.  Pernfer  Smith,  in  the  sapreme  eoaii 
of  Louisiana,  which  was  not  quoted  in  the  argument^  Lucj  claimed  her  freedom 
on  the  ground  that  she  had  been  brought  to  New  York  during  the  continuance  of 
the  law  allowing  slaves  to  be  detained  there  for  9  months,  and  declaring  them 
free  after  that  period — and  that  she  had  resided  there  more  than  one  7  ear.  The 
opinion  of  the  court  was  deliyered  bj  EtutU^  Chief  Juttiee,  and  it  was  **  held,  that 
under  the  state  of  facts  presented,  tlie  plaintiff  must  be  regarded  as  having  acquired 
her  freedom,  with  the  consent  of  her  master,  by  her  residence  in  New  York, 
which  status  she  did  not  lose  by  subsequently  being  taken  back  into  ilave  ter- 
ritory,^ 

The  view  taken  by  the  criminal  court  of  Louisiana  in  1841,  <^  the  point  raised 
by  the  counsel  for  the  respondent,  that  a  right  of  trarutit  with  sIavpr  \»  not  forhtd- 
den  by  a  statute  absolutely  forbidding  the  introduction  of  slaves,  appears  from 
the  following  letter  of  the  attorney  general  of  the  state,  which  (explains  generally 
the  facts  of  the  ease.    Williams  had  been  arrested  in  trtuuitUf  impriaoned,  tried^ 
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matter  how  humble  his  condition,  nor  how  powerfnl  the  state 
or  the  parties  who  would  reduce  him  again  to  servitude. 

Paine,  J. — ^This  case  comes  before  me  upon  a  writ  of  habeas 
corpus^  issued  to  the  respondent,  requiring  him  to  have  the 
bodies  of  eight  colored  persons,  lately  taken  from  the  steamer 
City  of  Richmond,  and  now  confined  }n  a  house  in  this  citT, 
before  me,  together  with  the  cause  of  their  imprisonment  and 
detention. 

The  respondent  has  returned  to  this  writ,  that  said  eight 
colored  persons  are  the  property  of  his  wife,  Juliet  Lemroon, 
who  has  been  their  owner  for  several  years  past,  she  being  a 
resident  of  Virginia,  a  slaveholding  state,  and  that  by  the  con- 
stitution and  laws  of  that  state  they  have  been^  and  still  are. 
bound  to  her  service  as  slaves  ;  that  she  is  now,  with  her  said 
slaves  or  property,  in  transitu  from  Virginia  to  Texas,  another 
slaveholding  state,  and  by  the  constitution  and  laws  of  which, 
she  would  be  entitled  to  said  slaves  and  to  their  service ;  that 
she  never  had  any  intention  of  bringing,  and  did  not  bring  them 
into  this  state  to  remain  or  reside,  but  was  passing  through  the 
harbor  of  New  York,  on  her  way  from  Virginia  to  Texas,  when 
she  was  compelled  by  necessity  to  touch  or  land,  without  intend- 
ing to  remain  longer  than  was  necessary.  And  she  insists  that 
said  persons  are  not  free,  but  are  slaves  as  aforesaid,  and  that 
she  is  entitled  to  their  possession  and  custody. 


found  gai1tj,hi8  negroet,  24  ia  number,  coofuc«tedr»nd  biineetf  fined  flSOOr  vhidi 
WM  expiated  by  one  jre«r*e  impritonment    • 

Attorney  Otnermtt  Ofice, 

New  Orleans,  June  11, 1841. 

PxAn  Sib  :  In  replj  to  jour  note  of  the  Sth  instant,  I  take  plensure  in  slating 
that,  on  the  trial  of  Mr.  William  Williams,  in  the  eriminal  court  of  (he  fint  diis- 
triet,  for  haying  broi^ht  or  imported  into  this  state  certain  slaves  eonrieud  of 
eapital  crimes  in  the  state  of  Virginia,  no  evidence  whaterer  was  offered  that 
Mr.  Williams  either  sold  or  attempted  to  sell  anj  of  those  slaves  in  the  state  of 
Louisiana.  It  was  proved,  on  the  contrary,  by  two  witnesses,  that  when  siked 
whether  the  slavea  were  for  sale,  Mr.  Williams  answered  in  the  negative,  and  nid 
he  wan  going  to  Texas  with  theoL  I  took  the  ground  that  the  mere  fact  of  bria^ 
ing  such  slaves  into  the  state  was  a  Tiolation  of  the  statute,  and  eonstituted  iho 
offence  of  which  Mr.  Williams  stood  chained.  This  proposition  was  sustained  hj 
the  court  /ours  very  respectfully, 

Jonif  R.  Onmi,  Esq.  (preaentX  CL  ReaiLica 
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To  this  return  the  relator  has  put  in  a  general  demurrer. 

I  certainly  supposed,  when  this  case  was  first  presented  to 
me,  that,  as  there  could  be  no  dispute  about  the  facts,  there 
would  be  no  delay  or  difiScuIty  in  disposing  of  it.  But,  upon 
the  argument,  the  counsel  for  the  respondent  cited  several  cases 
which  satisfied  me  thatthis  case  could  not  be  decided,  until  those 
cases  had  been  carefully  examined. 

The  principle  which  those  cases  tend  more  or  less  forcibly  to 
sustain,  is,  that  if  an  owner  of  slaves  is  merely  passing  from 
home  with  them,  through  a  free  state,  into  another  slave  state, 
without  any  intention  of  remaining,  the  slaves,  while  in  such 
free  state,  will  not  be  allowed  to  assert  their  freedom.  As  that 
is  precisely  the  state  of  facts  constituting  this  case,  it  becomes 
necessary  to  inquire  whether  the  doctrine  of  those  cases  can  be 
maintained  upon  general  principles,  and  whether  the  law  of  thia 
state  does  not  difier  from  the  laws  of  those  states  where  the 
decisions  were  made. 

I  shall  first  consider  whether  those  cases  can  be  sustained 
upon  general  principles! 

The  first  case  of  the  kind  which  occurred,  was  that  of  Sev)- 
aWs  slaves,  which  was  decided  in  Indiana,  in  1829,  by  Judge 
Morris,  and  will  be  found  reported  in  3  Am.  Jurist,  404.  The 
return  to  the  habeas  corpus  stated  that  Sewall  resided  in  Virginia, 
and  owned  and  held  the  slaves  under  the  laws  of  that  state ; 
that  he  was  emigrating  with  them  to  Missouri,  and  on  his  way 
was  passing  through  Indiana,  when  he  was  served  with  the 
habeas  corpus. 

It.  however,  appeared  on  the  hearing,  that  Sewall  was  not 
going  to  Missouri  to  reside,  but  to  Illinois,  a  state  whose  laws 
do  not  allow  of  slavery.  The  judge  for  this  reason  discharged 
the  slaves.  This  case,  therefore,  is  not  in  point,  and  would  bo 
entirely  irrelevant  to  the  present,  were  it  not  for  a  portion  of 
the  judge'^a  opinion,  which  was  not  called  for  by  the  case  before 
him,  but  applies  directly  to  the  case  now  before  me. 

**By  the  law,"  he  says,  "of  nature  and  of  nations,  (Vattel, 
160,)  and  the  necessary  and  legal  consequences  resulting  from 
the  civil  and  political  relations  subsisting  between  the  citizens 
as  well  as  the  states  of  this  Federative  Republic,  I  have  no  doubt 
but  the  eitizen  of  a  slave  state  has  a  right  to  pass,  upon  business 
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or  pleasure,  through  any  of  the  states,  attended  by  his  slaves  or 
servants ;  and  while  he  retains  the  character  and  rights  of  a 
citizen  of  a  slave  state,  his  right  to  retain  his  slaves  would  be 
unquestioned.  An  escape  from  the  attendance  upon  the  person 
of  his  master,  while  on  a  journey  through  a  free  state,  should  be 
considered  as  an  escape  from  the  state  where  the  master  had  a 
right  of  citizenship,  and  by  the  laws  of  which  the  service  of  the 
slave  was  due.  The  emigrant  from  one  state  to  another  might 
be  considered  prospectively  as  the  citizen  or  resident  of  the  state 
to  which  he  was  removing  ;  and  should  be  protected  in  the  em- 
joyment  of  those  rights  he  acquired  in  the  state  from  which  he 
emigrated,  and  which  are  recognised  and  protected  by  the  laws 
of  the  state  to  which  he  is  going.  But  this  right  I  conceive 
cannot  be  derived  from  any  provision  of  positive  law." 

The  next  case  relied  upon  is  WUlard  v.  The  People,  (4  Scam- 
mon*s  Rep.  461)  and  which  was  decided  in  the  state  of  Illinois 
in  1843.  It  was  an  indictment  for  secreting  a  woman  of  color 
owing  service  to  a  resident  of  Louisiana.  The  indictment  was 
under  the  149th  section  of  the  Criminal  Code,  which  provides 
that  "  If  any  person  shall  harbor  or  secrete  any  negro,  mulatto, 
or  person  of  color,  the  same  being  a  slave,  or  a  servant  owing 
service  or  labor  to  any  other  persons,  whether  they  reside  in 
this  state  or  in  any  other  state,  or  territory,  or  district,  within 
the  limits  and  under  the  jurisdiction  of  the  United  States,  or 
shall  in  any  wise  hinder  or  prevent  the  lawful  owner  or  owners 
of  such  slaves  or  servants  from  retaking  them  in  a  lawful  man- 
ner, every  such  person  so  offending  shall  be  deemed  guilty  of  a 
misdemeanor,  and  fined  not  exceeding  five  hundred  dollars,  or 
imprisoned  not  exceeding  six  months." 

It  appeared  that  the  woman  of  color  was  a  slave,  owned  by  a 
resident  of  Louisiana,  and  that,  while  passing  with  her  mistress 
from  Kentucky  to  Louisiana  through  the  state  of  Illinois,  she 
made  her  escape  in  the  latter  state,  and  was  secreted  by  the 
defendant. 

There  were  several  questions  raised  in  the  case  which  it  is 
unnecessary  now  to  notice.  The  indictment,  which  was  demur- 
red to,  was  sustained  by  the  court.  The  main  objection  to  it 
was  that  the  section  of  the  code  under  which  it  was  fojnd  was 
a  violation  of  the  sixth  article  of  the  constitution  of  the  state 
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of  Illinois,  which  declares  that  "  neither  slavery  nor  involuntary 
servitude  shall  hereafter  be  introduced  into  this  state,  otherwise 
than  in  the  punishment  of  crimes,  whereof  the  party  shall  have 
been  duly  convicted." 

The  court,  in  answering  this  objection,  say :  "  The  only  ques- 
tion, therefore,  is  the  right  of  transit  with  a  slave ;  for  if  the 
slave  upon  entering  our  territory,  although  for  a  mere  transit 
to  another  state,  becomes  free  under  the  constitution,  then  the 
defendant  in  error  is  not  guilty  of  concealing  such  a  person  as 
is  described  in  the  law  and  in  the  indictment.  The  149th  sec- 
tion of  the  criminal  code,  for  a  violation  of  which  the  plaintiff 
is  indicted,  does  most  distinctly  recognise  the  existence  of  the 
institution  of  slavery  in  some  of  these  United  States,  and 
whether  the  constitution  and  laws  of  this  state  have  or  have 
not  provided  adequate  remedies  to  enforce  within  its  jurisdiction 
that  obligation  of  service,  it  has  provided  by  this  penal  sanc- 
tion, that  none  shall  harbor  or  conceal  a  slave  within  this  state, 
who  owes  such  service  out  of  it.  Every  state  or  government 
may  or  may  not,  as  it  chooses,  recognise  and  enforce  this  law  of 
comity.  And  to  this  extent  this  state  has  expressly  done  so. 
If  we  should,  therefore,  regard  ourselves  as  a  distinct  and  sepa- 
rate nation  from  our  sister  states,  still,  as  by  the  law  of  nations 
(Vattel,  B.  2,  ch.  10,  ^  132, 133, 134)  the  citizens  of  one  govern- 
ment have  a  right  of  passage  through  the  territory  of  another 
peaceably,  for  business  or  pleasure,  and  that  too  without  the 
latter's  acquiring  any  right  over  the  person  or  property  (Vattel, 
B.  2,  §  107,  109),  we  could  not  deny  them  this  international 
right  without  a  violation  of  our  duty.  Much  less  could  we  ,di8r 
regard  their  constitutional  right,  as  citizens  of  one  of  the  states, 
to  all  the  rights,  immunities,  and  privileges  of  citizens  of  the 
several  states.  It  would  be  startling  indeed  if  we  should  deny 
our  neighbors  and  kindred  that  common  right  of  free  and  safe 
passage  which  foreign  nations  would  hardly  dare  deny.  The 
recognition  of  this  right  is  no  violation  of  our  constitution.  It 
is  not  an  introduction  of  slavery  into  this  state,  as  was  contended 
in  argument,  and  the  slave  does  not  become  free  by  the  consti- 
tution of  Illinois  by  coming  into  the  state  for  the  mere  purpose 
of  passage  through  it." 

Another  case  cited  by  the  respondent's  counsel,  was  the  C<ymr 
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numweaUh  y.  ^ves  (18  Pickering's  Rep.  193).  In  this  case  the 
owner  brought  her  slave  with  her  from  New  Orleans  to  Boston, 
on  a  visit  to  her  father,  with  whom  she  intended  to  spend  five 
or  six  months,  and  then  return  with  the  slave  to  New  Orleans. 
The  slave  being  brought  up  on  habeas  corpus,  the  court  ordei'ed 
her  discharge.  The  case  was  fully  argued,  and  Chief  Justice 
Shaw  closes  a  very  elaborate  opinion  with  these  words :  "Nor 
do  we  give  any  opinion  upon  the  case,  where  an  owner  of  slaves 
in  one  state  is  bond  fide  removing  to  another  state  where  slavery 
is  allowed,  and  in  so  doing  necessarily  passes  through  a  free 
state,  or  where  by  accident  or  necessity  he  is  compelled  to  touch 
or  land  therein,  remaining  no  longer  than  necessary.'' 

I  have  quoted  largely  from  the  opinions  in  these  eases,  in 
order  that  it  may  be  understood  clearly  what  is  presented  by 
them  as  their  governing  principle.  The  respondent's  counsel 
insists  it  is  this :  That  by  the  law  of  nations,  an  owner  of  a 
slave  may,  either  from  necessity  or  in  the  absence  of  all  inten- 
tion to  remain,  pass  with  such  slave  through  a  state  where 
slavery  is  not  legalized,  on  his  way  from  one  slave  state  to 
^another,  and  that  during  such  transit  through  the  free  state  the 
slave  cannot  assert  his  freedom. 

I  admit  that  this  is  the  principle  of  these  cases,  and  I  now 
propose  to  consider  it.  Each  case  denies  that  the  right  of  tran- 
sit can  be  derived  from  the  provision  of  the  constitution  of  the 
United  States  respecting  fugitive  slaves,  and,  where  an  opinion 
was  expressed,  places  the  right  upon  the  law  of  nations. 

Writers  of  the  highest  authority  on  the  law  of  nations  agree 
that  strangers  have  a  right  to  pass  with  their  property  through 
the  territories  of  a  nation.  (Vattel,  B.  2,  ch.  9,  §§  123  to  136. 
Pufendorf,  B.  3,  ch.  3,  §§  5  to  10.)  And  this  right,  which  exists 
by  nature  between  states  wholly  foreign  to  each  other,  undoubt- 
edly exists,  at  least  as  a  natural  right,  between  the  states  which 
eompose  our  Union. 

But  we  are  to  look  further  than  this,  and  to  see  what  the  law 
of  nations  is  when  the  property  which  a  stranger  wishes  to  take 
with  him  is  a  slave. 

The  property  which  the  writers  on  the  law  of  nations  speak 
of  is  merchandise  or  inanimate  things.  And  by  the  law  of 
nature  these  belong  to  their  owner.    (Institutes  of  Just.,  B.  1, 
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t.  2,  §  2.)  But  those  writers  nowhere  speak  of  a  right  to 
pass  through  a  foreigu  country  with  slaves  as  property.  On 
tlie  contrary,  they  all  agree  that  by  the  law  of  nature  alone  no 
one  can  have  a  property  in  slaves.  And  they  also  hold  that^ 
even  where  slavery  is  established  by  the  local  law,  a  man  can* 
not  have  that  full  and  absolute  property  in  a  person  which  he 
may  have  in  an  inanimate  thing.  (Pufendorf,  B.  6,  ch.  3,  §  7.) 
It  can  scarcely,  therefore,  be  said,  that  when  writers  on  the  law 
of  nations  maintain  that  strangers  have  a  right  to  pass  through 
a  country  with  their  merchandise  or  property,  they  thereby 
maintain  their  right  to  pass  with  their  slaves. 

But  the  property  or  merchandise  spoken  of  by  writers  on  the 
law  of  nations  which  the  stranger  may  take  with  him,  being 
mere  inanimate  things,  can  have  no  rights  ;  and  the  rights  of 
the  owner  are  all  that  can  be  thought  of.  It  is,  therefore,  neces- 
sary to  look  still  further  and  to  see  what  is  the  state  of  things, 
by  the  law  of  nature,  as  affecting  the  rights  of  the  slave,  when 
an  owner  finds  himself,  from  necessity,  with  his  slave  in  a  coun- 
try where  slavery  is  not  legalized  or  is  not  upheld  by  law. 

It  is  generally  supposed  that  freedom  of  the  soil  from  slavery 
is  the  boast  of  the  common  law  of  England,  and  that  a  great 
truth  was  brought  to  light  in  Somerset's  case.  This  is  not  so. 
Lord  Mansfield  was  by  no  means,  so  far  as  the  rest  of  the  world 
is  concerned,  the  pioneer  of  freedom.  Whatever  honor  there 
may  be  in  having  first  asserted  that  slavery  cannot  exist  by  the 
law  of  nature,  but  only  by  force  of  local  law,  that  honor  among 
modern  nations  belongs  to  France,  and,  among  systems  of  juris- 
prudence, to  the  civil  law.  The  case  of  Somerset  did  not 
occur  until  the  year  1772,  and  in  1738  a  case  arose  in  France  in 
which  it  was  held  that  a  negro  slave  became  free  by  being 
brought  into  France.     (13  Causes  G^l^bres,  49.) 

But  in  truth  the  discovery  that  by  nature  all  men  are  free, 
belongs  neither  to  England  nor  France,  but  is  as  old  as  ancient 
Rome  ;  and  the  law  of  Borne  repeatedly  asserts  that  all  men  by 
nature  are  free,  and  that  slavery  can  subsist  only  by  the  laws 
of  the  state.  ''  Bella  etenim  orta  sunt,  et  capHvUates  sectUa 
ei  servUtUes  qua  sunt  naturaU  juri  contraria ;  jure  enim,  nor 
twrali  amnes  homines  ab  initio  Itberi  nascebantur.'^  (Institutes, 
B.  1,  t,  2,  8.   2.)     "Jfaturalia  quidem  jura^  qua  apud  omnes 
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<rtni€s  periBque  servarUuVy  divina  quadam  pravidtniia  consH- 
tuia^  semper  firma  atque  immuteJnlia  permanent"  (Institutes, 
B.  1,  T.  2,  S.  11 ;   Digest,  B.  1,  T.  1,  s.  4  ;  B.  1,  T.  5,  as.  4,  5.) 

The  writers  on  the  law  of  nations  uniformly  maintain  the 
same  principle,  viz.  that  by  the  law  of  nature  all  men  are  free, 
and  that  where  slayery  is  not  established  and  upheld  by  the 
law  of  the  state  there  can  be  no  slaves.  (Grotius,  B.  2,  eh.  22, 
8.  11 ;  Hobbes  De  Give,  B.  1,  ch.  1,  s.  3.  Pufendorf  (Borbey- 
rac)  Droit  de  la  Nature,  B.  3  ch.  2,  ss.  1,  2,  B.  6,  cb.  3,  s.  2.) 

The  same  writers  also  hold  that  by  the  law  of  Nature  one 
race  of  men  is  no  more  subject  to  be  reduced  to  slavery  than 
other  races.    (Pufendorf,  B.  3,  ch.  2,  s.  8.) 

When  we  are  considering  a  master  and  slave  in  a  free  state, 
where  slavery  is  not  upheld  by  law,  we  must  take  into  view  all 
these  principles  of  the  law  of  nature,  and  see  how  they  are  re- 
spectively to  be  dealt  with  according  to  that  law  ;  for  it  will  be 
remembered  that  the  master  can  now  claim  nothing  excefpt  by 
virtue  of  the  law  of  nature.  He  claims  under  that  law  a  right 
to  pass  through  the  country.  That  is  awarded  to  him.  But  he 
claims  in  addition  to  take  his  slave  with  him  ;  but  upon  what 
ground  ?  That  the  slave  is  his  property.  By  the  same  law, 
however,  under  which  he  himself  claims,  that  cannot  be ;  for 
the  law  of  nature  says  that  there  can  be  no  property  in  a 
slave. 

We  must  look  still  further  to  see  what  is  to  be  done  with  the 
claims  of  the  slave.  There  being  now  no  law  but  the  law  of 
nature,  the  slave  must  have  all  bis  rights  under  that,  as  well  as 
the  master  ;  and  it  is  just  as  much  the  slave's  right  under  that 
to  be  free  as  it  is  the  master's  to  pass  through  the  country.  It 
is  very  clear,  therefore,  that  the  slave  has  a  right  to  his  freedom, 
and  that  the  master  cannot  have  a  right  to  take  him  with  him. 

As  the  cases  cited  by  the  respondent's  counsel  all  rest  the 
master's  right  of  transit  exclusively  upon  the  law  of  nations, 
and  admit  that  he  cannot  have  it  under  any  other  law,  I  have 
thus  followed  out  that  view,  perhaps  at  unnecessary  length,  in 
order  to  see  to  what  it  would  lead.  In  order  to  prevent  any 
misapprehension  as  to  the  identity  of  the  law  of  nature  and  the 
law  of  nations,  I  will  close  my  observations  upon  this  part  of 
the  case  with  a  citation,  upon  that  point,  from  Yattel.     (Preli- 
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minaries,  §  6.)  "  The  law  of  nations  is  originally  no  more  than 
the  law  of  nature  applied  to  nations." 

I  ought  also  to  notice  here  that  the  respondent's  counsel, 
upon  the  authority  of  the  case  in  Illinois,  insisted  that  this  right 
of  transit  with  slaves  is  strengthened  by  that  clause  in  the  con- 
stitution of  the  United  §tatcs  which  declares  that  "  The  citi- 
zens of  each  state  shall  be  entitled  to  all  the  privileges  and  im- 
munities of  citizens  in  the  several  states."  The  case  in  Indiana, 
on  the  other  hand,  says  expressly  that  the  right  does  not  depend 
upon  any  positive  law. 

I  think  this  remark  must  have  found  its  way  into  the  opinion 
of  the  judge  who  decided  the  Illinois  case  without  due  conside- 
ration. I  have  always  understood  that  provision  of  the  consti- 
tution to  mean  (at  least  so  far  as  this  case  is  concerned)  that  a 
citizen  who  was  absent  from  his  own  state,  and  in  some  other 
state,  was  entitled  while  there  to  all  the  privileges  of  the  citi- 
zens of  that  state.  And  I  have  never  heard  of  any  other  or 
different  meaning  being  given  to  it.  It  would  be  absurd  to  say 
that  while  in  the  sister  state  he  is  entitled  to  all  the  privileges 
secured  to  citizens  by  the  laws  of  all  the  several  states  or  even 
of  his  own  state  ;  for  that  would  be  to  confound  all  territorial 
limits,  and  give  to  the  states  not  only  an  entire  community,  but 
a  perfect  confusion  of  laws.  If  I  am  right  in  this  view  of  the 
matter,  the  clause  of  the  constitution  relied  upon  cannot  help 
the  respondent ;  for  if  he  is  entitled  while  here  to  those  privi- 
leges only  which  the  citizens  of  this  state  possess,  he  cannot  hold 
his  slaves. 

I  must  also  here  notice  some  other  similar  grounds  insisted 
upon  by  the  respondent's  counsel. 

He  cites  Vattel  (B.  2,  ch.  8,  s.  81)  to  prove  that  the  goods  of 
an  individual  as  regards  other  states  are  the  goods  of  his  state. 
I  have  already  shown  that  by  the  law  of  nature,  about  which 
alone  Vattel  is  always  ^peaking,  slaves  are  not  goods ;  and  I 
may  add  that  what  Yattel  says  in  the  passage  to  which  the 
counsel  refers  has  no  connexion  with  the  right  of  transit 
through  a  foreign  country.  Besides,  in  the  case  from  Illinois 
referred  to  by  respondent's  counsel,  the  court  distinctly  declare 
(Willard  v.  Peopk,  4  Scammon's  Rep.  471)  that  they  "  cannot 
see  the  application  to  this  case  of  the  law  of  nations  in  relation 
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to  the  domicil  of  the  owner  fixing  the  condition  of  and  securing 
the  right  of  property  in  this  slave,  and  r^arding  the  slave  as  a 
part  of  the  wealth  of  Loaisiana,  and  our  obligation  of  comity 
to  respect  and  enforce  that  right." 

The  respondent's  counsel  also  refers  to  those  provisions  of  the 
constitution  of  the  United  States  which  relate  to  fugitive  slaves 
and  to  the  regulation  of  commerce  among  the  several  states. 
With  regard  to  the  first  of  these  provisions,  which  the  counsel 
insists  recognises  and  gives  a  property  in  slaves,  it  is  sufficient 
to  say,  that  although  the  supreme  law  of  the  land  in  respect  to 
fugitive  slaves,  and  as  such  entitled  to  unquestioning  obedience 
from  all,  it  is,  so  far  as  everything  else  is  concerned,  the  same 
as  if  there  were  no  such  provision  in  the  constitution.  This  has 
been  so  held  in  cases  almost  without  number,  and  is  held  in  each 
of  the  three  cases  cited  by  the  respondent's  counsel,  and  upon 
which  I  have  before  commented. 

As  for  the  provision  of  the  constitution  in  relation  to  com- 
merce among  the  states,  it  has  been  often  held,  that  notwith- 
standing this  provision,  the  states  have  the  power  impliedly 
reserved  to  Ihem  of  passing  all  such  laws  as  may  be  necessary 
for  the  preservation,  within  the  state,  of  health,  order,  and  the 
well  being  of  society,  or  laws  which  are  usually  called  sanative 
and  police  regulations.  {Passenger  cases,  7  Howard  S.  C.  R. 
28?;  License  cases,  5  lb.  504 ;.  Blackbird  Creek  Marsh  Cam- 
pony,  2  Peters,  250  ;  J^Tew  York  v.  Miln,  11  Peters,  130  ;  Brown 
T.  State  of  Maryland,  12  Wheat.  419  ;  Grotes  v.  Slaughter,  15 
Peters,  511.)  Laws  regulating  or  entirely  abolishing  slavery, 
or  forbidding  the  bringing  of  slaves  into  a  state,  belong  to  this 
class  of  laws,  and  a  right  to  pass  those  laws  is  not  aflfected  by 
the  constitution  of  Ihe  United  States.  This  view  of  the  subject 
is  taken  by  the  three  cases  upon  which  the  counsel  mainly  relies. 

It  remains  for  me  to  consider  how  far  the  local  law  of  New 
York  affects  this  case,  and  distinguishes  it  from  the  cases  in 
Indiana  and  Illinois. 

To  go  back,  first,  to  the  right  of  transit  with  slaves,  as  it  is 
claimed  to  exist  by  the  natural  law :  it  appears  to  be  settled  in 
the  law  of  nations,  that  a  right  to  transit  with  property  not 
only  exists,  but  that,  where  such  right  grows  out  of  a  necessity 
created  by  the  vis  major^  it  is  a  perfect  right,  and  cannot  be  law- 


CASES  OF  PRACTICE,  Ac.    .  715 

The  People  v.  Lemmon. 

fuUj  refused  to  a  stranger.  (Vattel,  B.  2,  ch.  9,  s.  123 ;  lb. 
Preliminaries,  s.  17  ;  Pufendorf,  B.  8,  ch.  3,  s.  9.)  In  this  case 
it  is  insisted  that  the  respondent  came  here  with  his  slaves  from 
necessity,  the  return  having  so  stated,  and  the  demurrer  admit- 
ting that  statement.  It  is  perfectly  true  that  the  demurrer  ad- 
mits whatever  is  well  pleaded  in  the  return.  But  if  the  return 
intended  to  state  a  necessity  created  by  the  vis  major,  it  has 
pleaded  it  badly  ;  for  it  only  alleges  a  necessity,  without  saying 
what  kind  of  necessity ;  and,  as  it  does  not  allege  a  necessity 
created  by  the  vis  majors  the  demurrer  has  not  admitted  any 
such  necessity.  Where  the  right  of  transit  does  not  spring 
from  the  vis  major,  the  same. writers  agree  that  it  may  be  law- 
fully refused.    (lb.) 

But,  however  this  may  be,  it  is  well  settled  in  this  country, 
and  so  far  as  I  know  has  not  heretofore  been  disputed,  that  a 
state  may  rightfully  pass  laws,  if  it  chooses  to  do  so,  forbidding 
the  entrance  or  bringing  of  slaves  into  its  territory.  This  is 
so  held  even  by  each  of  the  three  cases  upon  which  the  respond- 
ent's counsel  relies.  {Commonvoealth  v.  Ayres,  18  Pick.  R.  221 ; 
WUlard  v.  tfie  Peopk,  4  Scammon's  Rep.  471 ;  Case  of  SewalCs 
Slaves,  3  Am.  Jurist,  404.) 

The  laws  of  the  state  of  New  York  upon  this  subject  appear 
to  me  to  be  entirely  free  from  any  uncertainty.  In  my  opinion 
they  not  only  do  not  uphold  or  legalize  a  property  in  slaves 
within  the  limits  of  the  state,  but  they  render  it  impossible  that 
such  property  should  exist  within  those  limits,  except  in  the  sin- 
gle instance  of  fugitives  from  labor  under  the  constitution  of 
the  United  States. 

The  revised  statutes  (vol.  1,  656, 1st  Ed.,)  re-enacting  the  law 
of  1817,  provide  that  "no  person  held  as  a  slave  shall  be  im- 
ported, introduced  or  brought  into  this  state,  on  any  pretence 
whatever,  except  in  the  cases  hereinafter  specified.  Every  such 
person  shall  be  free.  Every  person  held  as  a  slave  who  hath 
been  introduced  or  brought  into  this  state  contrary  to  the  laws 
in  force  at  the  time  shall  be  free."    (S.  1.) 

The  cases  excepted  by  this  section  are  provided  for  in  the  six 
succeeding  sections.  The  second  section  excepts  fugitives  under 
the  constitution  of  the  United  States ;  the  third,  fourth,  and 
fifth  sections  except  certain  slaves  belonging  to  immigrantSi  who 
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may  continiie  to  be  held  as  apprentices  ;  the  seventh  section  pro- 
vides that  families  coming  here  to  reside  temporarily  may  bring 
with  them  and  take  away  their  slaves ;  and  the  sixth  section 
contains  the  following  provision  : 

'*  Any  person  not  being  an  inhabitant  of  this  state,  who  shall 
be  travelling  to  or  from,  or  passing  through  this  state,  may 
bring  with  him  any  person  lawfully  held  by  him  in  slavery,  and 
may  take  such  person  with  him  from  this  state  ;  but  the  person 
80  held  in  slavery  shall  not  reside  or  continue  in  this  state  more 
than  nine  months  ;  and  if  such  residence  be  continued  beyond 
that  time,  such  person  shall  be  free/' 

Such  was  and  had  always  been  the  law  of  this  state,  down  to 
the  year  1841.  The  legislature  of  that  year  passed  an  act 
amending  the  revised  statutes,  in  the  following  words,  viz. 
"  The  3d,  4th,  5th,  6th  and  7th  sections  of  title  7,  chapter  20, 
of  the  Ist  part  of  the  revised  statutes  are  hereby  repealed." 

The  6th  section  of  the  revised  statutes,  and  that  alone,  con- 
tained an  exception  which  would  have  saved  the  slaves  of  the 
respondent  from  the  operation  of  the  first  section.  The  l^isla- 
ture,  by  repealing  that  section,  and  leaving  the  1st  in  fall  force, 
have,  as  regards  the  rights  of  these  people  and  of  their  master, 
made  them  absolutely  free ;  and  that  not  merely  by  the  legal 
effect  of  the  repealing  statute,  but  by  the  clear  and  deliberate 
intention  of  the  legislature.  It  is  impossible  to  make  this  more 
clear  than  it  is  by  the  mere  language  and  evident  objects  of  the 
two  acts. 

It  was,  however,  insisted  on  the  argument  that  the  words 
"  imported,  introduced,  or  brought  into  this  state,"  in  the  1st 
section  of  the  revised  statutes,  meant  only  ^Mntroduced  or 
brought"  for  the  purpose  of  remaining  here.  So  they  did 
undoubtedly  when  the  revised  statutes  were  passed,  for  an 
express  exception  followed  in  the  6th  section  giving  that  mean- 
ing to  the  1st.  And  when  the  legislature  afterward  repealed  the 
6th  section,  they  entirely  removed  that  meaning,  leaving  the 
first  section,  and  intending  to  leave  it,  to  mean  what  its  own 
explicit  and  unreserved  and  unqualified  language  imports. 

Not  thinking  myself  called  upon  to  treat  this  case  as  a  casuist 
or  legislator,  I  have  endeavored  to  discharge  my  duty  as  a 
judge  in  interoreting  and  applying  the  laws  as  I  find  them. 
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Did  not  the  law  seem  to  me  so  clear,  I  might  feel  greater 
regret,  that  I  have  been  obliged  to  dispose  so  hasti(^  of  a  case 
involving  such  important  consequences.  * 

My  judgment  is.  that  the  eight  colored  persons  mentioned  in 
the  writ  be  discharged. 

There  are  two  acts  of  congress  bearing  upon  the  questions  in  this  ease,  and 
illustrating  the  views  of  congress,  as  to  its  power,  under  the  constitution,  oyer  the 
introduction  into  any  of  the  states,  of  free  colored  persons  or  slave?,  brought  from 
foreign  countries^  or  transported  coastwise  from  one  state  to  another. 
*  The  first  is  the  act  of  1808,  ch.  10,  entitled  "An  act  to  prevent  the  importation 
of  oertaiu  persons  into  certain  states,  where,  by  the  laws  thereof  their  admission 
is  prohibited."  (2  U.  S.  Statutes  at  Large,  205.)  This  act  forbids  any  master  of 
a  vessel,  or  other  person,  "  importing,  or  bringing  any  negro,  mulatto,  or  other 
person  of  color,  not  being  a  native,  a  citizen,  or  registered  seaman  of  the  United 
States,  or  seamen  natives  of  countries  beyond  the  cape  of  Good  Hope,  into  any 
port  or  place  of  the  United  State?,  which  port  or  place  shall  be  situated  in  any 
state,  which,  by  law,  has  prohibited,  or  shall  prohibit,  the  admission  or  importa* 
tion  of  such  negro,  mulatto,  or  other  person  of  color." 

The  other  act  is  the  first  law  prohibiting  the  foreign  slave  trade  (2  U.  S.  Statutes 
at  Large,  426,  sess.  2,  ch.  22,  1807);  Tlie  title  of  the  act  is,  "an  act  to  prohibit 
the  importation  of  slaves,  into  any  port  or  place  within  the  jurisdiction  of  the 
United  States,  from  and  after  the  first  day  of  January,  in  the  year  of  our  Lord 
1808."  The  reader  must  judge  how  far  the  following  sections  of  this  act,  are  in 
subordination  to  or  independent  of  the  general  purpose  of  the  act,  as  expressed  in 
its  title. 

'*  Sec  9.  And  be  it  farther  enacted.  That  the  captain,  master,  or  commander  of 
any  ship  or  vessel,  of  the  burthen  of  forty  tons  or  more,  from  and  after  the  first 
day  of  January,  one  thousand  eight  hundred  and  eight  sailing  coastwise,  from 
any  port  in  the  United  States,  to  any  port  or  place  within  the  jurisdiction  of  the 
same,  having  on  board  any  negro,  mulatto,  or  person  of  color,  for  the  purpose  of 
transporting  them  to  be  sold  or  diAposed  of  as  slaves,  or  to  be  held  to  service,  o^ 
labor,  shall,  previous  to  the  departure  of  such  ship  or  vessel,  make  out  and  sub- 
scribe, duplicate  manifests  of  every  such  negro,  mulatto,  or  person  of  color, 
on  board  snch  ship  or  vessel,  therein  specifying  the  name  and  sex  of  each 
person,  their  age  and  stature,  as  near  as  may  be,  and  the  class  to  which  they 
respectively  belong,  whether  negro,  mulatto,  or  persons  of  color,  with  the  name 
and  place  of  residence,  of  every  owner  or  shipper  of  the  same,  and  shall  deliver 
such  manifests  to  the  collector  of  the  port,  if  there  be  one,  otherwise  to  the  sur- 
veyor, before  whom  the  captain,  master,  or  commander,  together  wi^h  the  owner, 
or  shipper,  shall  severally  swear  or  affirm,  to  the  best  of  their  knowledge  and 
belief,  that  the  persons  therein  specified  were  not  imported,  or  brought  into  the 
United  States,  from  and  after  the  first  day  of  January,  one  thousand  eight  hundred 
and  eight,  and  that  under  the  laws  of  the  state,  they  are  held  to  service  or  labor: 
AVhereupon  the  said  collector  or  surveyor  shall  certify  the  same,  on  the  said  mani- 
fests, one  of  which  he  shall  return  to  the  said  captain,  master,  or  commander, 
with  a  permit,  specifying  thereon  the  number,  names,  and  general  description  of 
such  persons^  and  authorizing  him  to  proceed  to  the  port  of  destination.    And  if 


^ 


Y18  CASES  IN  THE  SUPERIOR  COURT. 

»  ■  ■ 

The  People  ▼.  Lcmmon. 

anj  shipior  renel,  being  laden  and  de^itined  aa  aforesaid,  shall  de[wrt  from  Uie 
port  where  ahe  may  then  be,  without  the  captain,  roaster,  or  commaDder,  hsTing 
first  made  out  and  subscribeil  duplicate  oianifests^  of  e?erj  negro,  mulatto,  ssd 
person  of  color,  on  board  such  ship  or  vessel  as  aforesaid,  aud  without  having  pre- 
Tiou»ty  delivered  the  Mime  to  the  said  collector,  or  surveyor,  and  obtained  a  per* 
mir,  in  manner  as  herein  required,  or  shall,  previous  to  her  arrival  at  the  portcf 
her  destination,  take  on  board  anv  negro,  mulatto,  or  person  of  eolor,  other  thaa 
tbo^  specified  in  the  manifests,  as  aforesaid,  every  such  f^hip  or  vessel,  together 
witli  her  tackle,  apparel,  and  furniture,  shall  be  forfeited  to  the  use  of  the  United 
States^  and  may  be  seized,  pnieecuted,  and  condemned,  in  any  court  of  the  United 
States,  having  jurisdiction  tJiereof :  and  the  captain,  master,  or  eomraander  of  every 
such  ship  or  vessel,  shall  moreover,  forfeit  for  every  such  negro^  mulatto,  or  person 
of  color,  so  transported,  or  taken  on  board,  contrary  to  the  provisions  of  thn  set, 
the  sum  of  one  thousand  dollars,  one  moiety  thereof  to  the  United  States^  tnd 
the  otht'r  moiety  to  the  use  of  any  person,  or  persona^  who  skall  sue  for,  and 
prosecute  the  same  to  effoct" 

"See.  10.  And  be  it  further  enacted.  That  the  captain,  master,  or  eommander, 
of  every  ship  or  vessel,  of  the  burthen  of  forty  tons  or  more,  from  and  alter  the 
first  day  of  January,  one  thousand  eight  hundred  and  eighty  sailing  coastwise,  and 
having  on  board  any  negro,  mulatto,  or  person  of  color,  to  sell  or  dk!|H)se  of  ss 
•laves,  or  to  be  held  to  service  or  labor,  and  arriving  in  any  port  within  the  juris- 
diction of  the  United  States,  from  any  other  port  within  the  same,  shall,  pretioiis 
to  the  unlading  or  putting  on  shore,  any  of  the  persons  aforesaid,  oi  suffering 
them  to  go  on  shore,  delivt>r  to  tlie  collect >r,  if  there  be  one,  or  if  not,  to  the  SG^ 
veror  r»*eiding  at  the  port  of  her  arrival,  the  manifest  certified  by  the  collector, 
or  surveyor  of  the  port,  from  whence  she  sailed,  as  herein  before  directed,  to  the 
truth  of  which,  before  such  officer,  he  shall  swear  or  affirm ;  and  if  the  collectot 
or  surveyor  shall  be  satisfied  therewith,  he  shall  thereupon  grant  a  permit  for 
unlading  or  suffering  such  negro^  mulatto,  or  person  of  culor,  to  be  put  on  shor^ 
and  if  the  captain,  master,  or  commander  of  any  such  ship  or  vessel  being  ladea 
aa  aforesaid,  shall  neglect  or  refuse  to  deliver  the  manifest,  at  the  time,  and  in  tbt 
manner  herein  directed,  or  shall  land  or  put  on  shore,  any  negro^  mulatto^  or  pe^ 
aon  of  color,  for  the  purpose  aforesaid,  before  he  shall  hav«  dt* livered  his  mnnifest, 
as  aforesaid,  and  if  obtaineil,  a  pennit  for  that  purpose,  every  such  ciptain,  mss^ 
ter,  or  commander,  shall  forfeit  and  pay  ten  thousand  dollars,  one  moiety  thtfeof, 
to  the  United  States,  the  other  moiety  to  the  use  of  any  person  or  persons  who 
shall  sue  for  and  prosecute  the  same  to  effect 

ITote  by  the  present  Reporter. — Although  the  above  case  was  heard  by  Ifr.  Ji» 
tiee  Paine,  as  a  supreme  court  commissioner,  not  as  a  judge  of  the  superior  etiurti 
and  wa^  therefore,  decide<l  by  him  without  consultation  with  any  of  his  hreihres, 
yel,  the  extreme  importance  of  the  questions  of  constitutional  and  of  nstionsl 
law,  which  its  discussion  involved,  seemed  to  the  reporter  to  justify  its  exeeption 
from  the  ge*<eral  rule,  which  he  holds  himself  bound  to  observe,  namely,  not  to 
publish  any  decision,  resting  only  upon  the  authority  of  a  single  judge. 

As  an  appeal  to  the  supreme  court,  from  the  judgment  of  Mr.  Justice  Paine,  ii 
now  pending,  it  would  be  manifestly  improper,  to  give  any  intimation,  as  to  the 
probable  concurrence  or  dissent^  of  his  associates,  had  they  been  consulted. 
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ACCOUNT. 
See  KxTCUTOBs  and  Administratobs. 


ACTION  ON  THE  CASEL 


See  Stbketb,  6,  6.- 


AGENT. 


See  Wrrn9s\  1. 


AGREEMENT. 

1.  A  contract  for  Uie  purchfue  of  arti- 
cles deliverable  on  a  future  day,  to  be 
manufactured  by  the  vendor,  is  a  con- 
tract for  work  and  labor,  and  tbere- 
fore  is  not  within  the  Statute  of 
Frauds,  even  when  all  the  materials 
are  furnished  by  the  manufacturer 
Rob*rt9on  y.  Vaughn,  1 

3.  The  law  was  so  settled  hj  the  deci- 
sion of  the  Supreme  Court  in  Jewett  v. 
J^UK  8  Oowen,  216 ;  and  if  th«t  deci- 
sion M  erroneous,  the  Court  of  Appeals 
is  alone  competent  to  correct  the 
error.  id. 

8.'  iStm^iA— That  the  law  is  otherwi^ 
settled  in  England  and  in  Massachu- 
setts, id. 

4.  QuM. — ^Whether  a  new  statute  simi- 
lar to  Geo^  IV.,  «.  14k  is  ^oi  re- 
quired  f  id. 


6.  A  contract  made  in  violation  of  ft 
statute,  having  a  merely  local  or  mu- 
nicipal application,  is  as  illegal  as  if 
the  statute  in  question  had  been  one 
of  universal  application.  Beman  y. 
TuffHot,  168 

6.  A  contract  to  construct  a  roof  upon 
a  building  in  the  city  of  New  York, 
is  void,  and  cannot  be  enforced,  unless 
the  same  is  to  be  (ire-prooC  and  equally 
ca{>able  of  withstanding  the  influence 
of  fire,  as  slate,  tin,  copper,  zinc,  or 
any  other  fire-proof  material,  in  ac- 
cordance with  the  statute  passed  April 
4,  1849.  A  roof  constructed  other- 
wise, is  in  violation  of  the  statute,  and 
no  compensation  can  be  recovered 
therefor.  id. 

7.  An  agreement  by  a  creditor,  to  take 
from  his  debt«ir,  stock  in  an  iiieor}^»o- 
rated  company,  at  its  par  value,  and 
to  appro|)riate  the  same,  on  account 
of  the  debt  due  the  creditor,  will  be 
construed  as  relating,  exclusively,  to 
that  portion  of  the  debt  which  is  un- 
secured ;  and  it  will  be  extinguished 
by  the  assignment  of  that  debt  to  a 
third  person,  with  the  assent  of  the 
debt«»r.  Or,  if  not  extinguished,  it 
follows  the  debt, 'and  its  performance 
devolves  upon  the  persson  to  whom 
the  debt  is  assigned.  Haggerty  v.  TTu 
Allaire  Wwh^  280 

h.  An  agreement  between  mortirager 
and  mortgagee,  to  raise  the  interest 
upon  a  bond  and  mortgage,  from  six 
to  seven  |>er  cent,  is  valid  in  law :  the 
considerntion  of  forbearance  being 
neeessarilv  implied,  and  the  conlinn- 
ance  of  the  agreement  being  uecessa- 
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rOj  eo^xtentiTC^  with  th«  forbear- 

id. 


t.  Bach  an  agreement  ia  binding  npon 
purchaaers  of  the  mortgaged  premieeiit 
though  made  after  the  purehase  by 
them,  if  it  appears  that  the  agree- 
ment has  been  adopted  and  acted 
upon  bj  them.  id, 

10.  Where  a  ereditor  took  from  a 
debtor  owinc  him  $892  81,  a  note  for 
$822  88,  made  bj  a  third  person,  pay- 
able to  the  order  of,  and  mdorsea  bj 
the  maker,  and  by  him  «nly,  and  gare 
a  writing,  stating  that  the  note  was 
received  **on  account,  without  re- 
course," and  on  the  maker's  failing  to 

Eay  the  note,  brought  a  suit  agarast 
is  debtor,  on  the  original  iudebted- 
ness :  Held  that  the  writing  imported 
an  acceptance  of  the  note  as  absolute 
payment,  and  that  a  contemporaneous 
Terbal  agreement  to  accept  it  as  a  con- 
ditional payment,  could  not  be  showa 
OrtneM  v.  friend  668 

11.  When  upon  the  trial  of  a  cause,  it  is 
doubtful  upon  the  evidence,  whether 
a  written  contract  for  the  sale  of 
goods,  signed  by  the  vendor,  and  deli- 
Tered  to  the  purcliaser,  was  delivered 
abiK>lntely  or  conditionally,  the  ques- 
tion, as  a  question  of  fact,  must  be 
submitted  to  the  jury.  When  a  con- 
dition outside  of  the  contract  is  an- 
nexed to  its  delivery,  the  purchaser 
most  be  allowed  a  reasonable  time 
for  its  performance,  and.  if  within  that 
time  he  tenders  a  performance,  the 
agreement  becomes  absolute.  Scott 
T.  Pent*,  672 

12.  When  a  part  of  such  a  written  con- 
tract ia  torn  off  by  violence,  by  a 
party  who  had  signed  and  delivered 
It,  he  is  presumed  to  have  destroyed 
it,  and  parole  evidence  of  its  contents 
may  therefore  be  given  without  notice 
to  produce  it  id 


trial,  of  a  motion  to  amend  a  plead- 
ing, is  not  the  sulject  of  an  axeeptioB. 
Brown  ▼.  MeOmne, 


fiae  GoKMOH  Cm 

Fbauds,  STATont  or. 
Stock  JoBBwa. 


AMENDMENT. 
1«  The  denial,  by  the  jndgi^  npon  the 


2.  An  amendment  of  a  bill  in  eqni^ 
not  altering  the  title  of  the  plainta 
to  the  reli^  sought,  nor  the  nators  or 
terma  of  the  relief  ia  to  be  regarded 
as  merely  formaL     Ciamn  v.  CMgi 

464 


8.  ffeldt  that  such  an  amendmeot, 
where  the  bill  had  been  taken  as  con- 
fessed by  a  defendant,  did  not  render 
a  subsequent  decree  against  him  irre- 
gular and  void,  although  he  had  ao 
notice  of  the  motion  to  amend,  nor 
waa  any  copy  of  the  amended  hiH 
served  on  him.  t^ 


AMERICAN  ART  UNION. 

1.  The  subscribers  to  the  Art  Uoion 
have  no  interest,  legal  or  equitable, 
in  the  property  of  the  assoeistion. 
Bennett  v.  l%e  American  Art  Vmon. 

614 

2.  If  the  annual  diatribotion  of  the 
works  of  art  belonging  to  the  ssKieia- 
tion  is  a  lottery,  prohibited  by  law, 
each  subseriber,  by  his  purchase  of  s 
share,  becomes  a  **p€trtieep»  eriaitaii" 

8.  Where  a  statutory  forfeiture  attaches 
upon  the  commission  of  an  offenec;  the 
title  of  the  owner  of  the  proper^  ii 
from  that  time  whoUy  divested,     id 

4^  If  the  annual  diatribotion  provided 
for  in  the  constitution  of  the  Art 
Union  is  an  illegal  lottery,  the  worki 
of  art  that  have  been  offered  for  die- 
tribu^on,  are  now,  by  force  of  the  sta- 
tutory forfeiture^  the  exclusive  pro- 
perty of  the  statCL  H 

APPEAL. 

An  order,  denying  an  application  for  ta 
allowance,  under  the  §  808  of  the 
code,  is  not  an  appealable  order.  (M 
T.  JHekeneon.  *** 

AaSESSMBNT 
See  RanjwiAPfc 
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BANKa 

1.  When  fnndii  are  deposited  with  a 
bank  to  be  applied  to  the  payment 
of  an  aeeepted  bill  payable  al  the 
bank,  the  preBumption  of  law  is,  that 
the  funds  belonged  to  the  aoeeptor,  as 
it  was  his  dntj  to  provide  them. 
ThaUker  t.  TIu  Bcmk  if  the  Btate  of 
New  York.  121 

t,  Henoe^  unless  this  presnmption  is 
eontradieted  by  prooC  the  aooeptor  is 
the  only  person  who  ean  maintain  an 
action  against  the  bank,  for  its  neglect 
in  not  applying  the  funds  deposited  to 

o  nAvniAnt.  nt  tJtA  Mil.  f|j^ 


the  payment  of  the  bilL 


Sw  A  bank  is  not  liable  for  the  n^lect 
of  an  offieer,  unless  it  appears  that  the 
ofReer  acted  as  the  agent  of  the  bank 
in  the  partieular  transaction,  which 
u  the  subject  of  eomplaint  id. 

4^  To  make  it  th^  du^  of  a  bank  to 
apply  moneys  deposited  to  the  pay- 
ment of  a  bill  or  note  of  the  depositor, 
the  assent  of  the  bank  to  receive  the 
deposit^  must  be  shown.  It  is  only  in 
relation  to  its  own  dealers  or  cus- 
tomers that  this  assent  of  the  bank 
can  be  implied.  id, 

5.  A  bank  is  not  bound  to  reeeiTe  on 
deposit  the  funds  of  every -man  who 
oilers  tliem  for  that  purpose.  It  has 
a  riffht  to  select  its  dealers^  and  the 
easkier  is  the  proper  officer  to  make 
the  selection.  id. 

6.  Hence,  the  bank  is  not  liable  for  the 
proper  application  of  a  deposit  made 
by  a  stranger,  unless  the  assent  of  the 
cashier  to  receive  the  money  as  that 
of  a  dealer,  is  proved.  Even  when  a 
bank  is  bound  to  receive  a  deposit,  to 
render  the  bank  liable  for  its  applica- 
tion, it  must  be  made  with  its  proper 
officer.  id 

*J,  When  there  is  a  receiving  as  well 
as  a  paying  teller,  the  former  alone 
has  any  authority  from  the  bank,  by 
virtue  of  his  office,  to  receive  depo- 
nt&  id 


8.  A  paying  teller,  on  reoeiTtng  the 

Vol.  V.  46 


funds  of  a  stranger  upon  a  promise 
to  apply  them  in  the  payment  of  a 
bill  or  note^  acts  as  the  agent  of  the 
party,  not  of  the  bank,  and  conse- 
quently the  bank  is  not  liable  for  any 
breaeh  or  neglect  of  his  assumed 
duty.  id 

BANKRUPT  ACT. 

1.  There  is  a  manifest  distinction  be- 
tween acts  which  are  unlawful  under 
the  bankrupt  act  of  1841,  and  acts 
which  are  in  themselves  fraudulent. 
North  Americnn  Fire  Im,  Oo.  v.  Greh 
ham.  197 

2.  Thus  the  giving  of  preferences  by 
the  bankrupt*  are  unlawful  acts^  and 
would  have  prevented  the  granting 
of  the  discharge;  but  such  prefer- 
ences are  not  such  fraudulent  acts  as 
will  impeach  a  discharge  when  ob- 
tained, id. 


BILL  OF  LADING. 

1.  Under  a  bill  of  lading  in  the  usual 
form,  the  conveyance  and  delivery  of 
the  goods  is  a  condition  precedent  to 
the  right  of  the  ship-owner  or  master 
to  the  payment  of  freight  Phelpt  v. 
Williammm.  578 

2.  Hence,  freight  paid  in  advance,  if 
the  goods  iuive  not  been  carried  and 
delivered  according  to  the  bill  of 
lading,  may  in  all  cases  be  recovered 
back,  unless  there  is  a  special  agree- 
ment to  the  contrary.  id 

8.  The  rights  of  the  shipper  in  this 
respect,  are  not  aifected  by  the  excep- 
tion in  the  bill  of  lading  of  the  dan- 
gers of  the  seas.  The  effect  of  this 
clause  is  only  to  exempt  the  ship 
owner  from  his  common  law  liability 
for  the  value  of  tiie  goods  when  lost 
by  the  perils  of  the  sea.  id 


Heid,  that  the  plaintiff  was  entitled 
to  recover  back  the  freight  which  he 
had  advanced,  on  goods  shipped  fbr 
California,  although  the  voyage  had 
been  broken  up  and  the  delivery  of 
the  goods  prevented  by  the  dani^ers 
of  the  sea,  there  being  no  evidenoe 
Qf  a  special  contract  varying  that 
contained  in  the  bill  of  ladin§^       id. 
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BUJ^  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

1.  A  payee  or  endorsee  of  an  aooom- 
raoaation  Bill  or  Note  is  not  bound  to 
prove  that  he  parted  with  value  as  the 
consideration  of  its  transfer.  Laihrop 
V.  Morri*,  7 

S.  He  is  entitled  to  reeover  against  an 
accommodation  maker,  acceptor,  or 
endorser,  in  cases  exempt  from  fraud, 
by  proving  that  the  paper  was  re- 
ceived by  nim  either  m  satisfaction 
of  an  existing  debt  or  as  a  collateral 
security  for  its  payment  id. 

8.  The  presumption  of  law  that  the 
holder  of  a  promissory  note  is  its 
owner,  is  not  repellea  by  showing 
that  it  came  into  his  hands  after  it 
was  due.    JamM  y.  Chalmers.         62 

4.  Proof  of  a  valuable  consideration  is 
only  necessary  to  be  made  when  a 
defence  is  set  up,  which,  unless  the 
plaintiff  was  a  purchaser  for  value 
and  without  notice,  would  conclude 
him.  id. 

5.  In  all  other  cases  a  plaintiff  who 
sues  as  an  endorsee,  and  proves  his 
title  as  such,  is  to  be  deemed  the  real 
party  in  interest  under  §  111  of  the 
Code.  id, 

6.  These  points  assented  to  bj  all  the 
judges.  Brithane  v.  Pratt  (4  Denio, 
68)  18  not  to  be  construed  as  sanction- 
ing an  opposite  doctrine.  id. 

7.  The  liability  of  an  endorser  of  a  pro- 
missory note^  or  bill  of  exchange,  is 
governed  in  all  cases,  by  the  law  of 
the  place  where  the  endorsement  is 
made;  and  by  the  endorsement^  we 
are  to  understand  the  contract  itself 
not  the  mere  act  of  writing  the  name 
upon  the  back  of  the  instrument.  It 
matters  not^  when  or  where  this  may 
have  taken  place,  since  there  is  no 
endorsement,  binding^  as  a  contract, 
until  the  note  or  bill  is  transferred  to 
H  third  person,  with  the  intent  of  ena- 
bling him  to  enforce  its  payment 
The  place  of  this  effectual  transfer,  is, 
therefore,  the  place  of  the  contract; 
and  the  law  which  there  prevails, 
governs  its  construction.  Cook  v. 
Litchfield.  SSO 


8.  Where  the  defendant^  bein^  a  resi- 
dent of  the  State  of  Michigan,  en- 
dorsed certain  promissory  notes^  for 
the  accommodation  of  the  maker,  who 
was  also  a  resident  of  that  stat^  and 
the  notes  so  endorsed,  were  sent  by 
the  maker  to  his  agent  in  New  York, 
to  be  delivered  to  a  creditor  of  the 
maker,  residing  in  said  stat^  as  satis- 
faction of  his  debt  Held,  that  the 
endorsement  as  a  contract^  was  made 
in  New  York,  a«  certainly  as  if  the 
transfer,  whi^  save  a  title,  had  been 
made  by  the  endorser  in  person ;  the 
agent  of  the  ynakir  being,  to  all  in- 
tentSk  the  agenVa]|^  of  the  enderser, 
for  the  purpose  ofWtomsfer  and  deli- 
very, m.  id, 

9.  By  the  laws  of  I^^'York,  a  notice 
to  an  endorser  is  sufficient^  which, 
expressly,  or  by  a  reasonable  mtend- 
ment^  conveys  to  his  mind  all  the  in- 
formation that  he  is  entitled  te  have. 
It  must  contain  such  a  description  of 
the  note,  as  may  enable  the  endorser 
to  ascertain  its  identity,  and  must 
also  communicate  the  fact  of  its  dia- 

'  honor.  id. 

KK  Where  no  doubts  are  raited  by  ex 
trinsic  facts,  the  question  of  the  snfll- 
ciency  of  a  notice  of  protest^  is  to  be 
determined  by  the  court  id, 

11.  The  omission  to  state  in  a  notice  of 
protest,  the  time  when,  and  the  place 
where,  a  note  became  |>ayable,  n  im- 
material, if  the  facts  which  are  stated^ 
are  sufficient  to  convey  all  neeeesanr 
information.  ii. 

12.  If  the  endorser  has  endorsed  other 
notes  of  a  like  tenor,  and  an  uncer- 
tainty in  the  application  of  a  notice 
may  thus  have  arisen,  the  onia  Is 
upon  hin\  of  showing  it  id, 

18.  A  notice  which  states  that  the  note 
*'wa^  on  the  day  the  same  became 
due,  duly  proteeted  for  non-pajment" 
communicates,  by  necessary  implica- 
tion, the  facts,  that  a  demand  of  pay- 
ment was  made  on  the  proper  day, 
and  at  the  proper  pl^ee,  and  was 
refused,  and  is  therefore  a  yalid  no- 
tice, id, 

14.  The  ^ame  eonstmetion  b  appUeaUe 
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to  the  notices  of  the  protests  of  pro- 
missorj  notea^  as  of  bills  of  exchange. 

id. 


16.  The  endorser  of  a  note,  made  and 
delivered,  to  be  discounted  for  the 
DMker^s  benefit,  lodged  it  with  defend- 
ant, as  collateral  secoritj  for  the  pay- 
ment of  a  note  of  $876,  discounted 
for  his  own  benefit  The  defendant 
had  notice  of  the  facts,  before  the  dis- 
counted note  fell  due,  but  presented 
it  at  the  bank,  where  it  was  payable, 
and  obtamed  payment,  and  claimed 
the  right  to  retain  it  as  security  for  a 

•  note  of  $660,  dinBounted  on  payment^ 
at  maturity,  of  the  note  tor  $876, 
under  a  previous  arrangement,  to 
discount  such  a  note  in  such  a  contin- 
gency. It  was  held,  1.  That  the  bank 
was  a  6ond  Jide  holder  of  plaintifTs 
note,  and  could  retain  it  as  security 
for  the  note  for  $876.  2.  That  after 
having  notice  of  the  fraud  practised 
on  the  maker,  it  could  not,  by  a  con- 
tractv  with  the  fraudulent  endorserj 
acquire  any  new  rights  as  against  the 
maker,  to  rei  ain  it  after  the  note  tor 
$876  was  paid.  8.  That  the  note  of 
$660,  was  not  a  renewal  of  the  note 
for  $876,  and  the  latter  having  been 
paid,  the  defendant  had  no  claim  to 
plaintiff's  note.  4.  That  the  payment 
of  it  was  not  a  voluntary  payment  by 
the  plaintifl^  and  that  he  might  reco- 
ver oaek  the  amount  of  the  note.  6. 
That  this  eourt  has  jurisdiction  of  all 
actions  against  forei^  corporations, 
where  tbev  arise  in  thiseily  or  county, 
and  in  such  a  case,  the  voluntary  ap- 
pearance of  the  party,  gives  jurisdic- 
tion of  the  person.  Watton  v.  The 
Caboi  Bank,  428 


16.  The  maker  of  a  note,  which  has 
been  wrongfully  taken  from  his^  cus- 
tody W  a  third  person,  and  negotiated 
for  value  to  a  bonA  fide  holder,  may 
recover  of  the  wrong  doer  the  value 
of  the  note,  although  it  is  outstanding 
and  unpaid,  when  the  action  is 
brought  The  defendant  having  ne- 
gotiated it  for  cash,  it  was  held  that 
primd/aeief  its  value,  as  between  him 
aud  the  maker,  was  at  least  the  sum 
which  the  defendant  received  for  the 
note,  on  the  conversioo  of  it  Decker 
V.  MaUkewt.  488 


CASES  OVERRIJLED,  Aa 

The  dictum  of  Parke,  B.,  in  Higgine  v. 
8mi&r  (8  Mees.  &  Wels.  884^  that 
although  it  is  not  competent  for  a  per^ 
son  who  has  signed  a  contract  in  his 
own  name  to  discharge  himself  from 
liability  by  parol  proof  that  he  acted 
as  agent  for  a  thira  person,  yet  that  it 
is  competent  by  parol  proof  to  charge 
such  third  person  as  principal,  denied 
to  be  law.    Fenley  v.  Stewart,        101 


CERTIORARI. 

1.  At  common  law,  a  eertiorain  sua* 
pended  all  further  proceedings^  by  the 
court  or  officer,  to  which  it  was  issued, 
and  all  such  subsequent  proceedings 
were  erroneous.  In  the  oase  of  sum- 
mary proceedings,  under  the  statute^ 
to  recover  the  possession  of  land,  the 
rule  has  been  altered,  so  far  as  tke 
proceedings  upon  the  application  to 
the  justice,  are  concvrned.  Hence, 
when  a  eeriiorari  is  issued,  it  suspends 
the  effect  of  the  judgment  of  the  ius- 
tice,  in  every  collateral  matter  and  tn 
every  thing  else,  except  what  remains 
to  be  done  by  the  justice  himself.  It 
does  not  prevent  him  from  issuing  his 
warrant  to  dispossess  the  tenant  but 
this  is  all.     Xotinttr  v.  Dix&n,       249 

2.  Accordingly,  where  on  snmmarr 
proceedings,  instituted  by  a  landlord,, 
for  the  removal  of  a  tenant  a  warrant 
was  granted,  and  the  proceedings- 
were  subseqoenUy  removed  to  the  su- 
preme court  by  writ  of  certiorari^  and 
the  cause  was  pending  in  that  courts 
on  the  return  to  the  writ:  Heldf  that 
the  effect  of  the  iudgroent  of  remo- 
val, rendered  by  the  justice,  was  sus- 
pended, during  the  pendencv  of  the 
writ  ftiid  that  it  could  not  be  made 
the  foundation  of  an  action,  to  reco- 
ver the  fractional  part  of  the  rent 
which  had  accrued  at  the  time  of  the 
issuing  of  the  warrant  nor  the  ex- 
penses of  the  summary  proceedings. 

id 

8.  A  judgment  for  the  removal  of  a 
tenant,  if  removed  to  an  appellate 
eourtyhy  certiorari,  doaa  not^  m  a  oi^- 


724 


INDBX. 


.  lateral  soit;  prore  the  landlord's  right 
to  re-enter,  or  that  the  tenancy  had 
ceaeetl.  id 

4.  In  saeh  caeeSk  if  a  certiorari  be  issned, 
it  stays  the  landlord's  action,  to  reco- 
ver for  rent^  or  use  and  occupation,  as 
well  as  the  expenses  of  the  summary 
proceedinga  If  issued  while  the  ac- 
tions are  pending,  the  eerHorari  sus- 
pends the  lorce  of  the  judg^ent^  before 
the  justice,  as  well  as  the  right  to  reco- 
ver ezpensea  icL 

CHECK. 

1.  A  written  order  upon  a  banlr,  for 
the  payment  of  a  sum  of  money, 
upon  a  future  fixed  day,  is  a  checc, 
and  not  a  bill  of  exchange,  and  is  not 
entitled  to  days  of  grace.  Bowen  v. 
lieweU.  826 

5.  The  law  of  the  place,  where  an  in- 
strument of  this  kind  is  payable,  is  to 
govern,  not  only  as  to  the  time,  but  as 
to  mode  of  presentment  id, 

8.  So  where  an  'order  was  drawn  in 
New  York,  upon  a  bank  in  Connecti- 
cut payable  at  a  certain  future  day, 
and  it  appeared  that,  it  was  the  usa^e 
of  that  Dank,  and  of  the  other  banSs 
in  that  state,  to  treat  such  orders,  as 
payable  on  the  day  named,  without 
grace;  keU,  that  such  usage  consti- 
tuted the  law  of  the  contract,  and  the 
order  having  been  presented  for  pay- 
ment on  that  day,  and  protested,  that 
the  endorser  was  properly  and  l^ally 
chaiged.  id, 

COMMERCIAL  LAW. 

1.  Commercial  law  is  not  local  or 
sectional,  but  national  in  its  charac- 
ter, and  it  is  desirable  that  its  uni- 
formity, as  such,  should  be  preserved. 
Stoddard  v.  like  Long  I$la$ui  Railroad 
Co,  IbO 

S.  Hence,  upon  questions  of  this  na- 
ture, a  paramount  authority  ought  to 
be  attributed  to  the  decisions  of  the 
highest  national  tribunaL  id. 


COMMISSIONERS  OF  HIQHWATa 
1.  It  may  be  conceded,  as  the  result  of 


the  several  cases  on  the  subject  tiia^ 
as  a  general  rule^  a  private  suit  eaa- 
not  be  sustained,  in  tnis  states  agunit 
commissioners  of  highwave^  for  neglect 
in  not  repairing  the  highways  and 
bridges  in  their  respective  towni;  un- 
less it  be  shown  that  th^  had  tiie  re- 
quisite funds  for  that  purpose  in 
their  hands,  or  under  their  eontnd. 
ffvdtoH  V.  The  City  of  New  York.  289 

2.  But  this  rule  does  not  apply  to  the 
Corporation  of  the  city  of  New  York, 
in  their  capacity  of  commieaioners  of 
highwaya  They  having  within  dieir 
control  the  funds  for  repairing  the 
highways,  or  being  in  finult  for  not 
having  them,  their  duty  to  repair  is 
absolute  ;  and,  consequently,  they  are 
answerable,  in  damaees^  to  any  person 
sustaining  an  injury  by  reason  of  their 
neglect  of  duty.  Sajcdiobo  4k  Camp- 
BCLL,  J.J.,  dissented.  ii. 


COMMON  CARRIERS 

1.  The  owners  of  good^  delivered  for 
transportation  to  the  proprietors  of 
an  express  and  forwarding  linc^  are 
bound  by  any  contract  between  such 
forwarderi^  and  the  common  earrio^ 
or  other  subordinate  agents,  whom 
they  employ.  Stoddard  v.  TKe  Long 
Itland  Railroad  Co.  180 

2.  Hence,  such  owners  can  only  main- 
tain an  action  against  such  csrrier^ 
or  other  agents^  in  those  cases  in 
which  the  action  could  have  been 
maintained  by  the  forwarders.       id, 

8.  A  special  agreement  restricting  the 
liability  of  common  carriers  is  vslid 
in  law.  id 

4.  Such  an  agreement,  however,  al- 
though general  in  its  termi^  is  not  to 
be  interpreted,  as  exempting  the  csr> 
riers  from  losses,  resulting  from  frand 
or  negligence.  «£ 


CONSIGNOR  AND  00NBI6NEK 

M.,  resiifiing  at  Gottenburgh,  consigned 
a  cargo  of  iron  to  the  defendants,  st 
New  York,  with  instructions,  to  remit 
the  proceeds  to  the  plaintifis,  at  Lon- 
don,  as  the    consignor's   agents  or 
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banken;  they  having  made  advanoes 
to  11,  upon  the  ehipmenti  with  the 
anderatanding;  that  If/ should  trans- 
mit to  them,  bills  of  lading,  and  the 
usual  shipping  documents^  and  that 
thej  should  receive  the  proceeds. 
Bat  the  defendants  were  not  informed 
of  this  arrangement  Held,  that^ 
whatever  was  the  private  under- 
atnnding,  or  the  actual  state  of  affairs^ 
between  M.  and  the  plaintiffs^  the 
defendants,  not  beine  notified  of  it^ 
had  all  the  usual  rights  of  factors^  in 
respect  to  the  shipment  of  iron ;  and, 
that  the  plaintiffs  had  no  Hen  upon  it, 
in  virtue  of  their  advances^  as  against 
the  defendants'  claim,  for  a  general 
balance  aeainst  the  consignor.  Rey- 
nokk  V.  3avu,  267 


CONSTITUTIONAL  LAW. 
Sea  Slavb  ako  Slavirt. 


coNTRAcrra. 

See  Agrskmkmt. 
WHAarAOK. 


CORPORATION. 

1.  The  accumulated  profits  of  a  Mutual 
Insurance  Company,  which  are  retain- 

«  tfd  as  a  fund  for  the  payment  of  losses^ 
are  a  capital  stock,  upon  which  the 
company  is  liable  to  taxation  as  a 
monied  corporation.  Sun  Mutual  In», 
Co.  y.  The  City  of  New  York,  10 

2.  An  act  of  the  Legislature,  directing 
a  sum  certain,  arising  from  the  pro- 
ceeds of  a  locil  tax,  otherwise  legally 
imposed,  to  be  applied  to  the  pay- 
ment of  contingent  expensei^  is  not 
in  conflict  with  the  provisions  of  the 
consUtution.  id. 


CORPORATION  OF  NEW  YORK. 

The  corporation  of  New  York  may  law- 
fully permit  coal,  ashes,  and  rubbish 
to  be  dumped  on  one  of  several  piers, 
the  wharfage  of  which  it  has  demised, 
without  being  liable  to  deduct  from 
the  stipulated  rent,  provided  it  allows 
no  more  use  than  is  necessary  to  secure 


a  removal  from  the  streets  of  the  coal, 
ashes,  and  rubbish,  which  are  con- 
stantly accumulating,  and  required  to 
be  carried  o£  J%e  Gity  of  New  York 
V.  Friee.  542 

See  Dkdioation. 


cosra 

Even  in  cases  where  the  defendants  are 
entitled  to  a  decree,  if  the  answers  are 
unnecessarily  voluminous  and  prolix, 
the  court  will  not  allow  full  costs. 
North  American  Fire  Im,  Co^  v.  Ora- 
ham.  197 


CREDITORS'  suns. 

L  A  judgment  creditor  cannot  file  a  bUl 
to  set  aside  conveyance^  which  are 
alleged  to  be  an  obstruction  to  an  exe- 
cution, until  such  execution  has  been 
actually  issued.  North  American 
Fire  /fu.  Co.  v.  Oraham.  197 

« 

2.  Such  is  the  well  settled  rule  in  Eng- 
land, in  reference  to  an  eie^ity  and 
there  u  a  perfect  analogy  between  an 
eieffU  in  England,  and  a /i  /a.  in  this 
sUte.  id 


DAMAGESw 

1.  When  a  sum  certain  is  stipulated  to 
be  paid  for  the  breach  of  any  one  of 
several  covenants,  although  stated  to 
be  the  stipulated  damages,  it  must  be 
construed  as  a  penalty,  if  the  damages 
for  the  breach  of  any  one  of  the  co- 
venants are  capable  of  being  ascer- 
tained by  a  Jury.    Bagley  v.  PeddU, 

192 

2.  Liquidated  damages,  in  the  proper 
sense  of  the  term,  are  a  positive  debt 
excluding  evidence  of  actual  damage^ 
wherever  a  breach  is  proved  to  which 
they  apply.    Beale  v.  Hayee,         640 

8.  But' damages  are  not  always  to  be 
considered  as  liouidated  be<»u8e  the 
parties  have  declared  them  to  be  so. 

id. 
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4  WhmtoTtf  m«T  b6  the  ezprenions 
nied,  tbej  will  be  eonstrued  m  a  mere 
penalty:  let,  when  the  agreement  con- 
tains various  stipalations^  differing  in 
importance ;  ana  2d,  when  they  would 
eompel  the  payment  of  a  larger  sum, 
for  a  default  in  the  payment  of  a 
smaller.  id. 

i.  When  eonstrued  as  a  penalty,  the 
damages  proved,  and  not  the  amount 
of  the  penalty,  are  the  measure  of  the 
plain tifrs  recovery.  id 


DATS  OF  6RACR 
See  Chicks. 


DEBTOR  AND  CREDITOR. 

Where  a  portion  of  a  debt  is  assigned  to 
a  third  person,  with  the  debtor^s  av 
senti  the  latter,  in  an  action  by  the 
ereditor,  to  recover  for  the  part  of 
the  debt  not  assigned,  cannot  allege 
errors  in  the  settlement  of  an  acoount» 
between  him  and  the*  plaintiff,  in  re- 
speet  to  the  debt  assigned,  nor  set  off 
erroneous  credits  against  the  daiius  of 
the  plaintiiC  His  remedy  is  to  have 
them  deducted  from  the  debt  assigned. 
Haggerty  v.  The  Allaire  Works.    280 

See  JUDGMKNT. 


DEDICATION. 

1.  In  the  year  1794,  a  committee  of  the 
corporation  of  New  York  recommend- 
ed the  passase  of  a  resolution  limiting 
a  grant  of  umd  under  water,  which 
they  had  previously  promised  to  the 
corporation  of  Trinity  church,  to  cer- 
tain specified  limits,  and  also  of  an- 
other resolution,  requesting  the  church 
to  release  to  them  a  certain  piece  of 
this  ground  adjoining  to  the  river, 
and  accompanied  their  resolution 
with  the  remark,  that  if  these  two 
objects  be  obtained,  a  spacious  square 
will  be  formed  between  certain  streets 
therein  specified.  The  resolutions 
were  adopted,  communicated  to  the 
church,  and  the  request  contained  in 
them,  acceded  ta  Held  that  this  did 
not  form  a  coniraet,  between  the  city 
and  the  church;  that  the  space  of 


ground  shoidd  erer  after  be  kept  sms 
as  a  public  sonars  Neither  dia  it 
amount  to  a  aeeUcoHam,  by  the  estn* 
mon  council,  of  the  space  ofgroDDd 
to  that  object  JPiteker  v.  lie  Km 
Ywk  and  krie  JL  B,  Co.  187 

2.  The  corporatioD  of  the  city,  sfte^ 
wardst^  in  1809,  gnuitod  the  water  lots 
in  the  neighborhood,  and  aeeompsnisd 
the  grant  by  a  map  of  the  pitnin^ 
on  which  the  square  in  ouestisa  vsi 
designated,  and  the  wora  ''market* 
written  on  one  part^  and  the  waHs 
*'  reservation  for  a  market-plaee*  writ- 
ten on  another  part  of  the  sqoare  sad 
space  in  question.  A  market  was 
soon  after  erected,  which  renained 
there  till  1880^  about  28  yesn^  wkea 
it  was  removed,  the  inhaUtsats  sad 
owners  of  pro|>ert)r  in  the  viainity, 
eonsentine  that  it  might  be  ranovcd, 
and  that  the  space  should  remain  open 
as  a  public  square  until  the  eoqiora- 
tion  should  tmnk  proper  to  rebuild  a 
market  The  6pa^e  continued  open 
without  any  buildings  thereon,  till 
some  time  in  the  year  1851,  more  than 
twenty  years  longer,  when  theeorpo- 
ration  leased  it  to  the  Railroad  Com- 
pany, for  the  purpoaee  of  their  bun* 
ness.  Held,  that  these  facts  were  bo 
evidence  of  a  dedication  of  thegnmsd, 
by  the  corporation^  for  a  pub&e 
square.  ii 

8.  ffeU  also^  that  the  above  (ImIb 
showed  that  the  space  was  raeneJi 
by  the  city  corporation,  for  poUie 
use.  a 


4.  The  distinction  between  a 
and  a  mere  ruervotiom  of  land,  is  veO 
established.  Ihe  former  is  inevocs^ 
ble,  and  the  owner  has  no  power  or 
control  over  the  property,  ineonflslr 
ent  with  the  terms  of  the  dedieatioo. 
The  latter  imposes  no  obligation  oa  the 
owner,  his  control  oyer  the  property 
continues^  and  he  may  ezeretM  the 
rights  of  an  owner  as  fully  as  he  cooid 
have  previously  done. 

6.  Its  actual  application  to  pnhlie  iise% 
as  for  the  site  of  a  court  houses  or  jsil, 
Ac,  especially  when  the  leservstion 
is  by  a  municipal  corporation,  does  not 
deprive  the  owners  of  the  right  of  re- 
suming the  entire  control  and  diqio- 
sition  of  the  property,  when  it  ii  us 
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lofi|^r  wAiitod  for  the   pnrposM  to 
wiueh  it  waa  originally  applied,     id, 


DESCENT. 

L  The  rule  of  the  eommoa  law,  that  in 
the  deeeent  of  a  newl j  purehased  inhe- 
ritanoe  the  blood  of  the  father  is  to  be 

S referred,  ia  not  appUeable  when  the 
eeeeat  is  to  brotaers  and  aistera,  or 
their  deaeendanfea.  Browm  ▼«  Burlinj^ 
kauL  418 

%  The  rule  is  in  faet  abolished  in  erery 
ease  of  a  deseent  for  whieh  the  statute 
prortdea.  id, 

t.  Whether  it  is  still  in  foree  in  eases 
omitted  by  the  statute.  Qumref 
Qucare  also,  whether  in  those  oases 
the  disability  of  the  half  blood  has 
been  removed  f  id 


DISTRESS. 
See  WHAErAa& 

DOMICIU 
See  BniDKirGB. 


^TOPPEL 
See  IirrAim. 

EVIDENCE. 

L  In  an  action  upon  a  written  eontraet^ 
parol  evidenee  is  inadmissible  to  show 
that  the  par^  who  siened  it  as  prinei- 
pal  was  only  agent  of  a  third  person, 
nnd  thus  toeharffe  sueh  third  person 
as  the  prineipal,  his  name  not  appear^ 
ing  on  the  faee  of  the  instrument 
Fmly  y.  Stewart,  101 

2.  It  is  immaterial  whether  sueh  eon- 
traet  is  required  by  the  Statute  of 
Frauds  to  be  in  writing  or  not       id 

t.  When  the  eomplaint  is  upon  a  eon- 
traet  as  the  cause  of  action,  evidence 
of  a  fraudulent  representation  or  in- 
tent; as  a  ground  for  the  recovery 


of  damaeefl^  cannot  be  received,  al- 
though ue  fraud  is  alleged  in  the 
reply.    Brown  v.  McCuns,  S24 

See  Rbb  Judicata. 


EXECUTORS   AND  ADBONISTRA- 
TORS. 

1.  Tlte  plaintif(  an  executrix,  and  the 
defenaant,  an  executor  of  the  same 
estate,  had  a  final  accounting  before 
the  surrogate  of  New  York.  He 
made  a  decree  thereon,  ascertaining 
and  declaring  the  amount  of  assets  in 
their  hands,  the  whole  amount  due, 
and  the  sum  payable  to  each  creditor 
out  of  the  assets,  that  the  assets  be 
placed  in  defendant's  hands,  and  that 
fie  personaUy  pav  the  sum  payable  to 
eacn  creditor.  Ileldt  that  the  liability 
of  the  defendant  thereupon  became 
personal,  and  the  moneys  his  indivi- 
dual property,  unless  some  special 
equity  be  shown  to  follow  and  reach 
the  fund.     Paf  v.'  Kiniuy.  880 

2.  All  the  creditors,  except  one  to  whom 
$1696  61  ^was  decreed  to  be  paid, 
having  been  paid  their  proportion  in 
full,  and  the  latter  having  been  equita- 
bly satisfied,  also  his  claim  fix>m  some 
source  not  stated,  but  otherwise  than 
by  the  payment  of  the  $1696  61,  re- 
leased hu  claim  on  the  estate  so  far  aa 
regarded  this  sum,  and  the  plaintiff 
as  creditor  of  the  estate,  then  brought 
an  action  to  compel  the  defendant 
to  account  anew  for  the  $1696  61, 
and  to  pay  out  of  the  same  the  ba- 
lance due  to  plaintiff  as  such  creditor. 
Held,  that  the  action  would  not  lie  on 
the  facts  sUted.  id, 

8.  ^e^  also,  that  if  facts  existed  making 
the  defendant  liable  to  account  anew 
at  the  suit  of  a  creditor,  who  waa  a 
party  to  the  final  accountins;  the  ac- 
tion should  be  brought  in  behalf  of 
all  the  unsatisfied  creditor^  or  that 
they  should  be  made  partieii  tdL 

See  pLBADnro^  9,  lOi. 


FAISB  IMPRISONMENT. 
Soei  Mauoiooi  Fnoaaooiiov. 
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FORMER  SUIT. 

Th»  pendeney  of  a  prior  nut  in  the 
courU  of  the  United  Statci^  or  the 
eourU  of  a  sister  state,  is  no  defence 
to  an  action,  and  the  code  has  not 
•hanged  the  role  in  this  respect  Cook 
T.  JMck^UUL  880 


FRAUDS^  STATUTE  OF 

It  is  sufficient^  under  the  Statute  of 
Frauds  (2  R.  S.  186,  §  8^  that  the 
•ontraet  should  be  signed  only  bj  the 
party  to  be  charsed ;  it  is  not  neees- 
sarj  that  it  shoiud  be  signed  bj  the 
party  who  seeks  to  avail  himself  of  its 
advantagea    Fndy  t.  SUwarL      101 

See  AoBBBMBiT,  1  to  4. 
PABiNxasiiir,  %  8. 

FREIGHT. 

SeeBiLU  orLADDfo. 

Ships  and  Suifpim^  %  8. 

O 

ORAITT. 
Bee  Lam»  vndkr  Watbi. 


I 

INFANTS. 

L  The  defendant^  in  an  action  upon  a 
contract,  is  not  estopped  from  plead- 
ing hi*  infancy,  by  9nj  declaration  as 
to  his  age  made  by  him,  at  the  thue 
of  the  contract,    joinoiva  t.  MeOune, 

%  The  doctrine  of  estoppel  is  Bot  appli- 
cable to  in£snts.  id, 

8.  It  is  settled  law,  that  no  action  as  for 
•    a  deceit^  can  be  maintained  against  an 
infant^  even  when  he  has  attained  his 
aj^e,  grounded  upon  a  false  representa- 
tion of  his  age.  id, 

4h  The  obeerrance  of  the  rule  seens  to 
be  necessarjr  to  the  protection^  which 
the  law  designs  to  throw  around  in- 
fiuitik  id. 


INJUNCmOK. 

1.  No  court  in  this  state  can  rif^tfiiDj 
enjoin  a  defendant  from  proceeding  in 
a  suit  in  another  court  of  the  state* 
having  equal  power  to  grant  the  re- 
lief sought  by  the  complaint.  Grani 
V.  QuidL  t\% 

2.  No  injunction  will  be  issued*  when  it 
appears  upon  the  face  of  Um  plain- 
tifrs  complaint^  that  he  has  no  interest 
that  can  be  injured  or  affected  by  the 
act  which  he  seeks  to  restrain,  nor 
will  it  be  issued,  when  his  claim  for 
relief  is  founded  upon  a  contract 
which,  by  his  own  showing;  is  illegaL 
BennnU  v.  Tke  ^mm«vs  Art  Uwm. 

€14 


INNKEEPER. 

1.  To  charge  a  defendant^  as  an  inn- 
keeper, it  is  sufficient  to  prove,  that 
he  received,  as  guests,  all  who  ehos* 
to  visit  his  houses  without  any  pre- 
vious agreement,  as  to  the  duration 
of  their  stay,  or  the  terms  of  their  en- 
tertainment.    "WimiermyiU  t.  Clarke 

8.  The  liability  of  an  innkeeper,  as  sucfa» 
•easee^  when  the  relation  between  hink 
and  the  guests  is  dissolved.  tdL 

8.  That  relation  ceases^  when  the  guesi 
pays  his  biil^  and  leaves  the  houses 
with  the  declared  intention  of  not  i«- 
turning.  In  such  a  case,  it  i%  at  hi* 
own  peril,  that  he  leaves  his*baggago> 
behind  him. 


4.  The  innkeeper  is  not  then  responsib]# 
for  its  safe  keepiiig^  unless  ift  is  spo> 
dfieally  committed  to  his  charge^ 
and  then*  only*  as  an  otdinasy  bailee. 

•dL 


ft.  Hdd*  that  in  the  tmt  hefoie  the 
courts  the  question^  whether  the  lia- 
bility of  the  defendant,  as  an  inn- 
keeper, had  not  ceased*  before  tho 
loss  of  a  trunk  and  its  contenti^  for  tho 
recovery  of  the  value  of  which,  tho 
suit  was  brought,  directly  arose  upon 
the  evidence^  and  ought,  upon  tho 
trial*  to  hftve  been  anbniktsd  to  tho 
Juij.  idL 
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8m  AeaxBim;  So, 


JUDOBTS  OHARQE. 

1.  An  error  of  law,  in  the  charge  of  a 
judge,  is  to  be  disregarded  as  imma- 
terial, wnen  it  appears  that  the  ques- 
tion of  fact»  upon  which  alone  the 
cause  depended,  was  properly  submit- 
ted by  him  to  the  jury.  Stoddard  y. 
37U  long  Itland  Railroad  Oo.       180 

S.  Hence,  the  yerdict  of  the  jury  upon 
the  question  submitted  in  this,  as  in 
other  cases,  is  not  to  be  set  aside  un- 
less plainly  contrary  to  the  eyidence. 

id. 

8.  A  judge  is  not  bound  to  charge  pur- 
suant to  a  request  made  upon  a  hy- 
Sothetical  case,  which  there  is  no  eyi- 
ence  to  support  Ciiif  of  New  York 
T.  PrUe.  642 


JUDGMENT. 

1.  Although  a  preyious  judgment,  of  the 
superior  court,  between  uie  same  par- 
ticn^  be  not  ret  judtcatOt  so  as  to  con- 
stitute an  estoppel,  or  bar  between 
the  parties  yet,  it  is  the  duty  of  the 
court,  to  adhere  to  its  decisions,  deli- 
berately made,  until  they  are  oyer- 
ruled  by  a  higher  tribunal;  unless, 
it  be  made  to  appear,  that  such  deci- 
sions are  palpably  erroneous.  Hey- 
noldt  y.  DavU.  267 

%  When,  by  a  decree  in  ehancery,  the 
lands  of  a  testatir  were  directed  to 
be  sold  for  the  payment  of  his  debti^ 
and  other  charges,  and  by  a  subse- 
quent decretal  order,  the  surplus  pro- 
oeeds  arising  firom  such  sale,  were  di- 
rected to  be  paid  to  three,  of  the  six 
tenant^  in  common,  entitled  to  the 
landa  under  the  will,  and  the  order 
proyided  that  the  shares  of  these  de- 
yisees  in  the  remaining  lands  of  the 
testator,  should  be  charged  with  the 
amount  thus  reeelyed  by  them,  ffdd, 
tiiat  such  a  eharge  dia  not  create  a 
legal  title  in,  or  to  any  undiyided  por- 


tion of  the  lands^  in  fayor  of  such  de« 
yisees,  and  was  not  therefore  subject 
to  the  lien  of  a  judgment  aninst  either 
of  such  deyisees.  Seudder  y.  Voor- 
Am.  271 

8.  Beld,  aUo,  That  the  rights  or  interest 
of  the  deyisees,  in  whose  fayor  such  a 
charge  was  created,  by  the  decretal 
order,  was  neither  lands^  real  estate^ 
tenements,  nor  chattels  real,  within 
the  meaning  of  2  R.  S.  859.  g  8^  in 
respect  to  the  lien  of  judgments.     id» 

4k  Held  further.  That  where  one,  of  such 
deyisees,  cony  eyed  all  his  estate,  real 
and  personal,  to  which  he  was  entitled 
under  the  will  of  the  testator,  as  well 
as  his  interest  in  the  eharge  created 
b^  the  decretal  order,  and  by  a  spe- 
cial coyenant  in  the  deed,  the  grantee 
agreed  to  astame  the  payment  of  an 
existing  judgment  against  the  deyisee, 
and  such  conyeyanoe  was  subsequently 
set  aside  as  fraudulent  against  credi- 
tors^ the  interest  of  such  judgment 
creditor,  as  a  beneficiary  of  the  trust 
created  in  the  conyeyanoe,  if  it  were 
a  trusty  was  effectually  cut  otL  In 
such  a  bill,  or  in  any  bill  filed  to  set 
aside  an  assignment  for  the  benefit 
of  creditors^  it  is  sufficient  to  make 
the  trustee  a  party  defendant.         id, 

5.  The  general  proposition,  deducible 
from  a  full  examination  of  the  author- 
ities, ist  that  as  between  the  parties 
and  privies  a  prior  judgment  is  condu- 
siye  as  to  eyery  question  it  embraced 
and  determined,  and  upon  which,  in 
a  subsequent  suit,  the  right  of  the 
plaintiff  to  reeoyer,  or  the  yalidity  of 
a  defence  is  found  to  depend*  Birel> 
head  y.  Brown.  186 

6.  When  the  prior  determination  of  the 
question  does  not  appear  from  the  re- 
oord  of  the  judgment,  it  may  be 
shown  by  extnnsic  prooC  The  former 
judgment,  if  erroneous,  may  be  re- 
yeraed,  but  so  long  as  it  remains  in 
foroe  the  parties  are  estopped  from 
denying  either  the  faet9  or  the  lam 
upon  which  it  proceeded.  id, 

7.  There  were  some  exceptions  from  the 
mle  in  real  actions^  but  none  baye 
eyer  been  allowed  in  personal,  unless 
it  appeared  from  the  record  that  the 
prior  judgment  was  giyen  upon  &ults 
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ia  pleading;  or  otii«r  qisMtuMia  of 
fonn,  not  affecting  the  merits         id. 

&  Nor  ii  the  application  of  the  rule  to 
be  barred  by  additional  evidence,  in 
the  second  Bait»  provided  the  eame 
eyidence  might  have  been  given  in  the 
former.  tdL 

9.  Held,  that  a  prior  judgment  of  the 
supreme  courts  in  a  suit  betveen  the 
■ame  partiea,  in  which  the  principal 
question  upon  which  the  rignt  of  the 

Slaintiffs  to  recover  depended,  was 
etermined  against  them,  was  a  bar  to 
the  maintenance  of  the  present  action, 
although  the  cause  of  action  was  not 
strictly  identical,  and  the  question  to 
be  determined  was  purely  a  question 
of  law.  id 

10.  Held,  also,  that  the  opinions  of  the 
judges  might  be  resorted  to  as  evi- 
dence of  the  grounds  of  the  judg- 
ment mL 

See  Rn  Jumoata. 

JURISDICmON. 

1.  J9Ud»  that  the  residence  of  a  defend- 
ant within  the  circuit  of  a  judge,  was 
nione  sufficient  to  giye  him  jurisdic- 
tion in  an  equity  suit»  although  neither 
the  cause  of  action  had  arisen,  nor 
was  the  subject  matter  in  controversy 
situated  within  his  circuit    CloBtm  y. 


CorUjf, 


4M 


%  The  three  classes  of  cases  in  which  an 
equitable  jurisdiction  was  given,  are 
distinct  and  separate,  so  that  the  ex- 
istence, within  »  circuit,  of  any  one  of 
the  facts  upon  which  the  jurisdiction 
was  made  to  depend,  was  sufficient 
to  justify  its  exercise.  id 

5.  As  the  iurisdicUon  of  the  Superior 
Court  ii  defined  by  statute,  it  is  aoubt- 
f\k\  whether  it  can  exercise  any  power 
beyond  those  that  are  expressly  giyen. 
Matter  of  Jay  and  Clerte,  674 

^  The  case  is  different  with  the  Supreme 
Courts  which,  as  a  /sourt  of  general 
jurisdiction,  possesses  (imUatu  mii- 
tatuUt)  all  the  powers  oi  the  Qneen's 
Bench  in  England.  id 

6.  SeH  that  it  was  ine^>edient  to  grant 


the  procesa  of  the  Mart  to  eompd 
the  attendance  of  witnesses,  to  be  ex- 
amined under  a  commtasion  from  a 
foreign  country,  the  cose  not  being  prv- 
vided/or  by  tUUute.  id 

See  Boja  of  Exchangi^  Aol,  IB, 


LAla)LOBD  AND  TENANT. 

1,  A  lessee  cannot  have  a  deduction 
from  the  stipulated  rent^  by  reason  of 
a  cotemporaneous  parol  agreement,  to 
make  improyements  during  the  term, 
which  would  render  the  use  of  the 
demised  premises  more  valuable.  CUy 
of  New  York  y.  Price,  6i% 

2.  Such  an  agreement  cannot  be  shown, 
in  a  ease  where  there  was  no  fraud  in 
making  the  lease  or  in  obtaining  ita 
execution.  t^ 


LAND  UNDER  WATER. 

1.  By  the  common  law  the  King  is 
seized  in  fee  of  all  the  lands  under  the 
naviffable  waters  of  his  realm,  and  is 
entitled  to  g^rant  and  conTey  them. 
He  has  the  right  of  soil  in  all  rivers 
which  have  the  flux  and  reflux  of  the 
sea.  J\umum  y.  J%9  Matfvr^  ^  vf 
Nem  York.  16 

%  This  right  is  entirely  distinct  from  and 
subject  to  the  right  of  the  public  to 
pass  oyer  the  waters  with  ships ;  and 
the  jue  prwatmm  does  not  pr^odiee 
the  jut  pubiicwH  wherewith  public 
rivers  or  arms  of  the  sea  are  affected 
for  public  use.  id 

8.  It  follows^  from  the  nature  of  the  pro- 
perty of  the  crown  in  the  aoil  under 
water,  that  the  riparian  owners  ars 
not  entitled,  as  a  matter  of  iwhti  to 
the  aoil  under  water  in  front  of  their 
upland.  There  cannot  be  two  owners 
to  the  same  piece  of  land.  id 


i.  The  charter  of  the  Qty  of  New  York 

S 'yea  to  the  Corporation  the  fee  of  the 
nd,  under  water,  within  certain  Iknita 
to  the  extent  of  400  feet  beyond  low 
watermark.  id 
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tf.  An  Act  of  th«  Iie|;ialAtar«^  passed 
April  8^  1798,  authorized  the  corpora- 
tion to  laj  ontk  aeeording  to  such  plan 
as  thej  might  agree  upon,  regular 
streets  and  wharres  of  tne  widw  of 
seventy  feet  in  front  of  those  parts  of 
the  city  which  adjoined  the  East  and 
Hudson  rivers^  and  of  such  extent 
along  those  rivers  respeotiyelj,  as  they 
might  think  proper;  and  provided 
that  such  streets  or  wharves  should 
be  built  and  completed  according  to 
the  said  plan,  by  and  at  the  expense 
of  the  proprietors  of  land  acboinin^, 
and  neamtf  and  opponte  to  the  said 
streets  or  wharves,  in  proportion  to 
the  breadth  of  their  several  lots»  by 
certain  days  to  be  fixed  for  that  pur- 
pose by  the  Mayor,  die ;  and  that  the 
respective  proprietors  of  such  of  the 
saia  lots  as  might  not  be  adjoinine 
to  the  said  streeta  or  wharves^  should 
also  fill  up  and  level,  at  their  own  ex- 
pense, according  to  such  plan  and  by 
the  said  days  respectively,  the  spaces 
lying  between  their  said  several  lots 
and  the  said  streets  and  wharves,  and 
should,  upon  so  filling  up  and  levelling 
the  same,  be  respectively  entitled  to  be 
eame  the  ownere  of  the  eaid  interme- 
diate spaces  of  ground  in  fee  eimple, 
Heldt  that  the  proprietors  referred 
to  are  the  grantees  of  the  corpora- 
tion, or  their  assign^  who  had  received 
ffrants  to  the  full  extent  of  the  400 
feet,  owned  by  the  corporation,  and 
that  the  intermediate  spaces  were  the 
spaces  which  in  eonsfquence  of  the 
irregularity  of  the  shore  sometimes  in- 
tervened between  the  extremity  of  the 
corporation  gritnts  and  the  resular 
street  in  front  of  the  river  which  the 
Act  authorized  to  be  built  These  in- 
tervening spaces  belonged  to  the  State, 
and  were  granted  by  the  State  to  the 
adjoining  proprietors  on  the  condi- 
tions expressea  in  the  Act  id 

A.  The  Act  of  the  Legislature  referred  to 
was  passed  on  the  petition  of  the  Cor- 
poration, and  contained  a  preamble 
referring  to,  and,  in  part,  reciting  the 
petition.  Hdd,  that  the  terms  of  the 
Act  being  doubtful,  both  the  petition 
and  the  preamble  could  be  resorted 
to,  to  ascertain  the  intention  of  the 
Legislature.  id. 

LIBEL. 
L  When  a  publioation  is  libelloos  upon 


its  face,  the  law  implies  that  it  was 
published  with  a  maliciona  intent 
Fry  V.  Bennett  64 

2.  Malice  in  such  cases  is  a  conclusion 
of  law  which  the  plaintiff  is  not  re- 
quired to  prove^  nor  the  defendant 
permitted  to  deny.  id» 

8.  It  is  only  when  the  publication  would 
be  privileged,  if  not  in  fact  malicious^ 
that  malice  is  necessary  to  be  averred 
and  proved.  id 

4.  In  other  cases,  the  denial  of  malice 
forms  an  issue,  which  a  jury  has  n6 
right  to  determine,  and  which  the 
court  muBt,  therefore^  reject  as  imma- 
teriaL  id 

6.  Allegations  in  a  complaint^  relative  to 
the  intent  and  motives  of  a  libellous 
publication,  are  not  to  be  deemed  ma- 
terial, so  as  to  render  it  necessary  for 
the  defendant  to  admit  or  controvert 
them  in  his  answer.  id 

6.  An  inuendo  is  not  an  averment  of 
facts,  but  an  inference  of  reasoning. 

id 

*!.  When  improperly  framed,  it  may  in 
some  cases  justify  a  demurrer,  but  its 
truth  or  falsehood  is  never  a  question 
of  fact  for  the  consideration  oi  a  jnir. 

idL 

8.  The  sole  office  of  an  inuendo^  is  ex- 
planation, and  the  only  question 
which  it  raises  is,  whether  the  expla- 
nation given  is  a  legitimate  deouo- 
tion  from  the  premises  stated;  and 
this  question  it  belongs  to  the  court 
alone  to  determine.  t^, 

9.  The  decision  of  the  supreme  court  in 
Van  Veehten  v.  ffopldna,  setUed  the 
law  in  this  state,  that  "  from  the  na- 
ture and  use  of  an  inuendo^  it  is  not 
the  subject  of  proof  by  witnesses." 

idL 

10.  ffdd  that  the  issues  taken  in  the 
answer  of  the  defendant  upon  the 
truth  of  the  inuendoes  in  tne  com- 
plaint were  immaterial  id, 

11.  The  code  has  made  an  important 
change  in  the  rules  of  pleading  in 
actions  for  libel  or  slander,  in  not  re- 
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qoirijig  eztrinsie  CmIi,  ihowing  the 
appliMtioa  of  the  words  to  the  pUin- 
tm,  to  be  stated  in  the  oomplmint  t^ 

15.  Bat  extrinsic  faots»  when  the  proof 
is  neeessary  to  determine  the  mean- 
ing of  the  word%  as  libellous  or  slan- 
deroiu^  must  still  be  stated  in  the  com- 
plaint id, 

13.  Whether  a  publieatioo,  libelloos  on 
its  lace,  may  be  excused  as  pririleged, 
is  a  question  of  law  that  may  be  pro- 
perly raised  by  a  demurrer.  id. 

14  A  publication  cannot  be  excused  as 
privileged  upon  the  g^round  that  its 
animadVersions  were  a  fair  and  legiti- 
mate criticism,  unless  the  truth  of  the 
CMtsnpon  which  these  animadversions 
were  rounded  is  established  or  admit* 
ted.  id 

16.  In  all  such  cases  the  defences  of 
truth  and  privil^pe  are  inseparable; 
and  when  that  of  truth  is  not  pleaded, 
that  of  priyilege  must^  of  necessity,  be 
rejected.  id 

16.  ffeldt  that  as  the  publications  set 
forth  in  the  complaint  were  not  justi- 
fied, and  asserted  facts  and  imputed 
designs^  which  rendered  them  libel- 
lous»  the  defence  of  privilege  could 
not  be  sustained.  id 

17.  In  an  action  for  a  libel,  mitigating 
circumstances  can  only  be  pleaded, 
when  the  libel  Lb  justifiled.  JfaUhewa 
Y.  Beach,  256 

18.  Whether  a  publication,  adjudged  to 
lie  libellousi  is  merely  a  report  of  the 
proceedings  before  a  police  magis- 
trate, or  a  positive  affirmation  of  the 
truth  of  the  facts,  which  it  states^  is 
not  a  question  to  be  submitted  to  the 
jury.  It  is  a  question  of  construction, 
which  the  court  is  bound,  and  is 
akme  competent,  to  determine.        id, 

19.  In  all  oiyilsuit^  the  question  of  libel, 
or  no  libel,  when  it  arises  solely  upon 
the  face  of  the  publication,  is  a  ques- 
tion of  law,  upon  which,  the  jury  must 
follow  the  direction  of  the  courts    id 

90.  It  is  no  ffTonnd  of  exoeptioa,  that 


the  circumstances  proTcd,  the  dami^es 
ought  to  be  more  than  nominal.      id, 

21.  "Die  jury  is  bound  to  presame,  that 
a  libellous  publication  nas  not  be^i 
explained,  or  retracted,  nnleas  the  fact 
IS  proved  by  the  defendant  id 

See  Plxammg^  4 

MEN. 

L  6.  A  Co.,  commission  merchants  in 
London,  employed  H.  D.,  one  of  the 
plaintiff^  as  their  agent  in  Florida,  to 
procure  for  them  consignments  of  cot- 
ton, and  to  enable  him  to  make  the 
n'icessary  advances  to  shippers^  they 
authorized  him  to  draw  either  upon 
themselres  or  upon  the  defendant^ 
merchants  in  New  York,  and  they,  at 
the  same  time,  wrote  to  the  defendant^ 
reqtieating  them  to  accept  and  pay 
such  bills  as  mi^ht  be  drawn  upon 
them  b^  H.  D.,  in  conformity  to  his 
instructions^  and  promising  due  honor 
to  such  sterling  bills  as  the  defend- 
ants, for  their  own  reimbarsemeDt 
should  draw  upon  them,  G.  dr  Cou 
Held,  that  there  was  no  privity  be- 
tween the  shippers  of  cotton,  to  whom 
advances  were  made  by  bills  upon  the 
defendant^  and  the  <iefendants^  so  ss 
to  entitle  the  latter  to  an  equitable 
lien  upon  the  proceeds  of  the  cotton, 
in  the  event  of  the  dishonor  of  the 
sterling  bilb  drawn  by  them,  for 
their  own  reimbursement  upon  6.  A 
Co.    Dodffe  T.  Wilinar.  S97 

2.  Held,  that  the  defendants,  in  accept- 
ing and  paying  the  bilb  of  H.  IX,  acted 
neither  as  his  agents  nor  of  those  of 
the  shippersi  but  solely  as  the  disburs- 
ing agents  of  G.  A  Co.,  the  consignees 
by  whom,  through  the  defencumt^ 
the  required   advances  were  made. 

id 

8.  Held  that  the  contract  of  the  ship- 
pers was  exclusively  with  the  con- 
signees^ and  that  when  the  latter,  as 
they  were  entitled  to  do,  retained  a 
sufficient  sum  from  the  proceeds  of 
sales  to  cover  advances  and  chargei^ 
the  surplus  belonged  absolutely  to  the 
former.  tdL 

4  HM,  that  if  the  defendants  acquired 


tha  fudge  adTised  the  jury,  that  under  I      any  lien  upon  the  ground  that  the  biOs 
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whieh  they  paid  were  drawn  against 
the  eotton  shipped,  and  were  paid 
npon  the  faith  of  the  shipment^  tiieir 
lien  was  confined  to  that  portion  of 
the  proceeds  which  the  consignees 
were  entitled  to  retain  to  cover  ad- 
Tances  and  chai^ea^  and  could  not 
reach  the  surplus  belonging  to  the 
shippers.  id 

A.  Upon  these  groundsi  held,  that  the 
fund  in  controversj,  which  was  a  sur- 
plus arising  from  the  sales  of  cotton 
shipped  by  the  plaintiff^  the  advances 
upon  which  had  been  made  through 
bills  aceepted  and  paid  bv  the  defend- 
autS)  could  not  be  aDplied  to  reim- 
burse, pro  tatUo,  the  defendants^  whose 
sterling  bills  upon  the  consignee^  G. 
A  Co.,  owins  to  the  insolvency  of  the 
latter,  had  been  dishonored.  id. 

d.  Decreed,  that  the  fund  which,  by  con* 
sent  of  the  parties^  had  been  depo- 
sited with  the  New  York  Life  Insu- 
rance and  Trust  Co.,  should  be  paid 
over  to  the  plaintiffs ;  oosts^  the  suit 
beine  in  a  measure  amicable,  equally 
divided.  ml 

See  CoNsioNon  and  Oonbionx& 
Shxfs  and  Sbifphtg^  2,  8,  8»  9. 


LIMITATION  OF  ESTATES. 
See  Taun^  It  2,  4. 


MALICIOUS  PROSECUTION. 

1,  In  an  action  against  several  defend- 
ants for  malicious  prosecution,  the  se- 
parate acts  and  declarations  of  indivi- 
dual defendants^  ought  not  to  be  ad- 
mitted in  evidence  to  charge  other  de- 
fendants not  then  present  in  the  ab- 
sence of  any  proof  of  conspiracy. 
OarpenUr  v.  Sheldtn.  77 

%  In  such  an  action  the  jury  cannot^ 
upon  the  que^on  of  malice,  and  in 
determining  tne  amount  of  damages, 
take  into  consideration  facts,  esta- 
blishing against  some  of  the  defend- 
ant^  a  case  of  false  imprisonment; 

•  that  oonstituting  a  distinct  cause  of 


action  for  which  those  defendants  may 
be  rendered  liable  in  another  suit  ml 

8.  The  question  of  probable  cause,  upon 
a  given  state  of  facts,  is  in  all  cases  a 
question  of  law.  It  is  therefore  erro- 
neous for  the  judffCk  in  an  action  for 
malicious  prosecution,  to  submit  it  to 
the  jury  to  determine  whether  the 
fSscta  and  cireumstances  in  evidence 
afforded  the  defendanta  reasonable 
grounds  for  believing  that  the  plain- 
tiff was  guilty  of  the  offences  which 
they  laid  to  his  charge.  id 

4  It  is  also  erroneous  to  shift  the  bur- 
den of  proof  from  the  plaintiff  to  the 
defendant^  by  instructing  the  jury, 
that  if  the  d«»endantA  acted  upon  in- 
formation, the  jury  must  be  salisfied 
that  they  believed  in  its  truth.        id 

6.  The  jury  should  be  instructed  that 
they  are  bound  to  presume  that  the 
defendants  believed  in  the  truth  of 
the  information  upon  which  they 
acted,  unless  it  elearl^  appears  from 
the  evidence  that  the  information  was 
false,  and  that  they  knew  it  to  be  sa 

id 


MORTGAGE. 

1.  The  owner  of  the  equity  of  redemp- 
tion in  lands  mortgaged,  is  entitled  to 
the  rents  which  become  due  down  to 
the  period  when  the  purchaser,  under 
the  decree  of  sale^  becomes  entitled  to 
the.  possession  of  the  lands^  which 
right  accrues  upon  the  production,  to 
the  occupant  of  the  premises,  of  the 
master's  or  sheriff's  deed,  and  a  certi- 
fied order  confirming  the  report  of 
sale  after  it  has  Mcome  absolute. 
(Hatan  v.  Oorley.  447 

2.  Where  the  tenant  becomes  the  pur* 
chaser  of  the  mortgaged  premises^ 
upon  a  foreclosure  sale,  the  question 
of  rights  as  between  him  and  his  land- 
lord, is  the  same  as  if  a  stranger  had 
beeome  the  purchaser.  id 

8.  The  defendant  was  the  lessee  from 
the  plaintifl^  of  certain  premises, 
which  were  subsequently,  durins  the 
existence  of  the  lease,  sold  under  a 
decree  of  foreclosure.  The  premises 
were  pnrehaaed  at   the   foredosnro 
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m1«  bj  the  d«f«Dd«nt»  on  tli«  SSd  of 
Ifardi,  and  the  termt  of  tale  com- 
plied with  bj  a  tender  of  the  pnr- 
•baee  money  oo  the  6th  of  April,  the 
day  meationed  ia  ihe  terme  of  sale  for 
the  deliverj  of  the  deedn  Owing  to 
the  oegleetof  the  plaintiff  in  the  fore- 
eloeure  sale,  in  not  having  the  decree 
of  sale  enrolled,  the  deed  wa4  not^  in 
fact,  deliyered  until  the  2d  of  May 
thereafter*  and  the  order  of  con6rma- 
tion  entered  on  the  24  th  of  May.  In 
an  action  by  the  plaintiff  to  recoyer 
the  quarter's  rent»  due  May  Ist^  Mtld^ 
that  the  defendant's  purchase  under 
the  foreclosure  salc^  and  his  tender  of 
the  pricCi  did  not  operate  to  transfer 
a  legal  or  equitable  title  to  the  ore- 
mises  prior  to  the  rent's  fallios  aue^ 
and  that  he  was  therefore  liable  fer 
sueh  rent  id. 

4.  Bdd^  al9a,  that  the  snbeequently  ac- 
quired title  of  the  purchaser  could  not 
operate  by  way  of  r^atuth,  so  as  to 
divest  the  plaintiff's  right  to  the  rent 

id. 

6.  The  doctrine  of  relation,  though  a 
faTorite  one,  where,  without  it  in- 
justice will  ensue,  or  fraud  be  upheld, 
IS  neyer  enforced  to  divest  an  inter- 
vening^ legal  right  not  inferior  in  point 
of  equity  to  the  one  sought  to  be  sub- 
stantiated by  the  application  of  the 
doctrine,  nor  where  its  application 
will  be  inequitable.  id. 

6.  The  remedy  of  a  purchaser  at  a  fore- 
closure sale,  where  the  deed  is  not 
ready  at  the  time  fixed  for  its  deli* 
very,  is  by  motion  for  leave  to  pay 
the  money  into  court  or  to  compel 
the  eompletion  of  the  sale.  id. 

See  AoRxnCKMi;  8;  0. 
Patiunt. 


MUNICIPAL  OORPOBATIONS. 


See  Land  UNoan  Waisi,  4^  6^  ^ 


NEW  TRIAL 

It  has  been  an  invariable  role  in  this 
court  not  to  grant  a  new  trial  upon  an 
objection  which  is  raised  for  the  first 
time,  upon  the  argument  of  the  mo- 
tion. Stoddard  v.  The  Limg  laimtd 
RaaroadCa,  180 


PARENT  AND  CHILD. 

Qnea.,  whether  a  father  ii^  in  jud^^meDi 
of  law,  the  owner  of  the  wearing  np- 
parel  of  a  son,  whe^  although  a  minor, 
was  not  a  member  of  hia  fntbeKs 
family,  and  was  endeavoring,  by  his 
own  labor,  to  provide  fer  hia  own  sup- 
port f     WinUrmuU^  Clmrk.         242 


PARTIES^ 

1.  When  a  person,  liable  only  as  a  pait- 
ner,  is  sued  alone^  the  noo -Joinder  of 
his    copartner    is   a   valid    defence. 

210 


MUTUAL  INSURANCE  COMPANIES. 


See  CoBroKAiioR,  1,  2. 


Bridge  v.  PaymH. 


2.  The  niles  of  law  applicable  to  the 
case  have  not  been  altered  by  the  pre- 
visions of  the  code.  id. 

8.  In  this  case  the  defendant  was  sued 
alonc^  in  an  action  for  goods  sold  and 
delivered.  In  his  answer  he  denied 
the  sale,  and  alleged  that  if  liable  at 
all,  be  was  only  so  as  one  of  a  firm, 
composed  of  himself  and  one  Ro|^nL 
To  tnis  allegation  the  plaintiff  omitted 
to  reply.  Yet  upon  the  trial,  the 
jury,  under  the  direction  of  the  judge, 
found  a  verdict  in  his  fayor,  upon 
which  judgment  was  entered  for  nim 
with  cost&  Held  that  this  judgment 
was  erroneous^  and  that  unless  the 
plaintiff  should  elect  to  amend,  by 
making  Rogers  a  party,  the  eompUint 
must  be  dismissea.  id» 


See  JuDoim^  4^  S. 


PARTNERSHIP. 


1.  When  two  meroantiU  finna  agrte  to 
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■hare  profit  and  loss  npon  contracts 
for  the  purchase  or  sale  of  merchan- 
dise^ to  oe  made  by  each  firm  in  its  own 
name,  and  to  be  executed  with  its  se-' 
parate  funds,  thej  are  not  liable  as 
copartners^  either  as  between  them- 
seWes  or  to  third  persona.  8mUk  v. 
WrijfkL  118 

i.  As  each  firm,  under  such  an  acree- 
medt,  is  bound  to  make  and  fulfil  its 
own  contracts,  there  is  no  such  union 
of  funds  or  serriees  as  gives  them  a 
community  of  interest  in  the  property 
purchased  or  sold.  Hence,  some  of 
the  essential  ingredients  of  a  partner* 
ship  are  wanting.  Even  if  the  effect 
ot  such  an  agreement  were  to  render 
the  firms  partners  in  every  transaction 
under  it,  still  upon  an  executory  con- 
tract made  and  subscribed  by  one  of 
the  firms  in  its  own  name,  the  oiher 
oouM  not  be  made  RabU  either  as 
partners  or  as  prtncipala  id. 

8.  Such  a  contract)  as  against  the  firm 
not  subscribing  it»  would  be  void 
under  the  statute  of  frauds.  id. 

4.  The  court  conld  not  infer  that  the 
name  of  the  firm  actually  signed  was 
used  in  the  pardoular  transaction  as 
the  partnership  name  of  both  houses. 

id, 

6.  Where  several  importers  own  the 
real  estate  where  the  business  is  car- 
ried on,  each  owning  a  part  in  seve- 
ralty, and  where  the  copartnership 
have  erected  buildings  and  made  im- 
provements on  the  land(8^  on  a  disso- 
lution of  the  partnership^  and  appoint- 
ment of  a  receiver,  the  lands  will  be 
treated  as  forming  a  part  of  the 
partnership  assets.  Smith  r,  Dan- 
o0rf.  6o9. 


PAYMENT. 

1.  A  payment  upon  a  bond  or  mortgage, 
made  in  good  faith,  to  a  eon  m  we 

.  mortgagee,  who  is  an  attorney  at  law, 
and  is  in  possession  of  the  securitiei^ 
is  valid  in  law.    Megary  v.  Funiii, 

876 

S.  The  debtor,  in  such  cases»  has  a  right 
to  believe  that  the  son  has  the  re 
quisite  authority  from  his  father,    id 


8.  But  this  presumption  of  authority 
ceas^  upon  the  death  of  the  father,  so 
that  payments  made  to  the  son  after 
that  time,  unless  there  is  positive 
evidence  of  his  right  to  receive  them, 
are  wholly  void.  id 

See  AoaEEMSMt;  10. 


PLEADING. 

1.  OeneraUy, 

2.  ChmpfninL 


1.  Gtner<dly. 

1.  It  is  sufficient  in  a  pleading^  to  aver 
generally,  that  a  contract  sought  to 
be  enforced,  is  in  violation  of  some 
municipal  ordinance  or  enactment^ 
when  such  ordinance  or  enactment  is 
founded  upon  a  statute.  It  is  not  ne- 
cessary to  plead  the  statute  specially. 
Btman  v.  TuffnoL  158 

2.  The  code  has  only  abolished  those 
rules  of  pleading  which  are  techni- 
cal and  f-^rmal,  and  arose  chiefly  from 
an  arbitrary  classifidition  of  actions. 
Fry  V.  Bennett,  64 

8.  These  rules  which,  as  founded  in  good 
sense  and  sound  logic,  lend  an  import- 
ant aid  in  the  investigation  of  truth, 
it  has  been  careful  to  retain.  tdl 

4.  Of  these  rules  none  is  more  evidently 
just  or  better  established  than  that 
which  declare^  '*  That  where  a  defa- 
matory charge  is  made  in  seneral 
terms,  it  can  only  be  justified  by  a 
specification  of  the  facts  which  are 
relied  on  to  establish  its  truths"      id 

5.  When  a  fact  Is  stated,  in  a  pleading 
under  the  code,  which  constitutes  bf 
itself  a  cause  of  action,  or  a  defence, 
the  intent  to  rely  upon  it  as  such  is 
a  necessary  inference.  No  allegation 
to  that  effect  is  requisite  in  the  com- 
plaint or  answer.    Bridge  v.  jPayon. 

210 

8.  A  pleading  under  the  code  must  be  so 
expressed  as  to  be  plain,  that  is,  intel- 
ligible to  those  who  understand  the 
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ItmgvLBge,  and  henoe  the  words  are  to 
be  underBtood  in  tlieir  ordinary  and 
popular  sense.    Mann  y.  Morewood, 

667 

7.  The  code  does  not  require  that  iaeta^ 
not  within  the  personal  knowledge 
of  the  partj,  should  be  averred  in  a 
pleading  upon  information  as  well  as 
belief;  an  averment  upon  belief  is 
sufficient  An  averment  that  material 
facts  are  true^  as  the  party  believes, 
is  equivalent  to  an  averment  of  the 
£sets  upon  belieC    Bodway  v.  Mather. 

664 

2.  Complaint, 

8b  The  cause  of  action  set  forth  in  the 
eomplaint)  cannot  be  altered  by  the 
reply;  nor  is  the  objection  waived 
by  the  defendant's  proceeding  to  trial 
without  demurring.  Drown  v.  JITo 
Oime.  224 

0.  When  a  plaintiff  describes  himself  in 
the  complaint,  as  administrator,  &e,, 
of  an  intestate^  the  allegation  mav  be 
rejected  as  immaterial  and  redundant^ 
if  it  appear  upon  the  face  of  the  com 
plainC  that  he  hss  a  le^al  capacity  to 
sue  in  his  own  right  Bright  v.  C^- 
rie,  488 

10.  A  profert  of  letters  testamentary,  or 
of  adoiioistration,  is  unnecessary  un- 
der the  code.  The  rule  by  which  it 
was  required,  was  technical  and 
formal,  and  as  such,  is  abolished,    id. 

11.  A  complaint  must  state  the  facts 
upon  which  the  plaintiff  reliei^  at  es- 
tablishing hit  right  to  maintain  the 
action,  not^  instead  of  those  facts^  the 
inferences  which  the  pleader  may 
deem  to  be  conclusions  of  law.  Mann 
V.  Morewood  667 

12.  It  belonss  to  the  court  to  draw  the 
legal  conclusions  from  the  facts  which 
are  alleged  to  constitute  the  cause  of 
action,  and  to  enable  the  court  to  per- 
form that  duty,  all  those  faets  must  be 
stated  in  the  complaint  to. 

18.  When  a  complaint  alleges  an  over- 
payment, and  claims  judgment  for 
the  sum  overpaid,  the  averment  will 
be  construed  to  mean  an  overpayment 
in  mone^,  and  can  only  be  sustained 
by  proof  of  that  fact  id. 


14.  The  satisfaction  of  a  debt  by  ^hm 
deliveiT  of  stock  is  not  necessarily' 
equivalent  to  a  payment  in  monejy, 
computing  the  stock  at  par.  idL 

16.  Tbe  relie(  to  which  a  plaintiff  may 
be  entitled,  who  in  sucn  a  case  has 
delivered  by  mistake^  more  stock  than 
the  defendant  ought  to  have  received, 
must  depend  upon  the  nature  of  the 
transaction,  as  a  settlement^  by  eom- 
promise,  or  full  satisfaction,  and  upon 
the  value  of  the  stock,  at  the  time^  or 
when  its  return  was  demanded.       tdL 

16.  Hence  to  enable  the  court  to  judge 
of  the  relief  that  ought  to  be  given, 
the  transaction,  in  all  its  material  cir- 
cumstances^ must  be  set  forth  in  the 
complaint  tdL 

17.  Under  §  167  of  the  code,  a  pleading 
may  be  verified  during  the  absence 
or  incapacity  of  the  party  by  his  attor- 
ney or  other  agent,  and  state  only  hia 
information  md  Mirf.  Ltftmv  v. 
Zatmn,  660 

18.  Allegations  in  a  complaint,  relative 
to  the  intent  and  motive  of  a  libeUona 
publication,  are  not  to  be  deemed  ma- 
terial, so  as  to  render  it  necessaiy  for 
the  defendant  to  admit  or  controvert 
them  in  his  answer.    Fry  v.  Bennett 

64 


19.  Only  those  alleaations  in  a 
plaint  are  materia^  in  the  sense  of  the 
code,  which  the  plaintiff  must  prove 
upon  the  trial  in  order  to  maintain 
his  action.  id, 

20.  The  code  haa  made  an  important 
change  in  the  rules  of  pleaaing  in 
actions  for  libel  or  slander,  in  not 
requiring  extrinsic  facts^  ahowins  the 
applicMtion  of  the  words  to  the  piaift- 
tifi^  to  be  stated  in  the  complaint  tdL 

21.  But  extrinsic  fadi^  when  the  proof 
is  necessary  to  determine  the  meaning 
of  the  words,  as  libellous  or  slander- 
ous^ must  still  be  stated  in  the  com- 
plaint tdL 


8. 


22.  AIlej^ationB  in  a  complaint^  relatrre 
to  the  intent  and  motive  of  a  UbeUooa 
publication,  are  not  to  be  deemed  mar 
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terial,  80  M  to  render  it  neeesMrj  for 
the  defendant  to  admit  or  eontrovert 
Hiem  in  his  answer.    Fry  y.  Bennett 

64 

SS.  An  answer  is  insufficient  in  the  sense 
of  the  code,  and  therefore  bad  upon 
demurrer,  not  onlj  when  it  sets  up  a 
defence  groundless  in  law,  but  when 
in  the  mode  of  stating  a  defence^ 
otherwise  ralid,  it  yiolatos  the  essen- 
tial rules  of  pleading.  id, 

24  Seld^  that  as  the  defamatory  charges 
in  each  libel,  set  forth  in  the  com- 
plaint^  were  general,  the  averments  in 
the  answer  that  the  facts  stated  in 
each  publication  '*  were  and  are  true,'* 
as  a  justification  were  insufficient  icL 

« 

86.  An  arerment  in  an  answer  that  cer- 
tain facts  are  true,  **  as  the  defendant 
has  been  informed  and  believes,"  is  to 
be  construed  as  an  averment  *'  upon 
information  and  belief  of  the  exist- 
ence of  the  fSMtSt  in  all  cases^  where 
the  existence  of  the  facts  is  necessary 
to  be  proved  to  constitute  a  defence. 

id 

* 

i6.  When  circumstances  in  mitigation 
are  meant  to  be  given  in  evidence, 
they  most  be  stated  as  such  in  the  an- 
swer, id 

Hi,  In  an  answer,  under  the  code^  each 
statement  intended  as  a  defenee  must 
be  complete  in  itsel(  but  to  mark  it 
as  a  separate  defence,  no  formal  com- 
mencement or  conclusion  is  required. 
Bridge  v.  Payeon,  210 

2S.  A  prayer  for  relief  in  an  answer,  is 
onlv  necessarv  when  an  affirmative 
relief  is  songnt  It  is  needless  when 
the  only  object  of  a  defence  is  to  pre- 
vent  the  plaintiff's  recovery.  id 

29.  Nor  b  it  necessary  that  a  defence 
should  be  accomoanied  with  the  rea- 
son why  it  shoiud  operate  as  a  bar. 

id 

SO.  As  there  can  be  but  one  answer  un- 
der the  code,  it  must  contain  every 
defence,  wh<4her  operating  in  abate- 
ment, or  as  a  perpetual  bar,  upon 
which  the  defendant  means  to  rely. 

tdL 

Vol.  Y.  47 


81.  Hence,  it  is  no  objection  to  an  an- 
swer, thAt  after  taking  issue-upoa  the 
material  allegations  in  the  complainV 
it  alleges,  as  a  defence^  matter  in 
abatement  id, 

82.  Where  the  maker  and  endorser  of  a 
note  are  sued,  and  put  in  a  joint  an- 
swer, it  must  be  verified  by  both,  or  it 
will  be  stricken  out  as  to  the  party  not 
verifying  it    They  are  not  '*  united  in 

*  interest^  so  that  a  verification  by  one 
will  be  sufficient  for  both,  ^^ufr^aos 
T.  Stormi,  602 

88.  In  an  action  upon  a  promissory  note^ 
a  denial  in  the  answer,  that  the 
plaintiff  is  the  lawful  oWner  and 
ikolder,  without  alleging  a  title  in  a 
third  person,  will  be  struck  out  as 
irrelevant  and  fHvolous.  Flewry  v. 
BogeL  646 

84.  So  it  is  also  a  frivolous  defence,  that 
when  the  note  was  given  it  was 
agreed  that  it  should  be  renewed 
upon  request  id. 


4.  Denwrrer, 

86.  Irrelevancy  or  surplusage  is  not  a 
ground  of  demurrer  to  an  answer 
which  contains  a  denial  of  any  mate- 
rial allegation  in  the  complaint,  or 
sets  up  a  valid  defence.  Fry  v.  Benr 
nett  64 

86.  An  answer  is  insufficient  under  the 
code,  and  therefore  bad  upon  demur- 
rer, not  only  when  it  sets  up  a  defence 
groundless  in  law,  but  wnen  in  the 
mode  of  stating  a  defence,  otherwise 
valid,  it  violates  the  essential  rules 
of  pleading.  id, 

87.  Whether  a  publication,  libellous  on 
its  face^  may  be  excused  as  privi- 
l^ed,  is  a  question  of  law  that  may 
be  property  raised  by  demurrer,    ia, 

88.  A  demurrer  may  properly  include' 
matter    in    mitigation    of  damages 
when  the  truth  of  a  libel  is  not  snK 
fieiently  pleaded.  id, 

89.  It  is  not  necessaiy  that  a  demurrer 
should  cover  issues  taken  in  an  an- 
swer upon  matters  of  inducement 
merely.  %d 


788 


IKDBX. 


40.  Wb«ii  <ifwmnttnaiw  i«  mitkation 
art  BDMnt  to  b«  ffiTen  in.  eTio«Bee, 
Umj  nuMt  be  SUM  ••  rach  in  Hm  an- 
swer;  otlMrwiec,   Uie    plaintiff  will 

.  hare  a  right  to  infer  that  thej  are 
meant  to  be  relied  on  as  a  bar,  and 
upon  that  ground  maj  justlj  demnr 
to  them.  id, 

41.  A  demarrer  to  an  answer,  whieh 
q>eeifies  those  parts  of  the  answer, 
whieh  are  ezeepted  to^  as  an  insnffi^ 
eient  dcfene^  is  not  too  broad.  It 
most  be  eonstrued  as  applying  onlj  to 
the    parte    speeified.    MoiiMm    t. 

iX  When  eirennistaneeii  that  eonld  onl j 
be  admitted  in  eTidene^  in  mitigar 
tion  of  damagei^  are  set  u]>  as  a 
defenee,  they  are  a  proper  subjeet  of 
demurrer.  id. 

tt,  It  is  not  a  ground  of  demurrer  to  a 
ooroplaiot  that  the  plaintiff  claims 
iudgment  for  a  larger  amount  than  by 
liis  own  showing  he  ean  be  entitled  to 
BtaU  T.  Huy^  640 


Bee  Lnm  (,  6^  7,  U,  \%  IS,  1& 


POWERa 

See  Wnx,  & 

I 
PRACnOK 

.  1.  AdH^tmmM  in  f^emdimpa, 

'.  %  C<m9olidatin^  wriU 
.  9.  SmlitUng  ufidamU. 
4.  Ji'xUmUnff  iim9  t9  amwmn 

.  %,  Mimm§/<^jmiffmmd9fduniiutL 

7.  Reviving  writ 

8.  iSifneifralioii. 

la  7rta^ 

.1.  A^mum  mpU^dingt, 

t,  As  a  judgment  contrary,  to.  a»  ad- 
mission in  the  pleadings  would  be 
eertainly  erroneous,  the  oljectioii,  if 
inade  on  the  trial,,  mu«t  be  (lUowed. 
£ridfft  ▼.  Pmyttm.  SIO 


1^.  In  what  cases  write  to  reeoTi 


rate  penaltiet  for  the  violations  «f  a 
statute^  will  be  consolidated.  Cfsrit 
T.  Tke  MdropoliUm  £<mk,  64S 


a.  AUUlinff  ^Umviii. 

t.  The  title  of  an  affidavit  embraces  ths 
name  or  style  of  the  court  as  well  ss 
the  names  oi  the  parties^  Bmtman,  t. 
Skeidon.  6^ 

4k  Henoe  an  error  in  the  name  of  the 
court,  when  it  is  certain  thst  the 
party  upon  whom  the  affidaTit  wm 
serred  could  not  haTC  been  misled,  it 
tobedi«egarded,under§406  of  the 
code.  id. 


4.  JSrtmdhtg  time  to 


6.  An  extension  of  the  time  to  answer, 
is  a  waiTcr  of  all  objections  to  the 
complaint,  and  a  bar  to  a  motion  to 
strike  out  irrelcTaot  matter,  ualea 
the  rif^t  to  make  the  moti<m  is  ex- . 
pressly  given.  id. 

6.  MoHomM. 

t.  An  agreement  in  writwg,  signed  hy  a 
party,  extending  the  time  to  answ«, 
IS  as  obligatory  in  all  rnpeet^  m  if 
signed  by  nis  attorney.  Tne  enti^of 
a  judgment  beCore  tM  estcnded  time 
,  has  elapsed,  will  be  set  aside  ss  iire- 
gulan  with  costly  even  tJMNigh  the  at- 
toroey  was  ignorant  when  he  entered 
it,  that  his  dienthad  given  the  exten- 
sion.   BraitUd  v.  /oAmsoa.  681 

1.  The  denisl  of  a  motion  bj  the  default 
of  the  moving  partv,  ia  not  a  bar  to 
ite  renewal  when  the  default  is  ex- 
cused,   HowNoi^  V.  BAcUm.  .       677 

8.  When  there  are  several  grounds  upon 
wbioh  a  motion  may  be  made;  that 
upon  which  the  moving  party  means 
to  rely  must  be  specified  u  the  notice. 

ft.  The  48d  rule  of  the  Supreme  Goor^  it 
pUinlf  applicable^  ia  bindiog  upon  the 
Snpenor  Court  ,  id 

10.  Hence  notice  of  a  motion  to  strike 
out  matter  from  a  complaint  which 
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WM  serred  more  thao  twenty  dmyt 
after  the  serrice  of  a  eomplaintk  keUi 
to  be  irregular  and  void.  id. 


A.  Moving  far  Judgment  of  ditmituU. 

11.  The  omianon  of  a  defendant  to 
move  for  a  jadgment  diaraiifing  the 
eomplaint^  under  &  164  of  the  eode, 
doea  not  preclude  him  from  demaud- 
ing  such  a  Judgment  upon  the  trial 
Bridge  y.  Pojfetm.  210 


7.  Reviving  euiL 

18.  Where  some  of  several  complain- 
ants die,  and  the  cause  of  action  does 
not  survive  but  continues  as  to  the 
survivors^  the  latter  cannot  be  com- 
pelled to  revive  the  suit  against  the 
representatives  of  the  deceased  eom- 
plainanta.       WiUiammm    y.     Moore, 

'  647 

18.  Thejr  have  a  ri^t  to  proceed  with 
their  suit  The  bill  may  be  dismissed 
for  want  of  prosecution,  but  not  for  a 
neglect  to  revive  it  id. 

14.  It  is  the  privilege  of  a  defendant  in 
such  a  ca^  to  have  an  order,  reauir- 
ing  such  representatives  to  siiow 
cause  why  the  suit  should  not  stand 
revived  in  their  names,  or  that  the 
bill  be  dismissed  so  far  as  their  inte- 
rests are  concerned.  id. 

15.  To  obtain  such  an  order,  a  peUHon 
must  be  presented,  g  121  of  the 
code  does  not  apply  to  spch  a  case. 

id 

8.  '8equetiraiion» 

lA.  dnder  the  code  an  ordw  for  the 

aeooestration  of  the  property  of  a 

judgment  debtor,  no  longer  necessary. 

Weei  y.  Firaeer.  668 


9.  SUijfing  proeeedinge, 

17.  When  proceedings  have  been  stayed 
by  an  onler'for  twenty  days,  there 
can  be  no  further  stay  without  notice 
t4>  the  adverse  party.     Anonymoua, 

666 


la  TVioL 

18.  The  permission  given  by  a  judge  to 
the  jury,  to  take  out  with  them,  when 
retiring  to  deliberate  upon  their  ver- 
dict^ the  deposition  of  a  witness  that 
had  been  read  in  evidence,  is  not  a 
proper  subject  for  an  exception. 
jHowland  v.  Sheriff  of  Queene  County. 

219 

19.  Such  a  proceeding  may  be  irregular, 
but  the  remedy  oi  the  party  object- 
ing^ where  he  is  entitled  to  any,  must 
be  sought  by  motion,  and  rests  in  the 
sound  discretion  of  the  court  id. 

20.  The  denial  by  the  judge,  upon  the 
trial,  of  a  motion  to  amend  a  plead- 
ing, is  not  the  subject  of  an  exception. 
Brown  y.  McOune,  824 

21.  When,  upon  the  trial  of  a  cause,  it 
is  doubtful  upon  the  evidence,  whe- 
ther a  written  contract  for  the  sale 
of  i^oods.  signed  by  the  vendor,  and 
delivered  to  the  purchaser,  was  deli- 
vered absolutely  or  conditionally,  the 
question,  as  a  question  of  fact^  must 
be  submitted  to  the  jury.  I^ott  v. 
FeniM.  678 

PRESUMPTION. 

See  Barks,  1,  2. 

Sbxps  AMD  SmprxNO^  6^  6i 

\ 

PROBABLE  CAUSE. 

See  MAuaouB  pBoomnoM; 


PUBLIC  OFFICEBa 

1.  A  ]^ublic  officer,  when  sued  for  an 
official  act>  may  waive  the  benefit  of 
the  statutory  provision,  that  unless  it 
appears  upon  the  trial  that  the  act 
was  done  within  the  county,  where  the 
trial  was  had,  the  jury  shall  be  dis- 
charged, and  a  judginent  of  disconti- 
nuance be  entered.  Howland  v.  Tke 
Bheriff  of  Queene  Cowntg.  219 

2.  It  is  upon  the  trial  that  the  objec- 
tion must  be  raised,  and  the  omission 
of  the  defendant  to  raise  it  then,  is  to 
be  regarded  as  a  waiver,  by  which  he 
iseoMlodfld.  id 
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FUBUC  SQUABBSL 
See  Dkmoatiok. 


RAIL  R0AD9. 

1.  Where  the  H.  R.  RailroAd  Companj 
hM  proeeeded,  in  eonformitj  to  it* 
ehArter»  ftod  the  aete  aineDding  it^  to 
Test  in  itself  the  title  to  land  requisite 
to  be  taken  in  eonstrnetiDg  its  road, 
and  the  right  to  injuriouslr  affect  other 
laidsi  the  aaiesstnent  made,  presump- 
tiTel  J,  embraces  all  damages  of  every 
kind,  naturally  consequent  to  the 
owner,  upon  those  acts.  Fkimiu  y. 
Swbon  Aiver  Railroad  Ob.  55 1 

S.  The  proceedingi^  assessment^  pay- 
ment of  it,  or  a  tender  and  deposit 
of  the  amountk  are  a  bar  to  an  action 
to  recoTcr  such  damages;  if  access  to 
the  riyer  has  been  cut  off.  but  can  be 
had  by  the  means  contemplated  by  § 
16  of  the  uct  of  1846,  and  the  com- 
pany is  in  fault  for  not  providing 
'  them,  the  remedy  is  by  an  action  for 
neglect  of  duty,  or  to  compel  a  per- 
formance; if  It  cannot  be  had  by 
such  meam^  and  this  was  not  foreseen, 
and  the  damages  were  not  estimated, 
the  remedy  is  an  appraisal  under  § 
S8  of  the  same  act  Whateyer 
damages  would  naturally  result  to 
any  rights  of  the  plaintil(  appurte- 
nant to  Uie  land  taken,  or  injuriously 
affected,  were  in  judgment  of  law 
foreseen  by  the  appraisers,  and  in- 
elnded  in  toeir  estimate ;  the  plaintifl^ 
as  riparian  owner,  had  no  such  title 
or  right  to  the  land  below  high  water 
mark,  as  would  enable  him  to  main- 
tain trespass  for  an  entry  on  it|  with- 
out his  couMnt  id 


REGEIFT. 

L  The  rule  allowing  parol  eyidenoe  to 
yary  or  explain  a  receipt,  is  limited  to 
a  technical  receipt,  in  the  strict  sense 
of  that  term,  and  not  to  a  elause  in 
the  nature  of  a  contract  Oranee  t. 
Friend.  Wi 

S.  The  party  may  ayoid  tueh  a  writing; 


bj  showing  mistake,  fraod,  or  impon 
tion  in  obtaining  tiie  ezeeulMa  and 
deliyery  of  it  id. 


RECEXVISR. 

1.  Tlie  title  of  a  receiyer  exists  by  rda- 
tion,  fhxn  the  date  «yf  tlie  order  direet- 
ing  his  appointment   RutUr  y.  TaUiM. 

610 


RELIGIOUS  0ORPORATI0N& 

1.  In  religious  corporations,  the  diureh 
property,  real  and  personal,  is  vested 
m  the  trustees,  and  the  ute  <^  the 
property,  and  the  employment  of  the 
minister,  ought  to  be  sanctioned  \fj 
them.  Oerman  Reformed  Chunk  r. 
Buockc  666 


2.  It  is  the  ri^ht  of  the  trustees  to 
withhold  their  aesent  when  there  is 
reason  to  belieye  that  the  employmeDt 
of  an  individual,  as  minister,  thoo^ 
selected  by  a  majority,  would  destroy 
the  peace  and  harmony  of  the  chursh. 

id 

REPLEVIN. 

1.  To  maintain  an  action  of  replevin,  a 
previous  demand  of  the  property 
replevied  is  only  necessary  to  be 
proved,  where  the  defendant  was  aa 
innocent  bailee^  or  holder.  Prin^ 
v.  Phillipi,  157 

2.  A  purchaser,  chargeable  with  notice 
from  a  person  who  had  obtained  the 
property  from  the  tiHe  owner  by 
fraud,  is  not  within  the  rule;  the  pos- 
session of  snch  a  defendant  is  wrongs 
lul  in  its  origin.  «  ii 

8.  Nor  is  %  prior  demand  necessary  to 
be  proved,  even  when  the  action  is 
in  the  detinH  only,  provided  it  is 
shown  that  the  possession  of  the 
defendant  was  wrongfully  acquired; 
nor  does  the  form  ol  the  action  ex- 
clude this  prooC  id 

4  To  warrant  a  reeoyer^  Against  a  pur- 
chaser from  a  fraudulent  vendee^  the 
actual  malaJSdet  of  the  defendant  i  a 
his  poettive  knowledge  or  beli^  is 
not  necessary  to  be  proved.  id 
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fi.  To  chme  the  defendant  with  notice, 

'it  is  suffieient  to  prove  thmt  the  cir- 

eomstaQcee  known  to  him  were  such/' 

as  ought  reasonably  to  have  excited 

his  suspicion^  and  led  him  to  inquire. 

id. 

RE3IDENCK 

1.  The  terms  Domieil  and  "  Residence  " 
are  not  synonymous.  BartUU  v.  City 
of  New  York,  44 

2.  A  person  can  have  but  one  domieil, 
but  he  mav  have  two  places  of  resi- 
dence^ whioh  he  occupies  in  succes- 
sion. tdL 

S.  The  Act  of  the  25th  of  March,' 1860, 
relative  to  the  assessment  of  taxes,  con- 
templates and  provides  for  such  cases. 

id. 

4.  Held,  that  under  the  provisions  of 
that  act,  the  plaintiff  by  his  own 
showing  was  properly  taxed  as  a 
resident  of  the  city  of  New  York, 
and  was  therofore  not  entitled  to  an 
injunction  to  restrain  the  collection 
of  the  tax,  whidi  had  there  been  im- 
posed upon  him.  id 


RES  JUDICATA. 

1.  The  doctrine  that  the  law  will  not 
suffer  the  same  question  to  be  twice 
agitated  between  the  same  parties^  but 
holds  them  to  be  concluded  by  its 
prior  determination  in  a  court  of 
competent  jurisdiction,  is  not  limited, 
.  in  its  application,  to  cases  in  which 
the  cause  of  action  in  the  successiTe 
suits  is  exactly  the  same,  ai)d  the 
decision,  in  the  prior,  proceeded  ex- 
clusively upon  a  question  of  fact 
BirekhMd  v.  Browi.  184 

i  The  sound  and  salutary  doctrine  of 
''res  judicata**  has  a  much  wider 
lange  of  application.  id 

REVIVING  suna 

See  PitAonoi;  12  to  15. 

RIPARIAN  OWNERSw 
Bee  Lavd  uitdbi  Watcb. 


RIVERa 
See  liAiro  ukdxb  Wa' 
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SHIPS  AND  SHIPPING. 

1.  The  owners  of  a  vessel  chartered  for 
a  particular  voyage,  if  by  the  terms 
of  the  charter  patty  they  appoint  the 
master  and  control  the  furnishing 
and  navigation  of  the  vessel,  continue 
in  possession  as  owners  throughout 
the  voyage.    Holmes  v.   PavetuUdL 

97 

2.  In  all  such  cases  they  have  a  lien 
for  the  freight  stipulated  to  be  paid 
bv  the  charter  party,  upon  all  mer- 
cnandise  transported  on  the  vessel 
duriug  the  voyage,  to  the  extent  of 
the  freight  on  such  merchandise^  pay- 
able by  the  shippers  id. 

8.  Hence,  the  payment  of  such  freight 
by  the  shippers  or  their  consignee^ 
to  the  master  or  his  owner,  in  dis- 
charge of  the  lien  of  the  owners,  is 
a  full  defence  to  an  action  for  the 
recovery  of  freight  brought  against 
them  by  the  charterer.  id, 

4.  Upon  this  ground  judgment  in  favor 
of  the  plaintiff  at  special  term  re- 
versed, and  judgment  entered  for 
defendanta  id. 

6.  The  builder  of  a  vessel,  which  is  in 
the  progress  of  construction,  is  pre- 
sumptively the  owner.  Phillip*  v. 
WrighL  842 

6.  The  presumption  is  not  rebutted 
merely  bv  proof  that  he  was  building 
the  vessel,  under  a  contract^  in  writ- 
ing for  another  person.  id 

7.  To  enable  the  court  to  judge  of  the 
relation  between  the  parties^  under 
the  contract^  the  instrument  must  be 
produced.  id 

8.  To  give  effect  to  the  statutory  lien,  in 
favor  of  those  who  furnish  materials 
towards  the  building  of  a  ship,  or 
vessel,  it  is  not  necessary  that  the  ves- 
sel shall  be  completely  finished  and 
equipped.  id 
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H  11i«  lien  ftttaehei  as  toon  u  the 
•traetore,  although  still  on  the  stoeka^ 
awnniei  the  fortn  or  ihape  of  aTeasel. 

id. 

IOl  Thit  lien  of  a  material  man,  is  not 
affeeted  hj  the  (act^  that  he  did  not 
reW  ezeloaiTely  npon  the  lien,  but 
lool^d  also  to  the  personal  eredit  of 
the  builder  or  owner,  and  considered 
him  as  his  debtor.  id. 

IL  To  ereate  the  lien,  howerer,  it  is  not 
sufficient  to  prore,  that  the  materials 
were  purchased  for  the  declared  pur- 
pose or  being  used  in  the  building  of 
the  TcsseL  Their  positive  application 
to  the  intended  use  must  dc  shown. 

id. 

11  The  whole  theory  of  a  lien  for  labor 
and  material^  rests  upon  the  basis 
that  thej  have  entered  into^  and  con- 
tributed to  the  production  or  equip- 
ment of  the  thing,  upon  which  the 
lien  is  imposed.  id. 

18.  When  it  appears  that  all  the  mate- 
rials^ in  respect  to  the  cost  of  which, 
the  lien  is  claimed,  were  not  applied 
to  the  building  of  the  ressel,  the  bur- 
den of  proving  what  portion  of  them 
was  so  appli^  rests  upon  the  mate- 
rialman.  id. 


fiLAin>ER. 

See  Lira^  11, 12. 
FLKADina,  20,  21. 


SLAVES  AND  SLAYBRT. 

1.  Bt  the  law  oi  nations,  the  eitiiens  or 
subjects  of  one  nation  have  a  right  to 
pass  with  their  property,  through  the 
territories  of  another  nation;  and 
where  there  exists  a  necessity  for  such 
passage,  arising  from  the  vm  nupor, 
the  right  so  to  pass  is  a  perfect  right 
and  cannot  be  lawfully  refused,  jfu 
Feople,  ex  reL  LouU  NapoUtm  v. 
Lemmon,  681 

2.  But  the  propertr  which  they  hsTC  a 
right  to  take  with  them,  is  merchan- 
dise, or  inanimate  things.  These  be- 
long to  them  by  the  law  of  nature ; 
ana  there  is  no  such  rule  of  the  law 


of  nations  authoriang  a 

slaves  as  property.  ii. 

8.  Slavery  does  not  exist  by  the  law  of 
nature^  but  oidy  by  force  of  the  law 
of  the  state.  Inis  principle  is  as  dd 
as  ancient  Bome^  and  was  a  part  of 
the  civil  law.  It  is  also  a  part  of  the 
modem  law  of  nations^  and  has  been 
recognised  as  such  by  the  tribonali 
of  tlM  civilised  nations  of  Europe;  id. 

4k  By  the  law  of  nature  alone;  one  eaa- 
not  have  a  property  in  slaTea  By 
that  law,  all  men  are  free,  and  ooe 
race  of  men  is  no  more  subject  to  be 
reduced  to  slavery  than  other  raect. 

id. 

5.  When,  therefore,  a  master  enters  a 
state  with  his  slavey  where  slavery 
is  not  upheld  by  law,  there  being  do 
law  but  the  law  of  nature,  and  the 
master  and  slave  being  equally  enti- 
tled to  their  rights  under  that  lev, 
the  slave  has  the  same  right  to  assert 
his  freedom,  that  the  master  has  to 
daim  a  passage  through  the  conntrr. 

6.  The  law  of  nationa  waa  originally, 
no  more  than  the  Iaw  of  nature 
applied  to  nations^  id. 

7.  Thatprovision  of  the  constitotion  of 
the  united  States;  which  provide^ 
that  "The  citizens  of  each  state 
shall  be  entitled  to  all  the  privileges 
and  inununities  of  eitiiens  oi  the  seve- 
ral states;"  secures  to  a  citisen  from 
home,  in  a  sistw  state,  the  privileges 
enjoyed  by  a  citisen  of  that  state,  but 
not  the  privileges  to  which  he  would 
have  been  entitled  in  hia  own  state. 

8.  The  provision  of  the  coastttation 
relating  to  fugitives  from  service,  or 
labor,  has  no  effect  t^  secure  the  right 
to  property  in  slayes,  unless  tiiey  are 
f^tives.  For  all  other  purpoees  it  is 
the  same  thing  as  if  it  were  cot  in  the 
constitution.  id 

9.  That  provision  of  the  constitution, 
which  empowers  congress  to  regoiate 
commerce  among  the  seTcral  states 
does  not  deprive  the  states  of  the 
power  to  foroid  the  introduction  of 
slaves  from  other  states,  as  thst  is 
among  the  powers  implied  by  reserva- 
tion to  the  states;  tdL 
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101  Tli€  states  hare  ftill  power  to  forbid 
thiB  introdoetlon  of  slavery  onder  any 


cueamstakioaik 


11.  Since  the  law  of  1841,  repealing 
those  sections  of  tho  revised  statotes^ 
which  authorized  the  introdnotion  of 
slaves  into  this  state,  under  certain 
driumstaneei^  slavery  cannot  exist  in 
this  state,  except  in  the  single  instance 
of  fugitives  from  serviee  under  the 
constitution.  id. 

12.  A  citiien  of  Virginia,  owning  eight 
slaves,  came  with  them  in  a  vessel  to 
New  York,  intending  to  tranship  them 
to  Texas,  whither  he  was  going  with 
them  to  reside.  They  were  landed, 
and  next  mornine  were  brought 
before  the  court  by  habeat  corpus. 
Heidi  that  under  the  existing  laws, 
they  were  free^  and  entitled  to  be 
discharged.  id 


STREETS^ 

1.  An  avenue  in  the  city  of  New  York, 
laid  out  as  such  by  commissioners 
appointed  for  that  purpose,  and  over 
which  the  mayor  and  common  oounoil 
have  exercised  their  power,  by  regu- 
lating it,  and  causing  the  curb  and 
gutter  to  be  set,  defraying  the  ex- 

I senses'  by  assessment,  is  under  their 
urisdiction  and  control,  as  a  munici- 
pal corporation.  SutsoH  v.  CUy  of 
New  YiMTk.  aS'i 

2.  After  such  corporation  have  actually 
opened  a  street,  or  avenue,  for  the 
public  accommodatiob,  and,  by'thtir 
aot^  have  invited  the  public  to  travel 
over  i^  the  duty  to  keep  it  in  repair 
becomes  absolute;  the  fee  of  the 
streets  being  vested  in  them,  and  they 
alone  having  the  power,  as  well  as  the 
means,  to  repair.  Sandpobd  ^  Oavp- 
BXLL,  J.  J.,  dissented.  id 

Z.  But  it  does  not  follow  from  this  doc- 
trine, that  the  cor^ration  is  liable 
for  every  obstruction  or  nuisance, 
created  by  third  persons,  in  the  pub- 
lic streets,  in  violation  of  the  city 
ordinances.    [Per  Mjison,  J.)  id 

4.  Where  an  individual,  or  a  corpora- 
tion, have  a  fixed  and  certain  duty 
JMsigned  to  them,  of  a  merely  minia- 


terial  character,  and  the  means  placed 
at  their  disposal  suffideht  for  its  per- 
formance, they  are  under  obligataons 
to  perform  it^  at  the  risk  of  being 
made  to  answer  for  the  consequences 
of  their  neglect  id 

6.  Whenever  an  indictment  lies  for  non- 
repair, an  action  on  the  case  will  lie 
at  the  suit  of  an  individual  sustaining 
any  peculiar  damages,  arising  either 
from   non-feasance   or  mal-feasance. 

a 

6.  Thus^  where  a  municipal  corpora- 
tion is  under  a  legal  obligation  to 
repair  street^  and  an  indictment  will 
Ue  against  it  for  not  repairing,  and 
in  consequence  of  their  suffering  a 
street  to  be  out  of  re^ir,  individuals 
sustain  damages  by  injuries  to  person 
or  property,  an  action  will  He  against 
the  corporation.  Sandvobd  A  Camx^ 
BiLi^  J.  J.,  dissented.  id 


STOCEJOBBIKG. 

The  plaintiff  not  owning  any  Canton 
Ca  stock,  employed  dc&ndant,  a  bro- 
ker who  owned  none  of  it,  to  sell  for 
him  200  shares^  at  $66  per  share, 
deliverable  at  plaintiffs  option,  at  any 
time  Within  thirty  days  thereafter, 
and  deposited  with  deiendant  $750, 
to  protect  him  against  loss,  in  the 
business  of  such  agency.  The  broker 
contracted  to  so  sell,  and  notified  the 
plaintifl^  and  within  the  thirty  day^ 
out  without  consulting  him,  bought 
and  delivered  stock  an  execution  of 
the  contract  Held,  that' the  contraet, 
which  the  defendant  was  employed  to 
make,  and  the  one  made,  were  prohi- 
bited by  the  statute  in  relation  to 
stock  jobbing.  That  the  money  de- 
posited, was  advanced  to  be  used  for 
an  illegal  purpose,  and  to  induce  the' 
defendant  to  en^psgs^  on  plaintifTs 
account,  in  a  business  prohibited  by 
law,  and  could  not  be  recovered  baek, 
the  agency  not  having  been  revoked, 
nor  a  return  of  the  money  demanded, 
within  the  thirty  days.  SQch  m  depo- 
sit, is  not  a  payment^  or  delivery  of 
money,  bv  Wav  of  premium,  or  difler- 
ence,  within  the  meaninff  of  8  8,  of 
the  act  The  fact  that  the  defendant 
makes  the  contract  to  sell,  in  his  own 
name^  without  disclosing  lus  principal; 
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doM  iMi  liEMt  the  ffighti  of  the  per- 
tiM.    8t€ipU$  T.  (TomA  411 


SUPREME  COUBT. 

1.  WhetcTer  mej  be  the  proper  rule, 
M  to  following  the  decieioDs  of  the 
pretent  tapreme  eourt^  by  the  sope- 
rior  eoart»  in  a  giTen  suit^  in  respeet 
to  the  priodplee  of  Uw  inToWed,  the 
letter  oourt  u  not  bound  by  the  deci« 
none  of  the  former,  when  pleinlj  erro- 
neous M  to  whet  feetewere  eetebJiah- 
ed,  in  the  init.    Beynold*  y.  J^wit. 

%  If  the  feets  eeenmed  in  the  opinion, 
delivered  bj  the  supreme  eourt^  in  e 
purtieular  eeee,  mre  lo  erroneoui^  that 
it  ie  impoerible,  for  the  superior  eourt, 
to  know  what  would  have  been  the 
decHion  of  that  eourt^  on  the  facts,  as 
thej  appear  to  the  superior  courts  the 
latter  oourt  will  decline  to  idopt  it  as 
a  eontrolling  deeiaion.  id. 


TAXES. 
See  CocFomAnoN,  1, 1 


TRUSnS 

1.  A  trust  created  by  a  will,  which  may 
have  the  effect  of  suspending  the 
power  of  alienation,  during  more  than 
two  minorities^  is  illegal  and  void, 
provided  more  than  two  of  the  minors 
are  living  at  the  death  of  the  Udator. 
Jennmg$  t.  Jmningt,  174 

2.  Held,  that  such  was  the  effect  of  the 
limitation  in  a  will,  which  in  this  ease 
was  set  up  bv  the  defendant^  i^  a  bar 
to  the  plaintiiTs  recovery.  id. 


S.  An  express  inuA,  suspending  alien- 
ation ouring  a  minority,  is  not  an 
absolute  term  of  years^  irrespective 
of  life,  but  is  determined  by  the  death 
of  the  iiiinor  before  he  attains  his 
age.    Lamy  t.  Eopke.  M8 

4.  When  the  trust  is  to  continiie  during 


more  than  two  minoritieB^  the  fimiti^ 
tion  is  Toid,  since  it  may  snsMnd 
alienation  beyond  two  of  the  lives 
upon  which  it  dependa  id, 

fL  But  it  is  certainly  Talid  when  it 
appears  from  the  state  of  lacts  exist- 
ing at  the  death  of  the  testator,  that 
it  could  not  exceed  a  single  minorify. 

uL 

6.  An  annuity  giren  by  a  will  is  a  pecu- 
niary legacy,  and  the  trust  for  its  pay- 
ment must  be  referred  to  Subi  2,  in 
§66.  id 

7.  It  is  not  subject  to  the  prohibition  in 
§  68,  and  tnerefore  imposes  no  re 
straint  upon  alienation.  The  annui 
taut  may  releaiie  to  the  persons  enti- 
tled in  remainder,  or  may  unite  with 
them  in  the  conveyance  of  an  absolute 
fee.  id 

8.  The  inyalidity  of  a  trust  for  aeeuma 
lation  does  not  affect  independeot 
provisions  in  the  wilL  Tlie  only  con- 
sequence ifl^  that  those  for  whose  bette> 
fit  the  accumulation  is  directed  to  be 
made  have  an  immediate  right  to  the 
whole  income^  id 

9.  A  power  to  sell  lands  and  distribnte 
the  proceeds  among  those  to  whom  the 
lands  are  devised  is  not  one  of  the 
purpoees  for  which  an  express  trust 
may  be  created.  The  sale  is  for  the 
benefit  of  devisees^  not  of  legateea 

id 

10.  It  is,  however,  no  objection  to  the 
validity  of  a  power  in  trust,  that  it  is 
granted  for  the  same  purpose  for 
which  an  express  trust  is  authorized. 

id 


11.  Hie  R.  Statutes  haTC  inqnised  n» 
limitation  whatcTcr  upon  the  creation 
of  trusty  in  the  ihll  sense  of  the  tem^ 
and  a  ralid  trust  may  now  be  created 
for  any  and  evenr  purpose,  for  which 
it  might  have  been  create^  before 
the  R.  a.  were  adopted.         *'•        id 

12.  The  chan^  made  by  the  R.  &  are: 
1.  The  entire  abolition  of  passive 
trusts^  and  2.  A  limitation  of  express 
trusts^  L  e.  of  trusts  which  pass  an 
estate  aa  well  as  grant  an  authori^. 
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18.  Bail  these  ehanges  hare  neitiier 
abridged  the  real  power  of  the  owner 
of  lands  in  the  creation  of  tnuta,  nor 
the  jurisdiction  of  equity  in  compel- 
ling their  execution.  On  the  contra- 
ry, when  there  is  no  illegal  euBpense 
of  the  power  of  alienation,  the  real 
intention  of  the  party  creatine  the 
trust  will  in  all  cases  be  carriea  into 
effect  id. 

14.  When  the  trust  is  passiye,  the  in- 
tention is  executed  by  giving  to  the 
cetttd  qui  tru$t  a  legal  estate ;  when 
actiye,  by  construinff  it  as  a  power  in 
trusty  if  it  cannot  taike  effect  as  an  ex- 
press trust  id. 

15.  In  the  latter  case  the  powers  and 
duties  of  the  trustee  and  the  rights 
and  remedies  of  the  beneficiary  are 
exactly  the  same  as  in  the  case  of  an 
authorized  express  trust  id 

16.  When  the  trust  is  entire,  and  sus- 
pends unduly  the  power  of  alienation, 
It  is  wholly  yoid,  out  its  mere  inyali- 
dity  as  an  express  trust  neyer  operates 
to  deprive  the  beneficiary  of  the  bene- 
fit intended.  id 

Bee  WxLi^  4,  6. 


VENDOR  AND  PURCHASEIt 

1.  A  want  of  that  caution  and  diligence 
which  an  honest  man  of  ordinary  pru- 
dence is  accustomed  to  exercise  in 
making  purchases,  is,  in  JucLnnent  of 
law,  a  want  of  good  faith.  Pringle  y. 
PkiUipM.  157 

S.  The  recent  cases  in  England,  which 
require  positive  evidence  of  mo/a 
fidu  in  order  to  defeat  the  title  of  a 
purchaser  for  value,  examined,  and 
their  authority  denied.  id 

8.  nicy  .can unwarrantable  alteration 
of  the  law,  as  established  by  a  long 
series  of  decisions^  and  the  doctrine 
they  seek  to  introduce  is  dangerous, 
as  well  as  novel  id. 

VEEDIC?r. 

A  joint  verdict  against  several  defend- 


ants^  as  tort-feasors^  upon  several 
counts,  all  of  which  are  good,  cannot 
be  reformed  by  limiting  it  to  particu- 
lar counts  or  particular  defendants; 
but  if  upon  any  one  of  the  counts^ 
and  as  against  any  one  of  the  defend- 
ants, it  is  contrary  to  law  or  evidence, 
it  must  be  set  aside.  Carpenter  v. 
Skelden.  17 

W 


WHABFAOE. 

The  statute  (2  Rev.  Laws,  420,  g  212, 
218,  216,  217)  which  gives  the  owner 
ol  a  wharf  the  right  to  distrain  for 
wharfage,  does  not  apply  to  a  case 
where  a  party  so  used  the  pier,  which 
projected  from  a  bulkheaa  north  of 
the  owner's  wharf,  as  to  prevent  him 
from  deriving  any  benefit  therefrom. 
It  was  an  obstruction  to  the  owner's 
enjoyment,  but  not  a  use  of  it,  from 
which  a  contract  to  pay  wharfage 
could  be  implied.  Ceunden  and  Am- 
hoy  RaUroaa  v.  FUuk,  48 


WILL. 

1.  An  estate  by  devise  is  not  created 
by  the  publication  of  the  will,  but  by 
the  express  words  of  the  statute^  the 
death  of  the  testator  is  the  time  of  its 
creation.    Lang  v.  Ropkt.  868 

2.  In  computing  the  period  of  suspense, 
the  lives  of  annuitants  are  not  to  be 
added  to  a  term  of  minori^.  id, 

8.  When  the  will  directs  that  a  capital 
shall  be  set  apart. for  the  payment  of 
the  annuities,  there  must  be  a  distinct 
capital  for  each  annuity,  and  hence 
the  suspense  in  such  case  cannot  ex- 
ceed a  single  life  in  addition  to  Uie 
term  of  minority.  id, 

4.  But  a  trust  for  the  payment  of  an 
annuity,  even  when  it  is  payable  out 
of  rents  and  profits,  does  not  fall 
within  Sub.  8,  in  §  65,  in  the  article 
of  trusts.  That  subdivision  is  con- 
fined to  the  cases  in  which  the  whole 
rents  and  profits  are  to  be  applied  or 
paid  over.  tdL 

5.  A  testator,  by  his  wil]»  made  and 
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Sibliilied,  on  the  4tb  of  July,  ?886, 
riiod  m  folio wt:  ''Pint—- To  my 
dftiigbter  Dorothaft,  wife  vf  Walter 
LungdoB,  BK|iiire^  I  Kive  and  beqneaih 
all  mj  hootehold  luriuture,  a)«o  the 
ne«^  during  her  life^  of  all  mj  silTer 
p]ale»  mj  new  lemee  of  plate  except^ 
ed.  Alto,  I  giye  and  bequeath  to  her, 
for  her  liife,  the  ineome  of  the  follow- 
ing ■toeki,  debt  and  money,  that  is  to 
•ay:  One  hundred  thousand  dollars 
of  the  debt  of  the  city  of  New  York, 
bearing  five  per  oent  interest;  fire 
hundred  shares  of  the  capital  stock  of 
the  Bank  of  America ;  one  thousand 
•hares  of  the  capital  stoek  of  the 
Manhattan  Company ;  twenty-fiye 
thousand  dollars  deposited  with  The 
Kew  York  life  Insurance  and  Trust 
Company,  (for  which  I  hold  certifi- 
cates:) all  which  income  I  derote  ex- 
pressly to  her  sole  and  separate  use, 
to  be  at  her  own  disposal  when 
reeeiyed  by  her,  and  not  otherwise, 
and  to  be  free  from  all  daim,  inte- 
rest or  interferenee  of  her  husband. 
And  to  enaUe  her  to  receive  the  said 
income,  I  order  my  ezeeutor%  (in 
whose  names  the  funds  aforesaid  are 
to  stand  during  the  life  of  my  said 
daughter,)  from  time  to  time^  as  she 
may  request  to  execute  such  revoca- 
ble letters  of  attorney  as  may  be  re- 
quisite to  enable  her  to  receive  the 
said  income.  AIso^  I  devise  to  her  the 
house  and  lot  on  Lafayette  Place,  in 
the  city  of  New  York,  being  twenty- 
•even  feet^  six  indies,  wide,  and  one 
hundred  and  thirty-seven  feet»  six  in- 
chesi  deep^  now  occupied  by  her;  to 
have  and  to  hold  the  same  during  her 
natural  life,  free  from,  and  exclusive 
ci,  any  interest  or  interference  of  her 
husband,  and  to  her  sole  and  separate 
use.  And  on  her  death,  I  give  the 
•aid  plate  (except  as  above),  sums  of 
debts  and  deposit»  and  stooki^  to  her 
then  surviving  issos^  and  their  execu- 
tors and  administratorAi  And  1  devise 
the  said  house  and  lot^  to  her  then 
surviving  imsb  and  their  heirs  and 
assigns  lor  ever;  intending  that  if 
anv  of  her  children  shall  have  died 
before  her,  leaving  issue,  such  issue 
are  together  to  tiuke  what  their  pa- 
rent would  have  taken,  if  surviving. 
Second.— To  John  Jacob  Astor 
Lan^on,  EUsa  Astor  Langdon, 
Louisa  Langdon,  Walter  Lansdon, 
Jr.,  Woodbuiy  Laagdon,  Cecilia  Lang» 


don,  and  Eugene  Langdon,  childm 
of  my  daughter  BorotMa,  or  to  suek 
of  them  as  shall  survive  me,  I  devise 
all  my  lots  on  the  easteriy  aide  of  Ls- 
fiiyelte  Place;  in  the   dty  of  New 
York,   and   fronting   thereon.    Aho 
my  lots  in  the  rear  of  my  lots  on  the 
•aid  easteriy  side  of  Lalayette  Place; 
extending  to  the  Bowety,  and  front- 
ing thereon.    Also,  my  lands  in  the 
said    city,  between  (%arIton  streeti 
Morton  street,  Greenwich  street  and 
Hudson's  river,  being  one  hundred 
and  -— -  lots;  to  have  and  to  hold 
the   same  to  than,  my  said  grand- 
children, in    equal    shares    for  and 
during  their  lives  respectively.    And 
on  the  death  of  eacn  of    them,  my 
grandchildren,  I  give  the  share  whia 
he  or  she  shall  have  enjoyed  for  life, 
to  their  surviving  issue,  in  fee  simple, 
to  be  divided  according  to  the  numW 
of  their  diildren;   and  in   case  of 
death  without  issue  then  surviving 
I  devise  the  share  of  soefa  deoeaied 
to  my  said  other  mndchildren  above 
named,  then  surviving  in  fee  simple." 
The  testator  further  devised  as  Csl- 
lows:    "To  my  said  grandchildroi, 
Sarah  Astor,  wife  of  Robert  fioreel, 
Esq.,  Eliia  Astor,  Louisa  and  CecQis, 
or  to  such  of  them  as  may  survive 
me,  I  devise  the  four  houses  and  lots 
fronting   on    the    westerly  side    of 
Broadway,  between  Prince  street  and 
Houston  street^  now  known,  as  num- 
bers 679,  581,  688.  and  687,  extending 
in  the  rear  to  Meroer  street ;  to  have 
and  to  hold  the  same  to  them  respect- 
ively, in  equal  shares  during  their 
lives ;  and  on  the  death   of  eadi  I 
devise  her  share  to  her  issue  then  sur- 
viving, to  be  divided  according  to  the 
number  of  her  children,  and  to  their 
heirs  and  assigns  for  ever ;  and  in  caae 
of  death  without  issue  then  surviving 
I  devise  such  share  to  her  then  surviv- 
ing sisten^  and  their  heirs  and  asngns 
for  ever.    To  each  of  my  said  j^^od- 
sons,   John  J.  A.   Lanadon,   Walter 
Langdon,  Jr.,  Woodbury  Langdon,  and 
Euffcne  Lansdon,  and  to  CMh  of  my 
•aid  grand-danghters,  £3isa,  Louies, 
and    Cecilia,  on    their    respectively 
attainiitt  the   age    of    twenty-four 
years^  f  give  twenty-five  thoussnd 
dollan,  and  on  their  respectively  at- 
taining the  age  of  thirty  yean;  the 
further  sum  <n  twenfy-five  thoniBad 
doUan."    By  various  codieils  to  said 
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will,  other  daviiei  and  beqvMto  were 
made  to  lioaisa  LangdoB,  the  grand* 
daughter  of  the  testator.  Bjtheaizth 
eodieil,  made  and  pnbUthed  on  the  8d 
of  June,  1841,  the  testator  dtnrised  as 
follows:  "first — Ab  to  all  such 
shares,  estatei^  and  interests  in  land, 
(ezoept  the  lot  on  the  west  side  of 
La&yette  Plaee^  mentioned  beneath,) 
as  are  in  my  will,  or  in  any  oodieii 
thereto,  giyen  on  my  decease  to  Loui- 
sa, daughter  of  Mrs.  Dorothea  Lang^ 
don,  or  to  the  issue  of  the  said  Louisa, 
I  five  one  half  thereof  to  the  other 
children  of  my  daughter  Dorothea^  to 
be  taken  and  held  as  an  increase  of 
the  diares  or  sums  given  to  them  and 
their  issue  in  the  same  property ;  the 
other  half  I  ffive  to  my  executors  in 
trust,  to  receive  the  renter  issuee^  and 
profits  thereof  for  the  Mfe  of  the  said 
Louisa,  and  to  apply  the  same  to  her 
use,  dear  of  any  control,  debts,  or 
right  of  her  husband  thereto;  and 
alter  her  death,  I  give  the  same  to  her 
surviving  children,  or  if  she  leaves 
none,  to  her  surviving  brothers  and 
sisters,  or  their  issue.  Second. — Ab  to 
all  estates,  rights^  and  interests  in 
lands,  stocks,  personal  effects  or  mo- 
ney, to  which  the  said  Louisa  or  her 
issue  would  have  been  entitled,  under 
my  will,  or  any  codicil  thereto,  after 
tho  death  of  her  mother,  brothers^  or 
sisteri^  I  give  the  same  to  her  bro- 
thers and  sisters,  and  their  issue,  as 
an  increase  of  their  respective  shares 
or  interests  in  the  same  property. 
Third. — As  to  the  two  legacies  of 
twentf-five  thousand  dollars  each,  and 
the  share  of  water  stock;  to  which 
the  said  Louisa  would  have  been  enti- 
tled under  my  will,  and  a  codicil 
thereto,  I  revoke  the  two  lesaeies 
entirely;  I  give  the  ineome  ot  her 
share  of  stodc  to  mv  daughter  Doro- 
thea, for  life,  and  on  her  death,  I  give 
the  capital  to  her  other  children,  and 
their  usne,  in  case  of  their  decease. 
Fourth.— >As  to  the  lot  on  the  westerly 
side  of  Lafayette  Place,  given  to  the 
said  Louisa  in  a  oodieii  to  my  will,  I 
give  the  same  to  Oedlia  Langdon,  to 
be  had  and  holden  as  if  her  name  had 
been  written  in  the  devise  thereof,  in- 
stead of  Louisa,  with  eveir  advantage, 
power,  and  benefit,  ana  subject  to 
every  condition,  power,  and  limitation 
therein  contained.  Fifth.— I  espreMly 
axithoriaa    my   dan^ter,    Dwothea 


Langdon,  by  deed  or  wiH,  to  appoint 
and  give  to  the  said  Louisa  and  her 
issne^  or  to  her  or  their  use,  any  part 
not  exceeding  in  value  one  half  ox  the 
real  or  personal  estate  by  this  codicil 
taken  from  Iioulsa  and  siven  to 
others.  Last — ^I  publish  vub  as  a 
codicil  to  my  will,  and  altering  and 
revoking  the  same  and  the  codicils 
thereto,  so  far  as  a  diffwentdispoeition 
is  made  by  the  present  codicil."  On 
a  complaint,  filed  by  Louisa  Langdon, 
against  the  executory  devisees  and 
legatees^  alleging  that  the  devises  and 
bequests,  maSe  to  the  plaintiff^  by  her 
grandfather,  in  the  will  and  first  five 
codicils,  were  not  revoked,  altered  or 
affected  by  the  sixth  codicil,  but  that 
the  said  codicil,  although  attempting 
to  revoke  those  devils  and  bequests, 
was  uncertain,  and  insufficient  for 
that  purpose,  and  was  otherwise 
wholly  inoperative  and  void;  and 
praying  that  the  true  meaning,  con- 
struction, and  effect  of  said  will  and 
the  oodidlfl^  might  be  settled  and  do* 
termined,  and  the  rights  of  the  plain- 
ti£^  under  the  same^  adjudged  and 
declared;  and  that  the  devises  and 
bequests  in  her  favor,  might  be  de- 
clared valid,  and  the  attempted  revo- 
cation thereof  in  the  sixth  eodidl, 
might  be  declared  and  adjudged  in- 
operative and  void.  Mela,  1.  That 
in  the  first  clause  of  the  sixth  codicil, 
by  which  the  testator  gave  the  undi- 
vided half  of  all  the  property  affected 
by  that  clause  to  his  executon^  in 
trust,  for  Mrs.  Kane,  during  her  life^ 
and  after  death  to  her  surviving  child- 
ren, or,  if  she  should  leave  none,  to 
her  Burvivine  brothers  and  sisters,  or 
their  issuer  we  words  "her  surviving 
children,"  should  be  construed  "issue 
her  surviving ;"  and  that  the  devise 
was  a  trust  during  her  life,  and  on  her 
death,  a  legal  estate  in  her  issue^  with 
an  executory  devise  over  to  her  bro- 
thers and  sisten^  and  their  issne. 
2.  That  the  shares  and  interests  in 

Strsonal  property,  which  vested  in 
rs.  Kane  on  the  death  of  the  testa- 
tor, other  than  those  enumerated  in 
the  thnrd  clause,  were  not  affected  or 
impaired  by  the  sixth  codicil,  so  far 
as  ner  right  was  concerned ;  and  that 
the  conungent  interests  in  the  same 
property,  which  were  to  devolve  upon 
her  issue,  by  substitution^  in  the  event 
of  her  death  before'  the  termination 
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of  th«  preo6d€Bt  life  bteretts  Uierein, 
fell  within  the  lecond  cUuge  of  the 
■izth  oodicfl.    8.  That  the  sixth  codi- 
cil was  not  Toid  on  account  of  the  im- 
possibility  of  executing   the  power 
conferred  upon  Mrs^  Langdon,  so  as 
to  give  to  ner  daughter  Louisa,  and 
her  children,  half  **  in  wdue"  or  an j 
lesser  vo/iMrf  sAars;  in  the  estates  and 
interests  attempted  to  be  taken  from 
her  and  them  by  that  codicil.    That 
the  power  related  to  a  part  of  the 
whole  property  given,  and  not  to  a 
portion  of  any  one  lot,  parcel,  or  be- 
quests   4.  That  the  provisions  of  the 
sixth  codicil,  or  any  essential  part  of 
it,  were  not  so  uncertain,  vague,  or 
doubtful,  that  the  codicil  should  be 
declared  void  or  inoperative.  6.  That 
the  property  vested  in  the  executors 
in  trust,  in  the  first  clause   of    the 
sixth  codicil,  was  not  within  the  scope 
of  the  power  given  to  Mrs.  Langdon 
by  the  fifth.    6.  That  that  power  ap- 
plied to  the  half  part  of  the   real 
estate  interests  given  to  Mn.  Lang- 
don's  children,  other  than  her  daughter 
Iiouisa,  and  their  issue,  in  the  first 
olause.  and  to  the  whole  of  the  real 
and  personal  interests  given  to  them 
in  the  second  clause  of  the  sixth  codi- 
cil ;  and  that  it  operated  to  the  extent 
of  an  undivided  half  of  the  half  part 
so  given  in  the  first,  and  of  the  wnole 
contained  in  the  second  clause.     7. 
That  the  lot  described  in  the  fourth 
clause  of  the  sixth  codicil,  was  subject 
to  the  exeroise  of  the  power.     8. 
That  the  power  also  applied  to  the 
residuary  eift  made  to  lira  Langdon's 
other    chudren,    of     her    daughter 
Louisa's  share    in   thA  water  stock 
mentioned  in  the  third  clause  of  the 
sixth  oodidL    But  that  it  could  not 
be    applied   to   the  income  of   the 
water  stock,  either  as  a   beneficial 
power,  or  as  a  special  power  in  trust 
9.  That  the  legkcy  of  the  income  of 
the  water  stock  came  within  the  ope- 
ration of  the  power,  not  as  a  power 
technically,    but   as    being    thereby 
made  a  conditional  Imcy.     10.  That 
what  the  sixth  codicu  works  out,  by 
its  direct   operation   and    effect  in 
favor  of  others*  must  be  deemed  sa 
given  by  it  to  tiiose  others ;  and  that* 
consequently,  the    two   legacies    of 
$26,000    each,    taken    from    Louisa 
Langdon  by  that  codicil,  came  within 
the  scope  of  the  power  conferred  on 


Mrs.  Langdon.    11.  lliat  thepoi , 

properly  construed,  required  tne  do- 
nee to  give  a  life  estate  to  her  dsvb- 
ter  Louisa^  with  remainder  to  her 
issue;  and  that  by  issue,  was  plainly 
meant,  not  merely  those  living  at  tiis 
testator's  death,  or  when  the  power 
was  executed,  but  all  the  issue  of 
Louisa  during  her  life.  12.  Thst  aa 
instrument  made  by  Mrs.  Langdon, 
in  execution  of  the  power  by  whi^ 
she  appointed  and  limited  the  estatc% 
rights^  and  interests  therein  men- 
tioned, to  her  daughter  Louisa,  *  and 
her  issue,  in  as  full  and  ample  a  man- 
ner as  I  can  or  may  appoint  and  give 
under  the  provisions  of  the  said  oodi- 
cil,  or  any  part  thereof*  althoo^  in- 
formally expressed,  gave  to  Louisa,  in 
connection  with  the  will,  an  estate  sod 
interest  for  her  life  in  all  the  property 
to  whieh  the  power  was  applicable^ 
including  with  it  the  income  of  the 
water  stock,  and  to  her  issue^  bom 
and  to  be  born,  the  remaining  abso- 
lute estate,  and  interest  in  the  same 
property.  That  the  issae  living  when 
the  appointment  was  noade  took 
vested  remainders,  whieh  would  open 
to  let  in  the  others,  in  succession,  ss 
they  should  be  bom  respectively. 
•And  that  those  bom  since  the  ap- 
pointment were^  therefore,  vested  with 
the  same  estates  and  interests*  and  to 
the  same  extent,  as  those  bom  before 
it  was  executed.  Xime  v.  Ader't 
Sxecuton,  467 

6.  It  is  a  sound  rule  of  oonstmetion, 
that  the  dispositions  made  by  a  will 
are  not  to  be  disturbed  by  a  codicil, 
further  than  is  absolutely  necessary 
in  order  to  give  it  effect :  and  a  dear 
disposition  made  by  the  will  is  not 
revoked  by  a  doubtful  expression  or 
inconsistent  disposal  in  a  eodidi    id 

7.  Although,  in  construing  a  will,  courts 
are  bound  to  give  lull  effect  to  eveiT 
part  of  it*  and  to  single  words  as  well 
as  to  sentences  and  parsffraphs,  yet  it 
is  a  paramount  pnneifue  that  the 
conrt  will  carry  out  the  general  intent 
of  the  testator.  And  where  a  particu- 
lar word  or  sentence  is  repugnant  to 
the  general  intent  and  design  of  Uie 
wh<3e  will,  or  tends  to  render  it  in- 
congruous or  insensible,  such  word  or 
sentence  must  give  way,  rather  than 
to  sacrifice  the  whole  sdieme  of  dii^o- 
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ntion  diBdoMd  by  the  genenil  tenor 
of  tiie  instmrnent  id. 

SeeTsmnBL 


WITNESS. 

1.  Sinoe  the  Codoi  an  agent  is  a  compe- 
tent witness  against  his  principal, 
though  the  effect  of  his  eyidenoe  is  to 
discharse  himself  from  a  written  con- 
tract which  he  has  entered  into  in  his 
own  name,  and  to  charge  the  princi- 
pal as  a  party  to  the  contract  Fen- 
ley  T.  StewarL  101 


%  A  witness  nutj  refresh  his  memoty  by 
looking  at  extracts  from  his  own 
books^  or  the  books  of  a  firm,  of 


which  he  is  a  member.    SawUmi  t. 
l%a  Sheriff  of  Queens  County,      il9 

8.  If  the  witness^  after  thus  refreshing 
his  recollection,  is  able  to  swear  posi- 
tively to  the  facts,  the  prodnctfon  oi 
the  books  is  unnecessary.  id, 

4  Nor  does  it  matter  whether  the  en- 
tries, to  which  he  refers  to  refresh  his 
recollection,  were  made  by  himsel( 
or  by  a  third  person.  tdL 


6.  The  widow  of  an  intestate,  in 
action  brought  by  the  administrator 
for  the  recovery  of  a  debt  due  to  the 
estate,  is  a  competent  witnessi  The 
suit  is  not  for  her  **  immediate  bene- 
fit"— within  the  meaning  of  those 
words  as  used  in  the  co&  Megoiry 
Y.  J^UiKm.  867 
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